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ADVERTISEMENT. 


N Juſtice to the ſeveral Perſons who have been con- 

cerned in this A8z1DGwEnT, I i thought proper to 
inform the Publick ; That the Fourth Volume, as far as 
the End of the Title Sheriff, was compiled by the late 
Matthew Bacon, Eſq; who compiled the Three former 
Volumes; from thence, to the End of the Title Ferdi, 
in the Fifth Volume, by Joſeph Sazer, Serjeant at Law; 
the remaining Part of the Fifth Volume by the late Owen 
Ruffhead, Eſq. | 
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Teider 55 -bzinging Mo- 
- ney into Court upon Hg 
common Rule. 


1 

Bringing Money into Court is Money a 
for the Satisfaction of a Debt or Duty. 
Wherever a Tender of Money is pleaded, and the Debt 


In all Crew <p RAI; de bad, before-Money can 


Xx l e hich L & WAL wy nk Comets pd is 


in Caſe of 
ren 1 an Ejcftemeat by:a Mortgages, founded 


IM; Caſes ſounded vpga the diſcretionary Power of the 
un ; Z 

By the latter Rule it is ſometimes orderbll, b to beni bios 
into Court.the Proceedings in the J den hall be layed. a 

At other Times it is ordered, that the Money brought into Court ſhall 
be ſtricken out of the Declaration ; and that the Plaintiff ſhall not, at the 
Trial of the Iſſue, be permitted to give Evidence for the ſaĩd Money. 

The Rule by which the Money brought into Court is ordered to be 
ſtricken out of a Declaration, is from irs being more frequently granted, 
than that by which ĩt is ordered that the Proceedings in the Action ſhall 
be ſtayed, called che common Rule. 

As the common Rule, which was introduced to fi the Defect of 
having made a Tender, is the only one which is with a Tender, 
it is not intended to treat profeſſedly, 23 of any other Rule 
for bringing Money into Court. 

By Reaſon of the Connexion, between making a Tender and bringing 
Money into Court upon the common Rule, it bas been thought pro 
to treat of theſe two Things under the fame Title: Yer the TD. hae 


cach ſhall, un 9 have a diftio& Con- 
LON ; 975 


| Dnder this Tide & ET to be, 


(A) er de made. 
(B) Mhat is a good Cender. 
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Tender and bringing Money 


( Ce whom a Tender milf be mne. 


4 


— 


(C) At what Place a Tender muff be made. 
(D) At what Time a Tender muſt be made. 1 


* % 


( F) Nr, 


-(G) The Conſequences of being ready to teriber when the | 
Party, to whom it was intended to have been made, 


| was not ppefent. | 


1. In the general. 

2. Where Uncore pri is pleaded. 

3. Where. Uzcore ri together with Tout temps. prift is | 
pleaded. 

4. Where a Prefert in Curia is pleaded. 


(1 The Contcquences of a Profert in Curia. 

(K) Of bzinging Boney into Court upon the common Rule. 

(L) At what Time Boney may be bzought into Couxt upon 

the com:non Rule. 

(M) Df pleading where DBaney has been bzought into Court 
upon the cam non Rule. 
(N) The Conſequences of bzinging Honey into Court upon 
the common Rule. 

(O) In what Caſes a Tender may in the general be made, oz 

Honey may be i2ought into Court upon the common Rule. 

(p) Of tendering oꝛ bzinging Baney into Court upon the com- 
man Rule in particular Alions: 2 | 


I. uy Anf. | 
2. In an Action upon the Caſe. 
3. In an Action of Covenant. 

4. In an AQtion of Debt. 

5. In an Action of Eiectment. 

6. In an Action agzinft a Juſtice of the Peace on the 
Account of ſomething done in the Execution of his 
Office. | 

7. In an Action of Replevin. 

8. In an Action of Treſpaſs. 

9. In an Action of Trover. 


(A) By 


into Court upon the common Rule. 4- 
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(4) By whom a Tender may be made 


HEREVER the Right of 82 dh he Tender 7 Bop 13: 
8 muſt be made by the Party 
.. ͤ alt We won prevent Bs. Ton. 
the Lord from recovering the Land, perlanally water he Reme which i 7. 72, 
3. If a Feoffment be made, with Condition, that f tbe Fooffor puy » Ink 205. 
» Sum of Money to the Feoffee, i ſhall be lawful for the Featfor and has Heirs 
to enter, and the Feoffor dic before the Manry is pad, no Tender can be 
made by his Heir : For the Right of wg is in this Caf as much 
perſonal, as if the Words had 3 
44. 

4. Bot Teer de by ee or by a Sangre, on the Behalf and Cro E's 48. 
at the Drſire of a Party, is as the Right of ten Ce = 
dcring be as if it had been made by che Party bine 1 

5. Wherever the Right of tendering is not perſocal,, a Tender may be Larch 107. 
nie GIS. Privy Ar 
tend ering is. 


— 


207, 20S. 


6. If a Feoffment be made, with Condition, that if the Feaffor pay = Sum * Les. 2-5, 
of Monty to the Ftoffet on a Day certam, ax Qhalll be Leu for rhe he Fecffor * Io 
and his Heirs to enter, and the Feoffor dic bclore the Day. a Tender may ; 
be made at the Day, cither by the Hir of the Fru as 3 Provy in Blood, 

or by bis Exccutor as a Privy in Reprolentativoz the NN of rendering 

not being in this Cale perſonal. 

7- A Teſtator, after dev iſing Land to tas Wifc for Life, deviſed the Remain- 4 47g. 
der to Daniel his itcond Son in Fer: provided mevenkeleks, that & Nathaniel {7+ +>" 
his third Son ſhould, within three Months aur the Drank of the Teftztors A. . 
Wife, pay the Sum of Five Hundred Pounds wo Deme! Erco or 
Adminiſtrators, that Nathaniel! and his Hens Gould have the Land. As 
Nathamel, who ſurvived the Tcftator, dicd during the Lie of the Teſ- 
tator's Wife, a Qucſtion aroſc, whethcr the Heir of Naibezz! ould, on 
the Payment or Tender of the Money within the Time mird, be intiled 
to the Land. The Opinion of Parker Chancellor and Fel] Maſter of the 
Rcills, who both confidcred it as a mere l-gal Qurftion, was, that the Right 
of paying or tendering the Moncy was not in this Caſe perſonal, and con- 
{cquently that it deſcended upon the Heir of Nathan 

8. Wherever a Grant is made Gt an Eſtate, with Conde to be void upon 1 I=4. 206. 
tendering a certain Thing therein mentigned by the Cramer, 2 Tender, if . 
the Right of making it be not perſonal, may be made by any Perſon, who 
becomes intereſted in the Condition, albough br be mar 2 Privy to the 


Grantor. 

9. Sir Francis Enylefield by Indemure covenanted un fland feifed of the 7 Rep. 12. 
Manor of Engleficld, to the Uſe of himſelf for Life, Remainder tothe Uſe of A. N 
Francis Englefield his and the Hens of his Bods, Remainder 0 
the Uſe of the-right Heirs of his faid Nephee, who az the Time of making 
the Decd was an Infant. In the Indemure it was afterwards faid, that the 
Covenant in Favour of the Nephew-was nor ird to be abſolute du- 
ring the Lite of Sir Francis; and, with a View that the Uncle might, if 25 
the Nephew grew up he ſhould prove extravagant, or be addifird to any 
enormous Vice, n that if the Uncle 
ſhould by himſcif or by any other Perſon, durng his manual Life, tcnder 
to the Nephew a Ring of Gold, with an Intent i make the U of 
Indenturc void as to the Nephew, that then the fand Uſe fhoult be 
Sir Francs being aiterwards attaintcd of High-Trafen by Act of Pai 


3 hament 


— .  v___C 


4 Tender and bzinging Boney 


liament, and the Manor being thereby forfeited to Queen Ekzabeth, fac 
authorized two Perſons to tender a Ring of Gold to dhe Nephew, with 2n 
Intent to make the Uſe of the Tndenture void as to the Nephew. Upon this 
a Queſtion, aroſe, whether the Uſe was by this Tender made void ? It was 
in on Behalf of the Nepbew, that as the Subſtance of the Conde, 
under which the ſaid Uſe might be made void, was to give Sir Frans an 
Opportunity of declaring his Intention, and the Tender of the Ring 
only an outward Ceremony for declaring ſuch Intention, the Right of 
tendering the Ring was ſo annnexed to his Perſon, that it could nor be 
ferred ; that as the Indenture was founded in natural Love and 
the Uncle would, which no Stranger could do, have exerciſed in 
judging of the Diſpoſition of his Nephew. It was moreover 

the common Law, the Guardianſhip of an cldeſt Son is fo annexed uo 
his Fathet's Perſon, that it Gan neither be transfers 
whole Court were of Opinion, that the Recital of 
induce the Uncle to reſerve the Power of rendering 


* 


1 Inſt, 207. 


founded. | | 
Cro.Eliz.132, 11, If the Money, due upon a Mortgage of an Infant's Eſtate, be tendered 
Watkins v. by a Perſon who is neither Guardian to the Infant, nor has any Intereſt in 


Aſtwicke. the Eſtate, the Tender is void. 


1 Inſt, 206. 12, But any Perſon may make a Tender on the Behalf of an Ideot ; forthe 


Law, by Reaſon of his utter Inability to act for himſclf, allows this to be 
done out of Charity, | 
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(B) CUthat is a good Tender. 


1. As to the Manner of tendering. 
_ I. A Tender is not good, unleſs the Perſon making it declare upon what 
Harding. A Account it is made. 2 
i Leon, 71, 2. It is not enough for the Perſon, who intends to make a Tender, to ſay 
2 Lev. 209. I am ready to pay the Debt, or to perform the Duty: But he muſt make 


3 Lev. 104. an actual Offer to pay the one, or to perform the other. 
12 Mod. 353» 


Noy 74. 3- The Mortgagor ſaid to the Mortgagee, Iam here ready to pay you the 
Suckling v. Money due upon the Mortgage: But at the ſame Time kept the Maney, 
Coney. which was in a Bag, under his Arm. This was holden not to be a good 


Tender, | 
Rep. 115. 4. But an actual Offer of Money in a Bag is a good Tender, provided it 
Wade's Caie. be proved, that the Sum intended to be rendered was in the Bag: Far it is 


1 Inſt. 208. uſual to carry Money ina Bag; and it is the Duty of the Party who re- 
ceives it to tell it, and to examine whether it be 


Str. 777. 5. A. contracted to B. ten thouſand Pound his transferring 

* Rut- to A. or his Order 3 Pounds S8 Srock. at or before a 

'H wry certain Time, B. before the Time, made an actual Transfer of the Stock - 

But becauſe A. did not come or fend a Perſon to accept the Stock and 

pay for it, the Transfer was afterwards vacated. 
a 4 


6. Bur 
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6. The Traggſet of the Stck Wegs in this Caſe co bag been made cx 


abundant'i Cautela: For it has been holdem tht an actual Transker 1 . 


neceſſary tomhe Sto 9 
7. In an Aden of Co — — 5 ; 
had agreed to pay him two Huf nds, upan his ;ranfferring 10 


Defendant one 8 Hitdſon's d Suck ; and the Ff 


there was not an a@ual Transfer of the Sock, was a Tender ful 
cient to intitle the Plaintiff to the Mone. 
_ | | ; if 31 REG — 


. W Reer aol. 
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2. As to the Thing tendered. 


* 


8. It was heretofore holden, that if a Tender of Rent. in Amear is an- 


| Bro. Te. 
tended to be made, the whole, Rent, without deducting che Land Tax, gi 
muſt be tendered. mu n enen mnoats v9 18 * 


ö mfr nog 9 : 23745 & 2 
9. But in every Land-Tax Act. made for fome Years-paſt, there is this 30 G. 2 c. 3. 


fine <. ELT 
to transfer the Stock. Tt was bolden, that tha, 2 58 530 


Clauſe, © The ſeveral and teſpective Tenant and Tenants of Houſes, Lands, © 25. 5. 


<« Tenements and Hereditaments, in Eu, ales, or Berwick zpou 


„% Tweed, which ſhall be rated by virtue offs At, arc hereby required 


and authorized, to pay ſuch. Sum ot Sams bf Mancy as a be wurd 


<& upon ſuch Houſes, Lands, Tenemenis and Heredicaments, and to de- 


duct out of the Rents ſo much of the ſaid Rate, as in reſpect of the ſaid 


% Rents of any ſuch Houſes, Lands, Tenements and Heredataments, the 
% Landlord ſhould and ought to bear ; and the ſaid Landlords, both me- 
* giate and immediate, according to their reſpective Intereſts, are hereby 


&* required to allow fuch DeduRions and Payments, upon Receipt of the 
% Reſidue of the ſaid Rents.“ | 


10. If A. be indebted to B. in divers diſtin Sums of Money, he may — 


make a Tender of any one of the Sums. 


11. A Tender of more Money than is due is good for what is due: For g Bep. 17g. 
| of the Perſon, w whom Ta 


12. If the Condition of a Bond be, that the Obligor mall at a Day-and . Lo. 68. 
Place certain pay twenty Pounds or deliver ten Kine, at the then Choice of 8 


omne maus continet in ſe minus ; and it is at the 
the Tender is made, if he take more than is due. 


the Obligee, a Tender muſt be both of the Money and the Kine. 
13. A Tender in any Money coined at the Mint, upon which there * 

King's Stamp, is good; for all ſuch Money is current, in Proportiew'ts f 
Value, without a Proclamation. „Aren denen 
; + Þ. 


: 


— 


. 16. 1f Money be made current by Proclamation! at a higher Rate thas 
its intrinſick Value, a Tender in ſuch Money, according to its current Value, 


is good. 


16. Queen Elizabeth cauſed ſorve mixed Money to be coined at the Mint, Dar. 18. 
and ſent it to Ireland, with a. Proclamation to be current there au a certin The Cate of 


87 


- 


_ N fates co. . 1 $ 2 Sak. 
14. If a Contract be to pay a hundred Pounds in a foreign Coins Ten- I 8, 
der to the Amount of this Sum in any current Coin of this Kingdom is Wand =. 


* 


9 


Value; and by the ſame Proclamation Stop was put to the Cunttncy f 


all other Coins in that Kingdon.. It was holden, that a Tender made in 
this Money, according to its current Value, was good. | 

17. If the Money, which has, been tendered, become after = Refuſal 10 
accept thereof current at a leſs Value, than it was current at when the Ten- 


der was made, the Party who befuſed to -accepughe Money mull bear the 
_ . Ga LV 3G 2! - $7 3 18. In 
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R N ? 
Dyer 81. 18. ho an Action es — 4 Tender of 
Bariogio® . the Rent in Pieces of B Money called every one of which 


Shillings, 
3 was, at the Time of che r 
| and that he is yet ready y the 


The Plaintiff demwrred, 2 
of the Action, the ſaid Pieces of ; 
current only at the Value of fix Pence: But be thought 
propers bn ST apr eee 

24 
$ Rep. 114. 19. If a Foreign Coin be made current in chis Ki by Proclama- 


ade's Caſe. tion, a Tender in ſuch Money is good; for it thereby becomes lawful 
1 loft. 207- Money of this Kingdom. 


1 Inf, 208. 20. If the Money tendered has been accepted, the Acceptor has oo 
wg © "Remedy, although ſome of it be countesfeit or deficient in Value, or al- 
pn though there be not ſo much as it vas tendered for: Becauſe it was his 

8 Duty to have examined and told it, before he accepted thereof. 
, 6 Rep. 115. 21. The Party, to whom ſome Money was tendered, had accepted it, 
and put it into his Purſe : But,upon examining it, before he lefe the Place, 
he diſcovered ſome counterfeit Pieces, and for this Reaſon refuſed to carry 


it away. It was holden, that as he had not objected to the Money before 
he did accept it, he could not do this afterwards. 


Eq. Caf. Aber. 22. A Tender of # Blk, Note, as Money is not ftriatly ſpeaking a Y 
319. Auſtin good Tender : But if the Tenderer offer to get Money for the Note, this 36 
v. The Exe- makes HAN Tender. 


6 


— 


- 
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23. It ſeems 1 1 that a Tender of any Sort of Googs ſhould, 


unleſs they are to be delivered according to ſome Sample, be made in a 
* Kind of Goods of the Sort. 


4 - 
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F ? _ _ — — _ _— 
* - 


* 


(C) At what Place a Tender muſt be made. 


Bro. Tend. Fa Contract be, that Money in Groſs, or Rent iſſuing out of Land, 


© 17. ſhall be paid, or that Goods ſhall be delivered, at a Place certain, a 
ro. Cond. Tender can only be made at the Place. 


| 111 210. Freem. 349. 


Bro. Tend. 2. If no Place be appointed for the Payment of Money in Groſs, a Tender 

\ . muſt, if the Perſon to whom the Money is due be in England, be made at 

, | che Place where he is: But if he be out of England, 2 who ought 
to pay the Money, is not bound to go out of the Realm to ſeek him. 

1 Inſt. 216, 3. It was formerly bolden, that the Money due upon a Mortgage, which 


is to be conſidered as Money in Groſs, muſt, if no Place be appointed for 
the Payment thereof, be tendered to the Perſon, if he be in England, 

at the Place where he is. 
4- But it has been-holden in the Court of Chancery, that a Tender to 
the Perſon is not in ſuch Caſe neceſſary. i 
x Chan, Ca. 5. The Mortgagor, after the Mortgage was forfeited, went to the » 
Mortgagee's Houſe with Money ſufficient to redeem the Eftate, and ten- Hh 
dered it there : But it did not that the Tender was to the Mortgagee, kf 
1 was in the Houſe at the Time. This was holden to be a good A 
er 38 
. 6. Perſonal Nodek s giver e the Morgagee, the Day before the 
_ Gylesv, * fifth Day of March one Thouſand . 


* 


ef 


= 
«© 4 < 


. * 
* 


P 


* | 2 r BW » 8 —— —_ 3 * 2 
5 0 * 3 R 
into Court upon the common Rule. 
4 * "In 4 


* — 3 7. Ma - 
that the Mortgagor would upon the Twealſsfifth Day of September fol- 


lowing, between the Hours of Ten and Twelve in the Forcnoon, tender 


the principal Monet 


due thereupon. in 


ought to have been made to t 


was made by the Mortgagee to the Place, 
given, it would be very hard to compei the 


be good. f 


. 


. 


9. If a corporal Service to the Grantoſ ¶ veſerved in a of Land, 1. 210, 
this muſt be tendered to the Grantor in Perſon; and the Tenant mult oo 
him if he be in England. os * W. 


| N. 17. 
10. If no Place be appointed for the Delivery of heavy Goods, che. Taft. 210. 


Perſon whoſe Duty it is to deliver them is not bound to tender m to the 


Perſon to whom they ovght to be delivered for be go to the Perſon 


to enquire at what Place he will receive chem, and alterwarcs igpder them 
at that Place, this is a good Tender. x 


$648 . 
1 
* 4 „ . 


(D) At what Linie a Tender mul be made. 
ee | © + - 

. Tender with Coſts may be made in a Court of Equity after a Bill is Buob. 28. 
| "Bro. Ted. 


filed. + 8 
2. Bur a Tender cangot be made aſter an A Aion is commenced. + 


3. In an Action of Treſpaſs the Defendant 
Amends before the Action was commenced, to wit, on the ſecond 
Ofober. The Plaintiff replied,” that before tie Tender he had ſurd out 
Latitat, teſte the laſt Day of the preceding Trinity Term, and had thereupon 
procured the Defendant to be arc. Upon #Demurrer this Tender 
was holden to be void; For that a Tender after the ſuing out of a Latitat, 
as well as one after the ſuing out pf an original Writ, is void. 


4. But where a Tender has Fact Nen made, before a Writ was fucd 
out, the Court, out of which the Wil iſſued, will ication take 


upon Application 
Care, that the Tender ſhall not be made void, by the Relation of the Writ 
to a Day anterior to the Tender. 


8. The Defendant pleaded a Tender, u 


order to ouſt the Defendant of the Benefit of Tender, made up the 
Paper-Book with a general Memorandum. As by this Means the Writ would 
have related to the firſt Day of the Term, which was before the fourth 
Day of May, the Court of King's Bench, upon an Affidavit that "the Wrir 
was not ſued out till the ſixth Day of May, made a Rule, that the Phaintiff 


mould 


# +. 


_—_ 


1 upon the ſourth Day of May, ante Sw. 638. 
diem exbibitionis Bille. The Plaintiff replied now obtabit ante diem 3 and, in == 


* 


ra — 


- - 07 DIO RS Sour nero goon Si + 


* 5 Rep. 76. 10. A Tendgs afrer the pts *diftrained are impounded is void: For 


Allen 2. fourtetn Pounds at a Place certain, 2 Day or within one 
two Days 


= 


0" i. et. 


D Tender and bringing Poney 


ould make up the Paper- with RECEP" 
the "Truth of the Fatt — 2 


228 6. A Tender was pleaded to have been made upecnitthe thirteenth«Day of 


Uams. 


Original returnable on the OHave of St. 
Day of Genzery, this being the Day upon which the In- 


to the i meenth 
R Ins ARES the Curſitor. 
2 Taft. 205. 7 In the Cafe feaſant, a Tender may be made 


8 Rep. 147. 9 the Time of diſtraining and impodnding 


them 
Fit. N. B. 69. 5. the ere ade before he eg. are diſtrained, 2 
Can ing of them afterwards is unlawful. , | 

*P- 147 
Ay g. If ic be made Fer the Diſtreſs, but * the Beaſts are impounded, 


22 thermpounding of them afterwards is vnlawful. 


ON 25 they at then i Caficdia Legis, the Per ſon who diſtrained them has no 
Cra. Fliz. 823. Power to deliver them. * 
8 Rep. 447. " = 


La . 1262 11. divers Beafts are diſtrained, and any one of them be impounded *® 

was”. before a Tender is made, the Tender is void. 

$ Rep. 147. 12. aft the Right of making a Diſtreſs has been tried in an Action of 
Replevin, the Plaintiff after Judgment for the Avowant, may tender the 
Damages; and if bis Cattle are not thereupon delivered, he may maintain 
an Acton of Detinue. F 

Cro, Eliz. 73. 13 In an Action of Debt upon a Bond, — for the Payment f 


Andrews, Month after, the Deſerdant pleaded 1252 the End of the 
Mon be tendered the 4. at the Place, and that no Perſon was there 
to receive it. Upon a Demurrer this Tender was holden to be void. 

be hard, that a Tender when the Plaintiff was 

to compel him to attend the whole Month 


Plowd. 172. 14. If Money is to be paid, or Goods are to be delivered, at a Place 
ral Ei, Ee before » Day certain, g Tender cannot be made, before the 
pl. 41. . Day kmited for the Payment Hg 


; «=pfit the Plaintiff declared, that in Conſideration 
©. of ſcventy Pounds by him paid to the Defendant, the Defendant promiſed 


PLce upon the eightemnth Day of January. After a Verdict 

it was objected, that the 4 of the Promiſe is not well 

a d Basen; it being only alledged, that the Goods 
the eighteenth Day of January, whereas the 
well performed, by delivering them upon aay 
: Bur the Declaration was holden —— good. And by 
Defendant, as the eighteenth Day of January was the laſt 
Delivery of the Goods, could not have made a Tender 
. x have been ſufficicat to bave exculed his 


that Day. 3 
16. Where 


_— es D) 2 


— — — 


——EüEñfwE4ͤ—— to pay the 
doliwver the Goods, in ul be unveafonable, that the other ſhould be ob- 
FFF | 

17. Bur alrbough che Pamy, who ought ro pay Money, or deliver Goods, Flond. 173: 
Ras until the umu convenient Time of the laſt Day. limited 5 ——— I" 
Payment or Delivery, ww pay the Money or deliver Goods, a'T : 
Þ oe gone, — — — Sug 5197-154 
Sers, to cxaminc and nll che money, or to examine and take Account of 
the Goods - For f 2» Min hould be compelled; to receive either Money 


or Goods in the B ar F2_gp0e='y*, (ro IR impeled 


— the Law gives the vitermoſt convenient Time of the 5 Rep. 114. 
laſt Dey, Tnincd for the Payment of Money or Delivery. of Goods, to pay * Inft. 202, 
the Mey, or dimer the Goods ; yet as this is ſolely for the Con- Cie. Elia 14. 
veni=ncy of both Partirs, wat neirher may be obliged to give longer At- 
tendancr than i neceflury, if if ipod ů —— menten.the Place 

at any other Tame of the laſt Day, or upon any other Day within the Time 
— the Payatcar or Delivery, AT 15:1" ape 
8 good. 

19. And t has been doabred, whether, if the Party, who ought to pay bist e 
or derer Gum wpon or before a Day certain, give Notice to the Freem. 433. 
Parry to whom the Payment or Delivery ought to be made, that he will 
pay the Monry, or ddbwer the Goods, upon Tome Day before the laſt Day 
kmited for the Payment or „and afterwards-make a Tender at 
the vnermoſt comveaient Time of that Day, the Tender would not be good. 

20. If che Maney, ieh is to be paid, or the Goods, which are to be 
delivered, ut 2 Day cemaim cannot, by Reaſon of a Circumltance that is 
not in the Power of cinher Party, be paid or delivered at the uttermoſt 
Time of that Day bore the Sun fers, a Tender, at the uttermoſt conve- 
ment Time that fuck Payment or Delivery can on that Day be made, iS 


21. If th-Courratt be to transfer Stock upon a Day certain, a Tender of 12 Mod. 536; 
rransferring may be made at the utrermoſt convenient Time of that Day, $33. Lanca- 
before the Books art frac ; for as the Stock canfiot be transferred after the ire v. Kil- 
Books are ſlur, a Tem, a the uttermoſt convenient Tiqe of that Day 
be'ore the Sun fers, wauld be quite nugatory. 

22. k ſeems m have been formerly holden, that if the Contract be ſos Sat 524. 
transferring Stack at a Dy certain, a Tender may be made at the utter- Is 

ingwor 
maſt canveniem Tim of ghar Day, before * uſual Time of op the 12 Mod.533. 

23. But che contrary bas bern fince bolded.” e. 

24. A Tramfcr of Scack was made at er Time 8. 577. 
nefors One of the Clark, which was the uſual Hour for ſhutting the Duke of Rut- 
Books: But the Party, who had contrafted for the Stock, not being Fra? land v. Hod- 
to accept and pay for it, the Transfer was vacated before the Books 3 
fur. As there was mare Buſineſs that Day, than cauld be tranfacted in 
the Morning, dhe Books were opened again is the Afternoon; and divers 
Transfers were made. Upon the Trial of an Action, brought for the Mo- 

ney which was 10 keve beem paid on transferring the Stock, the Jury found 
Sr cke Plaintiff: Bar a new Trial was granted. Upon the ſecond Trial, 
which was at Bar, it was holden by che Court of King's Bench, that the 
Transfer was mot a guad Tender: For that the en Rule, which is that 
2 Tender muſt be at the uttermoſt convenient Time of the Day, ought 
You: \ | D not 


— end: — 


— ˙ w- ̃ — tas pre- 
ſent Caſe there was ho Neceſſity to break through it ; becauſe, as the Books 


made, that the Moncy will be paid, or the Goods delivered, upon a Day 
therein memiowedy and + Teader at the ntermolt coarraient irg of that 


venient Time of that Day is good. | 

:Inf. 222, 27: Although no Time be fixed for the Payment of Money, or Deli. 

21 very of Goods, at a Place certain, if the Party, who ought to pay the Mo- 

* Say. — —— — meet the Party, to whom the Pay- 

3 ment or Delivery ought to be made, at any Time at the e may 
then make a Tender. 


(E) To whoma Tender muſt be made. 


Tender. may be made to any Perſos, is whom, either as a, Party or 
Privy, the Right to the Thing tendered is. 


Cro Ja. 245. Ten der to an Exccutor N 
— v. tor to the Thing teadered, is devolved. upop him as 4 Privy in 
4 Rep. 123, 


Eq Caf Abr. 3. A Tender uo an Executor, even before he has proved the Will of his 
319 Aubin Tcftator, is good, provided that be afterwards prove it; becauſe he thereby 
Executor 4b iis. 


RY be bh arr behind N & or 


in Cover upon ey eee Ae It 


—— 


Co. Eliz. 
$5. Huiſh v. 


| 2. Bur /if 4 Dane — 22 with Condition for the Pay- Cro. 
quent bf Money <o'8. wothe Uſc-of C. a Tender ro C. is good; becauſe: 
a3 the " & for tis Benefir,- S ax tobe <coolidered" as 2 
” boo as's Truſtee for Boo: wn: „„ ee 
10. Ic is laid down thar's Tender of Amends 10-4 BalkfE,-who. ties Gif--Filkingion's 
trained Beaſts Damage-fcafaor, —ͤ—ͤ— HnnE — A 
„ 5 

i. . ͤ ² bm es memes = Low jneney ont 17 
Gur O *. Roberts v. 
"16 * 1 2 =. n. 

en 23 1504119 4 £ 

4 1 1 did dend, is a Cale fublequent to theſe Wee i, Mod.354. 
Caſes, diflatnicd with the — — oo 
in Pilting. s Caſe. "r . W954 1100 + Lune. 
13. 5 that there has beem 7 Determination con- Fo 
E rx ; | ST ben 4 to 


Paſch. 45- 


2 The cee of 6 Lender an a 
uy e on $5 det ppg 2 


ane te wee 19g tho, 09a ſme 
9 Lynn of Deer Fee * 
2. But it will appear, chat the = is foch e ide tel and 
N EE CRT . 404 Kabel- the Debt or Duty 
— Caſes were fo peculiarly circumſtanted, that 
135 1 LIN enforce the 


for the — 
Sum mentioned 


with Condition to 

Benefit of theObligee, 

„ Time of entering 
ortning the Award, or 

S N e Wir 

Obligation: r the Casas is. ſatisfied by the Tender and Refuſal, - 

the Penalty cannot be tcecovered ; and as the performing of the Award or Cra.Eliz.755. 

doing the other Thing, which it was not incumbent upon the Obligor ro 7 1 Show. 129. 

at the Time of entering into it, could not be Parcel of the | 

Action lies thereupon to compel the Performance of the Award, 22 

ing of the other Thing. 


1 6. And 


Tinker. 
Salk. 75. 


1 Trl. 209. 
5 Rep. 23. 


1 Inft 209. 
Cro. Elz. 


755- 
Cro. Ja. 14- 


2 Roll. Abr. 
527 


1 Inf 207. 
Bro. Tout 


+ Iaft. 209. 


Bro. Toat 
temps prift, 
pl. 24- 


1 Ind. 207. 
Bro. Tont 
te ups priſt. 
pl. 31 

2 Roll. Abr. 
523. 524 
Salk. 623. 
Ld. Ray m. 
25 *. 


3 Lev. 24. 
Geane ww. - 


6. And is would make oe Differenery if, ck Caſe of an Obligation for 
of an Award to be made after the Obligation was entered into; 


_ the Payment of Mony is awarded = For, if a Tender of the Sum awarded 
be made by the Obligor and refuſed by the Obligee, no Action Hes upon 


the Obligation ; the Mooney being in this Caſe no more Parcel thereof, than 
any other Thang, which might bave been awarded, would have beeti. 

7. Bur where an Obligation is entered into, for performing, «Duty forthe 
Benefit of 2 Stranger, the Obligor, although the Duty be collateral to and 
not Parcel of rhe u . 
the Dory and the Retuſal of the 
8. H. be bound in aa to B. with Condition to "infeoff C. a — 
a Tender be made by 4 of infcoffng C and C. refuſe to be infeoffed, the 
is forfeited: For as the Obligot hath at his Peril ken upon him- 
ſelf to ĩnſeoctf C unh ,,,, 
and an Action will lie upon the Bond. | 

Bur if . enter into 2 Bond to B. with Condition to infeoff C to the 
Ut of B. and 2 Tender be made of infeoffing C. who refuſes to be in- 
fcoffcd, the Obligation is faved : For, as the Act was in this Caſe to be done 
for the Benefit of B. C. is not to be conſidered as a Stranger, but as a 
Truſtee for B. 
10. If rhe Condition of an Obligation be, that the Obligor ſhall pay a 
Som of Money to the Obligee, in Purſuance of an Award — before the 
Od hg was entered into, a Tender and Refuſal of the Money awarded 
is no Diſcharge thereof: For, although the Condition of the Bond be 
thereby fo far farisfied that the Penalty cannot be recovered, the Money 
awarded, which is in this Caſe Parcel of the Obligation, continuestobe due, 
and may be recovered in an Action upon the Obligation, 

11. In any Caſe however, where the Debt or Duty would not otherwiſe 
have been diſcharged by a Tender and Refufal, if the Party, to whom = 


Trader has been made, take Iſſue v the Tender, and it be found a 
charged; fo wa at his Peril to rake an foe, 
by the finding of which his 


become Matter of Record. 

12. Notwithſtanding the Party, who has made _ Lune of paring: © 
Debt or a Duty, be not thereby di of the Debt or 
Duty, D » he is by the Ten- 
der and Refuſal the Damages, to which he would otherways 
have been Eable, by Reaſon of the Noo-payment of the Debt, or the Non- 
performance of the Duty. 


12. If A. borrow a hundred Pounds of B. and afterwards mortgage Land | 


to B. with Condition for the Payment thereof. In this Caſe, if tender 
the Momey, ad B. refuſe to accept thereof, the Land is diſcharged, and 
B. hall not be able ro Damages for Non-paymenit of the Debt; but the 


Dede, which exiſted before the Mortgage, remains, and may be recovered in 


an Action. 
14. fa Service be due from a Tenant to his Lord, a Tender of 


the Service by the Tenant, and a Refuſal by the Lord to accept thereof, are 


a Diſcharge of Damages for not having done it: Bur, as the Lord has the : 


ſame Remedy to compel the doing of the Service, as be had before the 
TO and Refuſal, it is oe thereby diſcharged. 

5. If an be entered into in the Sum of twenty Pounds, with 
Cos Aan for the Payment of ten Pouods, and the Obligot tender the ten 


Pounds, and the Obligee refuſe to accept it, the Obligor is diſcharged of 


Damages for Nom payment thereof: But an Action will ſtill lie upon the 
Obligation for the ten r it ** Parcel of the Sum mentioned in the 


Obbgatocn. 


N 4 


110 If 


4 BY 


— — — 


ah — tt. Mit. tht. Ati. i erect „ * W. A. ttt. M4 Pry 


near — 


16. If the Money due upon a Mortgage carrying Intereſt be teodered 2 Freem. 174 
to the Mortgagee, and he refuſe to accept thereof, the Mortgagor is diſ- — "al 
charged of Intereſt from the Time of making. the Tender. | || 2 Chan. Ca. 


7% nn e 5 7 Sr ein . 
3 5. But is order to ihritle a Mortgagor, in fact Caſe, to 4 Diſchatge of 2 Vil. 378: 
1 Incereſt, it muſt appear, that he 7 fiace the Tender pen). By — 8 
kept the Money ready for paying off the Mortgage, and that no Profit has 2 Chan. Ca. 
been made of it. Fr 5 n en 
18. A Right to Damages, e Account of t on- payment of 
Debt or . Hows formance of a Duty, may, aſtef being taken away by 
a Tender and R be reſtored by a Demand ſubſequent to the Tender 
and Refuſal ; for if the Debt or Duty be not diſcharged by the Tender and 
—— a new Right to 42 — accrues, — 1 the Non pay ment or the 
on · performance upon the ſubſequent Demand. l | . 
19. If A. have — a Sum of Money to B. and B. have refuſed to 1 Brownl. 7i. 
accept thereof: Yet if a Demand beafterwards made by B. and the Money 
be not paid, A. is liable to Damages for Non-payment from the Time of 
20. A 'Diftreſs miy after a Tender and Refuſal be made for Rent if Hob 207. 
arrear ; and in this Caſe a Demand fubſ to the Tender, and Refuſal Tony v. 
is not neceſſary, the Diſtreſs itſelf being a Demand in Law. . 
21. If a Demand of a Sum of Money carrying Intereſt be made after 
a Tender and Refuſal ro accept the ſame, and the Money be not there- 


id, Intereſt I in to w due from the Time of the : 
pon paid begins again to gro 0 


22. It was formerly holden, that if a Man, in Conſequence of an Act to 
be done by him, would acquire a Right to a Debt or Duty, he does not 
acquire the Right, unleſs the Thing firſt to be done by him have been 
actually done. ———— | | | 

23. A. by Indenture covenanted tc pay a Sum of Money to B. and B. Sty. 481. 
covenanted by the ſame Indenture to execute, upon the Receipt thereof, a London . 
Releaſe of his Claim to certain Land. The Money being tendered by 4. Ctaven. 

B. refuſed to accept it; and did not execute the Releaſe. An Action of 

Covenant was hereupon brought: But the Court were of Opinion, that 

as B. was only bound to execute the Releaſe upon receiving the Money, 

and it had not in Fact been received by him, there. was. not à ſufficient 

Breach of Covenant to ground an Action upon. O08 
24 But the Law is now ſettled, that where a Man would upon doing Cro. Ja. 245: 
a previous Act have acquired a Right to a Debt or Duty, this is as 2 Saund, 352. 
completely acquired, if he make a Tender of doing the previous Act, and Salle. 75. 523- 
che other Party refuſe to ſuffer it to be dove, as if it had been actually 15 $3 
. 25. An A was made, that A. ſhould pay a Sum of Money to B. Cro.Eliz. 889. 
and that B. ſhould, upon the Payment thereof, ſurrender a certain Leaſexo. Lea ». 

A. The Money was tendered by A. B. refuſed to accept thereof, and did Exelby. 

not ſurtender the Leaſe. An Action being herevpon brought, it was 

holden, that A. could as well maintain the Action againſt B. for not ſur- 

trend the Leaſe, as if the Money had been actually padd. 

26. In an Action of Covenant the Plaintiff declared, that the Defendant Ld. Raym. * 
had covenanted to a Transfer of one thouſand Pounds Hudſon's-Bay 686. Lanca- 
Srock, and upon the Transfer thereof to pay the Plaintiff two thouſand Aa ag 
Pounds; and the Plaintiff averred, that he offered to transfer the Stock, 8b 
and that the Defendant did not come to accept or pay for the ſame. It was | 
holden, upon a Demurrer to the Declaration, that the Plaintiff was as well 
intitled to the Money, as if he made an actual Transfer of the Stock. 


Vox. V. E | (G) The Oc 7 


(G) — des: 
when the Party, to whom it was intended to 
have been made, was not pꝛeſent. | 


HE Conſequences of a Tender and Refulal bave been treated of 


1. _ 
at under the foregoing Head. 
2. Ic is 111 Means necefiary, is recite any of the Caſes thereunder 
3. Nothing more i required under the Head, than to obſerve, 
- 2 — fm 4 Tender 1233 
whole Duty it was to be preſent at ah, 
made, neglected to be preſent. = 
did not follow, it would frequently 
has done was in his 
(H) Of pleading a Tender, 
1. In the general. 

Salk. 624: VERY — en W er 

Lancaſhire v. muſt in pleading th Tender be ſhewn to have 


Killiogworth. vith ; elſe the Plea, for Want of ſhewing that the Party 8 
done all that was in bis Power to pay the Deht or perform the Duty, ia 
not 


Cro. Ja. 42 3. Arena was holden to be bad; becauſe it was 


Furſer v. not alledged, that the Tender was made at the utterwoſt convenires Tune 
— of the Day. 


12 Mod. 531. Leer 
Lancaſhire v. ferring Stock, the Plaintiff alledged, that be was ready at 


the Day and 
Kilingworth. Place, and offered to transfer the Stock. The was holden to 
Salk. 624- be inſufficient, for Want of ſhewing t 


688. 


Str. 757.833. accepted. 

; Ler. 104. 4. Ia an Aston ef Debt for Rent the Defendant pleaded, that at the 

Cole ©. Day on which the Rent became due be was ready to pay it. The Plea was 
ton. 


12 holden to be bad; becauſe it was not alledged, that he Nine 


the Rent; for it is the Tender, woe Tn which is. 
x2 Mak, 353. | 


Sid. 13. 5. If the Party, to whom a Tender was intended to have been made, was 
3 

2 Lev. 23. prefent at the Time of tendering, 1 a 
Ig 1099. that he was abſent, it muſt be averred that there was a Refuſal; for 

\2 Mod. 3e. Refulal as well as the Tender is traverlable. 


Ld. Raym. — 6. An 
687, 964. | 


«w  * 


_— TO 


* 
— 

* 
5— — 


into Court upon the common Rule. II) 1 5 
| — — — 


6. Au Agreement was, that the Plaintiff ſhould build a Hufe for = . 352 
the Defendant ; and that the Defendant ſhould pay dhe Planai a Swan of (on ® 
Money for his Labour in Building it. In as AGtion for the Maury the © © 
Plaintiff averred, that he had made a Tender of building the Houſe ; bur 

he did not aver, that the Defendant had refuled to ſuffer him to id ir- 

It was holden, that the Declaration was inſufficam, far Want of rung 4 


Refuſal by the Defendant. _ | 

7. A. promiſed to pay a Sum of Money to B. at a Day and Place certain v Can Elin. 359. 
and B. promiſed to ſurrender upon the Payment thereof a certain Leaſe tu n 
A, lo an Action of Anni brought by . be alledged, that be had en- 
dered the Money at the Day and Place ; and that B: bad mot forrendrred 
the Leaſe. All the Court held, that the Allegation of the Tender was iÞ ; 
it not being enough for A. to ſay; that he tendered the Money: Bur 
he ought to have ſaid further, that the Defendant did nor come w the 
Place, or that he refuſed to receive the Money. 

8. But if the Party; to whom a Tender was intended to have been made L4 Raya. 
at a Place certain, did not come to the Place, it is ſufficicot for the Parry, ©#7- Lane 
who intended to make a Tender, to alledge, chat be was at che Place wank Bn 
Defign to make = Fender; and thar the other Party did not come w the CI 
Place. PS | Salle: 623. | 

h nz Mad 720. 

9. It was heretofore a Queſtion; whether it ovght nat in ſuch Cale te benz Mad. 24. 
averred, that neither the Party nor any one for him did come to the Place, C Ez. 23. 
and in ſome Precedents the Averment is in this Manner. Can. fa. 427. 
10. But it ſeems to be now ſettled, that ir is in ſuch Caſe fufrcient un Cm 3k 55. 
aver, that the Party did not come to the Place; for if any enc lawfully Hun 
authorized to receive the Thing intended to have been tendered had . 
— it would have been the ſame Thing, as if the Party had e , 

11. If the Debt or Duty be diſcharged by a Tender and Refuſal, the Plen = Ut. zg. 


of Fender ought te cenclude with praying Judgment of the Aion; for © Ea. 72 
by the Tender and Refuſal the Action is in ach Caſe barred for ever. he. 


pl. 21. pl. 31, 2 Ndl. Abr. 323. Gi es Onan. 


ta. But if only Damages are diſcharged by a Tender and Refulal, the 14 Km 
Plea of T ought to conclude with praying Judgment of the Damages - ***. . 
Te 


are in fuch Caſe only a Barof Damages. ze Tax 


Pl: 24- pl. 31. 2 Roll. Abr. 523. SK 623, Cath 43 


Becauſe 


13. As the Damages barred. by a Tender and Refuſe are only 
which are occaſioned by the N of the Det, or the Now 254 Gift 
formance of the Duty, the Plea of Tender in an Action of Xfumpſr muſt = us 
never conclude with praying Judgment of the Damages: For as thin == 
Action is only to recover Damages, a Plea in Bar of rhe Damages would 
in Effect be a Plca in Bar of the Action. The proper Way of picading 2 
Tender in as Action of Affumpf! is, either to confeſs Damages 0 2 cortaim 
B ? 

elidue ; or to a Sum into and | 
Ts bring Money "into Court, and pray Judgment 

- 144 It has been holden, that a Plea of Tender is an iffuable Plea: 

- 15. But if a Judge's Order has, upon the Condition of 
Plea, been obtained for time to plead, a Tender cannot be 
being an. iſſuable Plea within the Meaning of ſuch Order. 


- thee LA. Room. 


: 


16 


8 


B 


2 Barn, 2. 16. It has been refuſed by the Comt of ener 
Alderſon v. General Iſſue and a Plea of Tender to be pleaded = the fame Come; be- 


Mick +26. . n 0 


2 Barn. 296. 17. Aae foie nt ECG ie Lacs ls 


Pitheld v. Tender to one Count, and the Gracral Tue mo the other. 
Morey, Trin. 


26 G. 2. 

1 Barn, 23. 18. A Motion being made, A 

Reeves vw of Tender, and the General Ifiag, it was denied. And by the Court 

Probert. — The ſuffering of this, as the Money pleaded wo have been zendered is 
50 may be an Incooveracnce F 


2. Where Uncore prif is pleaded. 


Bro, Tout "19. Mane Doh ne a Tender and Neſuſal. 
ge geſt, it is not neceſſary, in pleading che Tender, w plead Uncore r: N. it 
pl. 1. pl. 2. would be ſtrange for a Party to ſay, be is fill ready to pay a Dex, ar ww 
n 31. perform a Duty, of „ 


$a 
+ Inſt. 207, Cro. Eliz. 755. 1 Show. 129. 


Bro. Tout 20. But where a Debt or Duty is not by a Tender and Re- 
* ps fuſal, it is not enough, for the Party who pleads the Tender, apr ol 
2 1 Tender and Refuſal, A 


pl. 3 
x loft. 207. 2 Roll. Abr. 523. Cro. Eliz. 755. 1 Show. 12g. 


Bro. Tout 21. If any Service, which ought to have bern done to 2 Lord at 2 Day 

temps priſt, certain, has been tendered at the Day, the Parry who pleads thes Tender 

pl. * muſt not only alledge, that he rendered the Service art the Dy; but. 
as the Service continues to be due, he muſt alfo plcad chat be is fill ready 
to do it. 

1 Inſt. 20%. 22. In an Action of Debt upon a Bond, condioncd for the Payment of 

Bro. Tout a leſſer Sum at a Day certain, a Plca of Tender at the Day as not good ; 

temps priſt, for as the leſſer Sum till remains dur, the Defendant muſt further fay d 


FL Abr. he i is ſtill ready to pay it. 


$23, 534. 


Salk, 623. L. Ram. 254. 


Sid. 30. 23. In an 2 
Hobſon v, Money at a Day certain, but no Place was appointed for Payment. 
Rudge, The Defendant pleaded, that the Plaintiff was nor in Elan ar the Day. 

This Plea was upon a Demurrer holden to be for Wan of pleading 


| Uncore priſt. | 

2 Show. 143. 24. Io an Action of Debt upon Bond, wich Condition to pay Money to 
Lea v. Garret. the Adminiſtrators of the within too Months rs 

the Defendant pleaded that he was ready ta have paid it, 
ters of Adminiſtration were within two Monz after the 

of the Obligee, and conſequently that there was no Adminiftrator to receive 

it. Upon a Demurrer this Plea was holden to be bad; becauſe 2s the Db 

was not diſcharged, the Defendant ought to have pleaded, that he = 11 

ready OLE it. 


- 


2 
286. The Doctrine of this Caſe ſeems to apply to all Kinds of Gopds which 
are bulky 4 for 


3. Where Uncore ri together with L dem prif is pleaded. 


became due upon 
pleaded, that 
ivery and is ſtill 


33. It is laid down in divers 
pleaded after a general Imparlance 


Expence | 
2 Party, to be ready at all Tunes aſert che Tender and Refulal ro: | 


there muſt always be an Expencr, in finding a Warchouſc 


x Pl 
likewiſe Lc. Raym. 
an Action of 
the Defendant 
is ſtill ready to 


ariſes at the Tims of the ContratZ; mad Salk. 6 


52. 


— * — See 
= * — — — 2 = 
— A 2 — — 


— —— 


pre * 


5 


— 
— 
uo emp! 
* „88 — 
. * 8 — 


— — — — nn nnnnnm—_ — {i 


60 3 Lender and.bpinging.Money | 


1 Barn. 254- 5. But where a 6—— by che Plind®,-ale Cour | 
1 within the ——— —2—Ä—2 hemp Bentrad ie: 
— — 
_— — Term. * — rr = 
2 Barn. 288. 36. And i a general Imparlance gi ven Plainciff, Decks 
Brown e. ration be delivered fo ſhort a Time before the Effoin Day of nexr Term, 
Hagan. that the Defendant's Agent bas not Time to write n ue Cn . and 
receive Inſtructions ſo as to move the Court within the firſt four Days of the 
next Term, the Court will, if the A be as ſoon after rhe firſt four 


Days as it can conveniently be made, give * 


quite ſettled; but it ſcems to be the better Opinica, 
2 may be pleaded after a ſpecial 


2 Bara. 284. Portunity of pleading Tour 


Freem. 134. 38. In an _— ” Aﬀumpfi the Defendant imparled zally. Sala 
= = omnibus Exceptionibus tam Brevi Narratioz: ; and the Queſtzon was, 


whether Tout wm ee be pleaded after this Imparlance ? X 
halden, that it might. 
39. It is in the general true, that Tex! temps pri cannot be pleaded fer 


a Demurrer. - 
40. But the Court will after a Demurrer, upon the particular Cirtum- 
Rances of the Caſe, give a Defendant Leave to plead as of a former Term, 
or compela Plaintiff to declare as of a ſubſequent Term. 
2 Barn 29. 41. A Declaration of Hilary Term being demurred to for Infufficiency, 
Roberts v. the Plaintiff obtained a Judge's Order to amend, and in che Edfer Term 
W following gave a Rule to plead. the Defendant obtained a Rule. 
in order to have an Opportunity of pleading Text temps pri. thar be might 
plead as of the Hilary Term, or that the Plaintiff might make fs Decke 
ration as of the Eaffer Term. 


4. Where a Profert in Curia is pleaded. © | 


Hen en, 42 It is in the general troe, that if » Debr os Dory be not dlcharged by 
pl. 13. pl. 5. ® Tender and Refuſal, the Tender muſt be pleaded with a 

1. pl 41. For as the Debt or Duty continues, it is not 5 — yg 
pl. 31. pl 4 

43. pleads the Tender, to plead a Tender and Reſuſal with Uncore ik, or 
2 Roll, Abr. with Uncore priſ together with Tons temps prii, as the Caſe may require ; 
3 but he muſt alſo bring the Money, or other Thing which has bern 
n rendered, into Court, 8 
9 643. 

— Str. 638. 


Le. 43. If a Defendant in an Action of Debe upon a Bond, with Candidiea 
643. Hom for the Payment of a leſſer Sum at a Day certain, plead a Tender with 
Uagere golf, tha Thee © got gnod! withenr Tilngag Gp Many ins 


Court. 


— 4 5 pleaded e pri agither wich Fane wage pol the Money muft be 


pl + 354. ought 1 into Court. 


Rro. Ten 45. It has indeed been bolden, that if che Contract be to pay Money & « 


pit, Place certain, it is not neceffary, in pleading a Tender, w bag th Money 
pL. 55 8 becauſe the Party is not bound, to pay the Money at « 
er 


I | 46. But 


* 


naten te be this eber Opinion) über it l nor nchen for a Bo. Tom 
———— —— be Af ready to pay the Money at the Se pal, 


* 
— 


e, iti not neceflary for every Tenant, who pleads a Tender, to 
9 x C S* 27 "IE 


a © 
nw © 


(1) The Conſequences of a Profert in Curia. 


s. F T's inthe general true, that if the Money, or other Thing which has 


| out 
of Court; but it was refuſed. Aod- by the Court—He has admitted that 
this Money was duc to the Plaintiff, and he is no more intitled to have it 
again, than if it had been brought into Court upon the common Rule, and 


firicken out of the Declaration. | 
3- There is perhaps no Caſe of Nonſuit, which is exprefily to this 


- 4 Butitis kid down, that, if after Money has been brought into Court . _ 

the common Rule, the Plaintiff be nonſumed, he is intitled to the Ent =. 
Money and it ſcems as reaſonable, that the Plaintiff ſhould be intitled Callow. 
ws ic, after having been nonſuited in the Caſe of a Tender with a Pro- N. Fr 
fert m Caris, as in the Caſe 


of bringing in Money upon the common DEE. 


© Lender and bringing Money | 


—— 


TT — — — — 


5, If — wks Was | upon the Tender, 56d ir be found agent 
Ir again; for it was at the Plaintif's 
ro 


Peril to take an Iſſue, by dwg of wed bn dee 
of Record. 


- 


6. In any Caſe, wherdin ihe B inti #s das"; 
Thing which 1 upon a Plea of Tender . 


* in Caſe be does gear Ep or 
If a Plaintiff haye ITE aner 


1669 Egurt © upon a Plea « Tendet, be coance 
of Court, without the 
z Barn. 289. 8. The Plaatiff, af! 
Hil. which had been brought in, out 
Vikas. holden, that 38 the Replication accepting 
Money, the Plaintiff could not afterwards take k out of Court, and enter 
WALL , without Leave of the Court. x1 af: _ 4 | 
z Barn. 289, *? . — wp 
290. 
Cro. J 126. 
Ld. Raym. 
54 3s 77 4+ 


ere —— 
after being barred of the Principal, in any Action except an Ei 
| e on fun 


">, 


1 — - —_— @- 


(K) Of bzinging Money into Court upon the 
common Mule. 


ONEY cxnnathe brought — Þ 
1 Fare. of giving Leave o bring se 1 
2. Ihe Pr vi to into upon 
| the common Rule, —— 5 
LI. 397 3. Holt Chief Juſtice is reported to have ſaid, that he remembered the 
Time, r 
Se. . 4. The Practice was introduced, for the Sake of giving a Party, who 
Wares. had never had it in his Power to make a Tender, or ba he Arte 
„„ «n Opportunity of Sc eg the Debe For which an Aion had been 
commenced aed Hhowife 20 dcliver him from the Dificulty of plcating 
the Tender, — — ar anus, Sfiry 


Lab. :2,47- 5. Money cannot be into a Court of but Tender 
be relied upon in the — Bill in * > 
a into er 


6. The Sum of Money, which is to be 


8. If a Party have obtained the common Rule to bring 
of Money into Court, the Oourt will not give him Leave, after having 
pleaded, to bring in more Money than is mentioned in the Rule. 

z Barn. 233. 9. A Defendant, who had obtained the common Rule to bring Severſty- 

Green o. nine Pounds and one Shilling into Court, afterwards moved for Leave to 


Bexcon. | bring 


into — common ute. K) 22 


c —— 
** — 


* ties AM. A. A » he ak. An. P 


; 1 ; 
pink, the Coun vue ogjne Leave wo dos. - 41%. woc 1 4 

"ud. A Defendant, 1 — 4 — 
into Court, brought che Sum therein into 

tefufed bs nbepr therrof 4 und ifſur nn oined — — 

Art the Defendant a n to make an Addon 

. No Rule was granted. And by the Court This 

ef the Deſebdant, 10 try if the Flaintiff mould accept 

and 4s ehls would not An, heonow wants 10 bring more 

which the Court neverighves . is 


T7 W391 & It Win 18 i; 947 (.6a 6 


in an Ae} 
"X's: tete dteQiiree Cont in a Declaration, the Defendant may have 2 Bam. 232 
2 Rule to bring Money immo Court upon one, bees f ng Br 


te. But he camot in Tock Caſe bave a Rule, ts bellt ins Court Rep Tf. 

r KECK tha; and to demur to the thi be x 
he common, 3 Money Ho Os Court · is very! feldom 

„ Withoar 2 the Condi 9 C207 Ft : 

1 e e eee 4 — are 
Court is not compulſory, as to the Payment of Coſts, in Caſe the Plaintiff 
ſhall think proper to accept the Money, the Court of King's Bench, in which 
Courtthe old Form is {till-adhered to, mill not grant an Attachment for 
the Non-payment of Coſts. 

15. In an Action of Aſumpſt the Defendant brought eight Pounds into Str. 1220. 
Coutt, opon th 'comnion Rule. The: Plaintiff took it dut, and aſter taxing —— Ve 
Cofts demanded them. As theſe were abt paid, be went on to Trial, and 7” 
obtained a Verdict for ſeven «pounds eightsen Shilliogs. It was inſiſted, 
that as the Plaintiff was over-paid by ch the Money taken out of Court, he 
ought not to have Coſts of the Proceedings ſubſequent to the bringing of 
it in: But the Court held, that this. Caſe was to be conſidered, the Terms 
of the Rule not aving been complied with, as if no Rule had been made; 
and that in ſuch Caſe it is not uſual to grant an Attachment, but the Plain- 
tiff, as the Rule is only a conditional one, may go on. The Pefea was 
ordered to be delivered to the Plaintiff: But it was ordered, that he 
r for the Money be had taken || 
our o 1914442: 

16. The old Faro, of the common my Rl foe ariaging Wfoney into Coubt, » Barn: . 
having been adjudged by the Court of Common Pleas deſective, for Want 
of being compulſory upon the Defendant as to the Payment of Coſts, in 
Caſe the Plaintiff ſhall think proper to accept the Money, it has been of 
n to be compulſory ; and conſequently, an 

t againſt the Drfendam may be b | jo.that Court,” if the Coſts 


are 17 pai aid. 

15. A Caſe may be fo circumſtanced, that the Court will give Leave to bring 
Money into Court the common Rule, without abnexing the Conditicn 
of paying Coſts, in Gifs the Plaintiff ſhalf think proper to accept the Money. 

18. In an Action of Debt for Rent it appeared, that there had been a ms: Rey. 
Fender of the Rent before it was due; that the Plaintiff had out of Joboſon v. 
the Way all the Day an which it did become due, in order to ive the Pac 
Defendant of an Opportunity: of tendering the Rent that Day 3 and. that . K 2 
the Action was -commitnced the next Day. The Defendant, who had 1 Ber. 57d. 
before obtained the common Rule to bring Money igto Court with, Coſts, S. C. 
in Cafe the Plaintiff thalh chink proper to accept the Money, afterwards 
obtained another Rule, tha the Plaintiff might inſtead of tecciving Colts 
pay the Defendant Colts. The latter Rule was afterwards diſcharged : Hue 
ts much of the former Route as related to Coſts, was diſcharged | | 
19. And by Lord 'Mangfd/d Chief Juſtice Upon the particular Ci- 
9 a Caſe, the Court has 8 although the general Rule 72 

OL. be 


be otherwiſe, to give Leave to bring 

Rule without Coſts ; and the preſent, . —— 
Way on purpoſe to avoid a Tendet of the Rent, is a proper Caſe to give 
ſuch Leave in. It is in the 
is given to amend : ape r PEI 
of a Caſe, give Leave to amend without Coſts. . | 

20. And by Denniſon Juſtice—The Court has a Power, where 
the Juſtice of a particular Caſe requiresit, to diſpenſe, with a Part of one of 
its Rules, which can only be adapted to general Caſes. „ 

21. And by Faſter Juſtice— There is — — Caſe, where Coſts are more 
generally given, than upon 2. a new Trials and yet a Caſe 
may be ſo circumſtanced, 46 me @ proper f-the Lu Big 
Trial, without annexing the Condition of paying the Coſts 
Trial. 

+22. And byWilmet juſtice The Circumſtances of this Caſe are ſo 
hard, that the Court ought to go as far as by the Rules of Law it can in 
Relief. If the firſt Application had been for Leave to 
Money into Court upon the common Rule, without Coſts, 1 ſhould have 
been for giving it; and I ſee no Reaſon why it ſhould not be now given. 


the former 


(L) At what Time Money may be bꝛought into 
Court upon the common Rule, 


7 Mod. 140. 1 Defendant is not ſo in Court, until Bail is put in, as to be able 

— . for Leave to bring Money into Court upon the com- 
mon Rule. 

2. The Court will in ſome Caſes give a Defendan: Leave to withdraw his 
Demurrer, and bring Money into Court upon the common Rule. 

2 Barn. 134. 2. The Defendant having demurred to the Declaration, and for 

Litlchale v. Cauſe the Want of Pledges, the Plaintiff joined in Demurrer. The Defen- 

Bolanquet. Jant afterwards moved for Leave to withdraw his Demurrer, and to bring 
Money into Court upon the common Rule, which was granted. 

| 1 Barn. 197. 4. Money may be brought into Court upon the common Rule, at any 

A Time before the Defendant has pleaded, although the Rule for pleading 
be our. 

w_ 5. The general Rule is, chat although a Defendant have obtained the 
common Rule for bringing Money into Court, he cannot bring the * 
in after he has pleaded. 

1 Barn. 290. 6. The common Rule for bringing Money into Court was 
| V- becauſe the Defendant did not bring in the Money before he pleaded. 


Hil. 11G. 2. 


| | % 
2 Beru. 27. 7. A Motion being made, for Leave to withdraw a Plea of Tender, 
1 and to bring Money into Court upon the common Rule, and plead 
— , the general Iſſue, it was refuſed. And by the Court We never make 2 
© * Rule for bringing Money into Court, after the Defendant has pleaded, 
without the Conſent of the Plaintiff. 

8. But the Court will ſometimes give Leave to withdraw a Plea, and 

bring Money into Court upon the common Rule. 
1 9. A Motion was made for Leave to withdraw the General Ille, and 
——_ 


Edmunds, bringi b g 
Mich. 136. z. ſame de novo, the Defendant's Attorney being dead, before Leave was 


4 


general of Courſe to allow/Colts, where Leave 


ng Money into Court upon the common Rule to plead the 


for, as his Client” had ' deſired it might be, for bringing in 
and the Attorney's Clerk having delivered the Plea by Miſtake. 
afrerwards grven. / by the Court—PFhe general Rule is 
ring Leave to to do this: But ina Caſe like the pteſent, the 
i ü bent e nis 241 r sg 
ſeems to have been determined upon the 
the Practice — — 
bring Money into Court upon the common 
I Circumftance in the Caſe. - Ane ndnd 0 
3 of Sr. 1275- 
bring ar A. 
10 'S Wragg, 


12. And a Rule of 
Common Plcas. | 


=, wherever the Caſe requires 

ſendant ſhall take ſhort Notice of Trial. TEE? 4 . 
14. Money cannot be brought into Court u common Rule, 2 232+ 

after a Judgment has been regularly ſigned. — Rep. of Pr. 


odgment had been ſet afide, upon the uſual Terms 1 Barn. 200. 
pleading the General Ile, the Court was moved, Bahr »- 
for Leave to bring Money into Court upon the common Rule. No Rule 
was made. And by the Court—Leave is never given to bring Money 

% Court upon the common Rule, after a Judgment has been regularly , 


9 


— 


* *» 


(4) Of pleading where Money has been bꝛought 
into Court upon the common Rule. 


1. PT bas been bolden, that a Defendant, who has obtained the com- 

mon bringing Money into rt, can only plead the 
General Iflue. « : i nn, 
2. After Money had been brought into Court upon the common Rule, , Barn. 
the Defendant obtained a Rule to plead double, Non aſſumgſt and Non $4 - 
afampfit infra ſex Ame. The Plea was afterwards ſet aſide. And by the 2. Warren, 
Court—A Defendant can in ſuch Caſe only plead the General Iſſue. Taft. 10G. 2. 

3. Bet the contrary has been fince holden. 

4- In an Action upon the Caſe, wherein Money had been brought into + Bare. 232. 
Court upon the common Rule, Leave was given to plead the General Iſſue, Hellier v. 
the Statute of Limitation, and a Set - off. | 1577 bs 


8. After an Executor had obtained the common Rule for bringing Money 2 Bara. 234. 
8 11 [ i uſtin v. R 

pant, Lows was given to plead Plene adminiſtravit together with, the 4 2,0. 2 

6. It is in the general true, that the Deſendant cannot bring Money into 

Court upon the common Role, as to Part of the Plaintiff's Demand in one 

Cont, and plead as to the Reſidue of the Demand. | 


7. In 
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24 EE 


1 Mad. go. 7. in an Aftion of Trover for a Bill of 


** 


for a hundred Pounds 


2 rhe Qefendam emnoved for Leave is bring fifty Pounds imo Court, and have 


—_— that Sum ſtrickem out of che Declaration ; and to plead Not gully as to the 


Refidue. No Rule was made. And H Chicf Juſtice—Ik may bap- 
pen, chat the Plaintiff has 2 good Cauſe of Action for Part of his Demand, 
and a probable one for che Refiddue ; in which Caſe it would be very hard, 
to ſtrike che former our of the Declaration, and pur him-6o ry the latter at 
the Peril of Cofts. 

zz Mad. 5. . In zz AQtion of Covenant feweral Breaches were affigned, one ef which 

H — was the of Ren. The Court was moved, chat upon bring- 
ing ten Pounds t Court the Breach, as to the Non-paymenr of Rent, 
might be firicken out of the Delaration, and that che Defendant 


plcad as to the Refidoue. No Rule was made. And by the Court—When- 


ever u appears that the Plainciff hes a juſt Cauſe of Action 5 to one Thing, 
we will not put him to try another at the Peril of Coſts. 
g. Bur if there are two or more Counts in a Declaration, the Defendant 


. ˙ WIN INs CET bs one or more | 


upon 
— — rr 


mitation, and a Ser-off, as to the others. 
of raft 11. If a Defendart have obcained the common Rule for bringing 
OC. L. into Court upon one Count, be cannot demur to any other Count in the 


Heler <. pon ſome Counts in a Declaration has been made, amen 
_ the Morey, he is intitked 0 Cofts upon all the Counts. 


Evidence as to the faid 


8 _ 


— — — — ä( (—H — — 
into Court upon the common Rule, (N) 25 


— 


5. But if a Suit abate by the Death of the Phaintiff. the Court has not pet ben. 199 · 
gone ſo far, as to order the Money, which had been brought into Court , 
upon the common Rule, to be Paid to his Executor. | . | Barn. Suppl. 


40. 


6. As the Court will not however, even in ſuch Cafe, order the Money, 1 Baro. 199. 
which was brought into Court to the Plaintiff*s Uſe, to be paid out again * Bara. Suppl. 
to the Defendant, the prudenteſt Way is, for the Defendant to conſent, 
that, upon an Undertaking by the Exccuror of the Plaintiff not to bring 
another Action for the fame Cauſe, the Money may be paid to him: For it 
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a new Action be brought by the Executor, the Defendant mult apply to E 
have the Money, which is in Court, transferred for Payment in this Action, 
and muſt. pay Coſts therein. — 


. Although a Plaintiff hes proceeded in bis Suit after the bringing in 1 Barn. 198, 
of Maney upon the common Rule, he may afterwards have a Rule to ſtay TR KEY 
his own Nen ad cake the Monry out of Court. ww 235. 


8. The Defendant had brought Money into Court upon the common f Ber. 35. 
Rule. The Plaintiff, refuſing to accept thereof, delivered an Iſſue with Crane. 
Notice of Trial for the next Affizes : But he afterwards countermanded the 

ſame. In the next Term the Defcadant ſerved him with a Rule, to enter 

the Iſſue upon Record. Hereupen a Rule was made, that the Plaintiff 

might take the Money out of Court, wah Coſts to the Time of bringing 

it in. | | 


9. But whenever ſuch a Rule is made, the Plaintiff muft pay the Defen- 1 Barn. 98. 
dant his Coſts ſubſequent to the Time of bringing the Money into Court; Barn 
and it is uſual to make ir Part of the Role, that och Colts ſhall be paid 238. 
out of the Money which has been in; and if the Money in Court 
be not ſufficient for this Purpoſe, that the Plaintiff ſhall make good the 


10. It Money has, in an Action againſt an Executor, been brought into Rep of Pr. 
Court upon the common Rule, and the Plaintiff be afterwards nonſuited, in C. B. 5. 
or there be a Verdict againſt him, the Defendant ſhall have the Money n. 
out of Court again; becauſe, being an Executor, he might not know, whe- 
ther his Teſtator was indebred to the Plaintiff or nor. a n — 

11. A Defendant, who has brought Money into Court upon the common Str. 1027. 
Rule, is not intitled to have it out of Court again, d there be a Ver- Sor Nei- 
dict for him: For he has admitted the Sum brought in to be due to the f. in Pg. 
Plaintiff, and ſo much bas been ſtricken out of the Declaration. n 
12. If a Suit abate, after Money has been brought into Court upon the 
common Rule, by the Death of the Defendant, his Executor is not intitled 
to have the Money out of Court again. ban 
13. Although the Plaintiff is intitled to the Maney, which has been 1 Barn. 199. 
brought into Court upon the common Rule, it is uſual for the Court, if Anon. Rep. 
there be a Verdict for the Defendant, to order it, provided the Sum do not of Pr. in 
exceed what is due to the Defendant for Cofts, to be paid to him on Ac- B. 54. 
. count thereof. | 
14 A Motion was made upon an Affidavit that the Defendant was dead, 1 Barn. 197, 
to have ten Pounds, which had been brought into Court by him upon the Knapton +. 
common Rule, paid out of Court to his Exccutor : But it was denied. Drew. 
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* Tender and beinging Boney 


(O) Jn what Caſes a Tender may in the ge- 
neral be made, o2 Boney may be bzought into 
Court upon the common Rule. 


ITHERTO Tender and bringing Money into Court upon the 
common Rule have had a diftin& Confederation : But it may be 
as well to treat of them, under this and the following Head, jointly : Be- 
cauſe the greater Part of the Mater, — — ewe 
Heads, is fo blended in the Books, har i cannot, witkour forme Dilliculry 
and much Repetition, be ;z and perhaps the Separation would not 
in the leaſt tend to the Illuſtration of cirher SwbjeRt. 

2. Ir is in grneral true, that whenever one Perſon has a Right to a 
certain Debt or Duty from another, a Tender may be made. 

3. This might be illuſtrated by an Inoiry of Cafes : But the Reaſon of 
the Thing; namely, that it hould not be im the Power of one Man to 
vex another, by ſuing for a certain Debt cr Duty which the other has of- 
fered to ſatisfy, ſpeaks fo firongly, 2s to make i unnecrflary to adduce 


in treating of Tender in particular Actions appear, 
that in almoſt Inftance where a Tender cannot be made, it is owing 


to the Uncertainty of the Debt or Duty, that it cannot in fuch Inſtance be 
e. 
5. But although a Tender may be made in every Cafe wherein the Debt 
or Duty is certain, it is not necrſſary to make ane in every ſuch Caſe. . 
Bro. Tend. 6. If the precede the Doty, as where a Bond is with Condition 


MS to pay a Sum of Money, or an Annuity, neuer of which was before due, 


|" age a Tender muſt to fave the Penalty of the Bond be made: But if the 
1: Mod. 414. DU the as where a Bond is wich Condition to pay a 
ent-Charge, which was before dur, no Tender is neceſſary; for it is ſuffi - 
— —üUñä—2᷑é pay this when it is demanded upon the 
Leon. 17. 7- So if an Executor enter into a Bond, with Condition to periorm a 
ja Will, he is not thereby bound to tender a Legacy given by the Will: But 

12 Mod. 414. the Legacy remains as it was before upon Requeſt. 
8. In almoſt every Action, herein 2 Tender might before it was com- 
cmd; r ˙ dotted: econ 

common 


6 Mod. 29. 9. It was formerly holder, that Money could not be brought into Court 


Anon. 


Sill: os upon the common Rule, in an Action wherein an Exrcutor or Admini- 
| Bars. 198. ſtrator was Plaintiff; becauſe neither of theſe is Babe ro Coſts. 


1 Barn. 197. 10. Afterwards the Practice was, in an Adem brought by an Executor 

Bryan v- or Adminiſtrator, to make a Rule upon the Plaunuff, to ſhew Cauſe why 

— he ſhould not accept the Debt and Coſts. 

Str. 769. 11. But it has fince been holden, that Money may be brought into Court 

Crutchheld upon the common Rule, where an Exccutor or Adminiftrator is Plaintiff; 

v. Scot. for that, although the Plaintiff cannot be thereby made lable to pay Cofts, 
he ought to be prevented from obtaining Colts, fabſequent to the Time of 
bringing in the Money 


12. The common Rule for bringing Money into Court, may be had in 
Pg ne ach 1 mmm: have been made. 


3. If a Sum of Money be given, as a Pcnalty, by a Statute to any 
Peri who will fue for the fame, an Offender 2gainft the Statute is liable 
to pay the Money to the Perſon who docs for for : But no Tender could 


have 
2 


into Court upon the cominon Rule. 27 


have been made in this Caſe 3 becauſe a Tender can never be made after an 
Action is commenced, and it could not be known, until the Action was 
commenced, that the Offender would bave bern liable to pay the Money 
to the Perſon who has brought the Aftion. 

14. But the Court will, after an Action is commenced for a Sym of Sw. 12177. 
Money, given as a Penaley by a Stare, give Leave to bring Money inta Webb aut 
Court upon the common Rule. — 


_ 


(P) Of tendering and bzinging Money into 
Court upon the common Rule in particular 
Actions. 


\. Io 3s Attn of Afungh./ 


\ 
1. II is in the general true, that Money cannot be brought into Court 

Ir of Gngih - Beconle the De- 
mages, which may be recovered in ſuch Action, are for the moſt Part 
uncertain. 

2. In an Action of Aſumpf againſt a Maſter of a Shi 
ſuſtained by his not delivering ſome Jars of Oil ſafe, and in as 
tion as he received them, a Motion was made for Leave to br 
into Court upon the common Rule, at the Rate of Sixpence per Jar. 
Rule was made. And by Lord Mansfield Chief Juſtice Wberever in an 
Action of Aſumpftt, the Da are as in the preſent Caſe uncertain, the 
Court never gives Leave to bring Money into Court upon the common 
Rule. 

3. It is laid down in one Caſe, that Money may be brought into Court 7 Mod. 141. 
upon the common Rule in an Action of nn upon a Count for a Bos. | 
Mutuatus. Hil. 1 Aux. 


4. But in a latter Caſe, where an Action was brought upon a Bill penal, 2 Barn. 228. 
and a Count was added for a Mutuaizs, it was holden, that Money . 


not be brought into Court upon the common Rule upon this Count. A 

5. It was formerly holden, that no Tender could be made in an Action 14. Raym. 
of Aſſumpfit upon a Count for a M merait, by Reaſon of the Uncer- 255- Gyles 
tainty of the Damages which may on ſuch Count be recovered. . Hats. 

6, A Motion being made, for Leave to 
the common Rule, in an Action of 4 wherein there was one Count Smith v. 
upon an Indebitatus Aſſumpfit, and vpon a Juan merxi?, the Court Johan. 

gave Leave to do it as to the former Count, but not as to the latter. And 
by the Court Who can tell what a Man deſerves till it be tried? 

7. But it has been fince holden, chat a Tender may be made in an Action Str. 576. 
of Aſſumpfit upon a Count for a Q merait ; and it follows of Courſe, Jobnion v. 
that Money may now be brought into Court in an Action of Aſumrfirt upon Lancaker. 
a Count for a Quantum meruit. | 

8. A Tender may be made in all Cafes in an Action of Aſumtſit upon a Salk- 23. 


Count for an Indebitatus Aſumꝑſit; becauſe the Damages which 1 Hare” Culſe, 
covered on ſuch Count are always certain. p 8. . 


bring Morey into Court upon 12 Mod. x87. 


2. Is 
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(0) In what Caſes a Tender may in the ge⸗ 
neral be made, oꝛ Money may be bꝛought into 
Court upon the common Rule. 


ITHERTO Tender and Money into Court upon the 
common Rule have had a diſtinct Confideration : But it may be 
2s well to treat of them, under this and the following Head, jointly : Be- 
cauſe the greater Part of the Matter, which falls properly under theſe two 
Heads, is fo blended in the Books, hed — ” hk fre Diliculty 
and much Repetition, be z and perhaps the Separation would not 
in the leaſt tend to the Illuſtration of either Su 

2. Ir is in general true, that whenever one Perſon has a Right to a 
certain Debt or Duty from another, a Tender may be made. 

2- This might be illuſt:ated by an Infinity of Caſes : But the Reaſon of 
the Thing; namely, that it ſhould not be in the Power of one Man to 


vex another, by fuing for a certain Debt or Duty which the other has of- 


fered to ſatisfy, — fo ſtrongly, as to make it unneceſſary to adduce 


any. 
It will moreover in treating of Tender in particular Actions appear, 
Inftance where a Tender cannot be made, it is owing 


that in almoſt 
to the Uncertainty of the Debt or Duty, that it cannot in ſuch Inſtance be 

made. 
g. But although a Tender may be made in every Caſe wherein the Debt 
or Duty is certain, it is not neceſſary to make one in every ſuch Caſe. _. 
Bro. Tend. 6. If che Obligation precede the Duty, as where a Bond is with Condition 
pl. 22. to pay 2 Sum of Money, or an Annuity, neither of which was before due, 
GED a Tender muſt to fave the Penalty of the Bond be made: But if the 
1: Mod. 414. Duty precede the Obligation, as where a Bond is with Condition to pay 2 
, which was before due, no Tender is neceſſary; for it is ſuffi- 


— che Party be ready to pay this when it is demanded upon the 
Land. 


Leon. 17. 7. So if an Executor enter into a Bond, with Condition to 
Fringe e Will, be is not thereby bound to tender a Legacy given by the 
\ Mad. 414. the Legacy remains as it was before payable upon Requeſt. 


riorm 2 


Will: But 


8. In almoſt every Action, wherein a Tender might before it was com- 
Rr upon the 
common Rule. 


6 Mod. 29. 9. It was formerly holder, that Money could not be brought into Court 
— upon the common Rule, in an Action wherein an Executor or Ad mini- 
> Bn” og: ſtrator was Plaintiff; becauſe neither of theſe is liable to Coſts. 


1 Barn. 197. 10. Afterwards the Practice was, in an Action by an Executor 
Bryan w. or Adminiftrator, to make a Rule upon the Plaintiff, to ſhew Cauſe why 
be ſhould not accept the Debt and Coſts. 
Str. 759. 11. But it has ſince been holder, that Money may be brought into Court 
Crutchfield upon the common Rule, where an Executor or Adminiftrator is Plaintiff; 
v. Set. for that, although the Flaintiff cannot be thereby made liable to pay Coſta, 
he ought to be prevented from obtaining Coſts, ſubſequent to the Time of 
tirgicg in the Money 


12. The common Rule for bringing Money into Court, may be had in 
ſome Cafes where no Tender could have been made. 


13. If a Sum of Money be given, as a Penalty, by a Statute to any 
Perſon who will ſue for the ſame, an Offender againft the Statute is liable 


to pay the Money to the Perſon who does fue for it: But no Tender could 
have 


into Court upon the common Rule. 27 


have been made in this Caſe ; becauſe a Tender can never be made after an 
Action is commenced, and it could not be known, until the Action was 
commenced, that the Offender would have been liable to pay the Money 
to the Perſon who has the Action. 


14. But the Court will, after an Action is commenced for a Sym of Si. 1217. 


Money, given as a Penaley by a Statute, give Leave to bring Maney into was 
Court 2. Poaker. 


upon the common Rule. 


„ 


— 
_C hg — 


(e) Of tendering and beinging Money into 
Court upon the common Rule in particular 


1. In an Action of Aſjumpft. 


1. JI is in the general true, that Money cannot be brought into 
Ire Rake in an AB of tf " 
mages, which may be recovered in ſuch Action, are 
2. In an Action of Aſſumpfi againſt a Maſter of a 
ſuſtained by his not delivering ſome Jars of Oil 
tion as he received —2 otion was made 
into Court upon the common Rule, at the Rate 
Rule was made. And by Lord Mansfield Chief Juſtice Wherever in an 
Action of Amp, the Da uncertain, the 
Court never gives Leave to bring Money into Court upon the common 
Rule. | | 
3. It is laid down in one Caſe, that Money may be brought into Court 7 Mod. 141. 
upon the common Rule in an Action of t upon a Count for 
Autuatus. 
4. But in a latter Caſe, where an Action was brought upon a 


and a Count was added for a Mutuatzs, it was holden, that Money 
not be brought into Court upon the common Rule upon this Count. 


5. It was formerly holden, that no Tender could be made in an Action LA. Raym. 
of Aſſumpfit upon a Count for a Quantum meruit, by Reaſon of the Uncer- 255- Gyies 
tainty of the Damages which may on ſuch Count be recovered. v. Hans, 


6. A Motion being made, for Leave to bring Money into Court upon 1: Med 257. 
the common Rule, in an Action of Aſumpft wherein there was one Count Sn . 
upon an Indebitatus Aſſumpfit, and vpon a Puantum merxi!, the Court Jobalon. 
gave Leave to do it as to the former , but not as to the latter. And 
by the Court—Who can tell what a Man deſerves till it be tried ? 

7. But it has been fince holden, that a Tender may be made in an Action Str. 5756. 
of Aſſumpfit upon a Count for a Quantum merait ; and it follows of Courſe, Jobnion g. 
that Money may now be brought into Court in an Action of Amit upon 
a Count for a Quantum meruit. | 

8. A Tender may be made in all Cafes in an Action of Aſſumrfit upon a SK 23. 


Count for an Indebitatus Aſſumpfit ; becauſe the Damages which may be re- _ Cle. 
covered on ſuch Count are always certain. 6 * 4 


LO 2. In 
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28 (P) Tender and banging Sorry 


2. In an Action mpon the Cafe. 


. Money cannot be into Court pn the common Rule in 22 
Action upon the Cale ; becauſe the Damages which may be recovered in this 
Action are uncertain. 
Str. 787. 10. It has been holden, that Money cannot be into Court upon 
White . the common Rule, in Action upon the Cafe for immuderarcly driving a 
Woodhouſe. nired Chaiſe. 


Str. 906, 11. In an Action upon the Cale for Dilpadatnns, tue Court reſuſed to 
Squire v. let Money be brought in upon the common Rull. 
Archer, 12. By the 11 C. 2.c. 19. par. 20. a Tender m be made, before the 


Corpmencement of an Action upon the Caſc, for avy une ful Af done by 
a Perſon who has diſtrained for Rent juſtly dur. 

13. By the 17 G. 2. c. 38. par. 10. a Tender may be made, before the 
Commencement of an Action upon the Cafe, for avg Lu gularity in diſtrain- 
ing for Money juſtly due for the Relief of the Pow. 


3. In an Action of Covenant. 


1 Ventr, 356. 14. It is in the general true, that Money cannot be araugkt iato Court 
Anon, upon the common Rule in an Action of Co ; rauf this Action 
1 Show. 130. does in the general ſound in D 


amages. 
- 11 Mod, 250, 15. In an Action of Covenant for not doing Repairs it was holden, that 


Anon. Money could not be brought into Court upon the cummen Rulc, the De- 
Salk. 596, mand being in ſuch Caſe uncertain. 
| 16. But wherever the Damages fuſtamed by the Breach of Covenant 
aſſigned are certain, Money may be brought into Cour nnn the common 
Rule. 
Salk. 596. 17. If the Breach aſſigned in Action of Covenant be Non-payment of 
Anon. Rent, Money may be brought into Court upon the cum Rule : The 
Demand being in ſuch Caſe certain. | 
2 Barn, 229. 18. In an Action of Covenant the Breach afiigued was the not having 
Walnough v. dreſſed Corn well, and the Damages were alledgrd ww be cleven Pounds. 
Houghton. Upon a Motion to bring this Sum into Coun pn the common Rule, 
the Counſel for the Plaintiff conſented thertio; and afmmied, that the 
Demand was in this Caſe as certain, as # the Adu has been for the 
Non-payment of Rent. 
MS. Rep. 19. In an Action of Covenant upon a Charter-panty ane Breach aſſigned 
Hallet v. The was, the Non-payment of Money dur for Fig; anorher was, the 
Eaſt-IndiaCo. Non-payment of Money due for Demorage. A Rule was made for 
<, ra 3. bringing Money into Court upon the common Rur, 2s ts theſe two 
2 Bur. 1120, Breaches. And by Lord Mansfield Chief Juftice—The Ennble Diſtinction 
. 6. in ſuch Caſe is, that, if the Sum of Money, which ought w be recovered, 
may be aſcertained by Computation, Leave ought ww bs given to bring 
Money into Court: But where the Sum of Money cm be afcertained 
by Computation, but does in ſome Meafure depend wpor the Judgment of 
a Jury, it is reaſonable that the Plaintiff ould br az Liberty ro have 
ſuch Judgment, without being liable to Coſts, in Cat = Eould be againſt 


him. 


4. In 
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"into Court apon the common Vile, e) 


4 * 


- 


4- In an AQtion of Debt. | 


20. It is in che general true, that Maney came be trough iato Court 

the common Rule in an Action of 

21. 1 —— — Court will Mod. 6 
not permit Money es be brought inco Court pos the en Rel. - 2 g 


7 4 


22. A Motion being made, for Leave w bring Mocey into Court upon 7 Mad. 141 
the common” Rule in an Afton of Debt upos Articles, it was refuled. tom. 
And by Heli Chief Juſtice—I never knew this allowed to be done in 
ſuch Caſe. | 
23. A Defendant had obtained the common Rule for” bringing Money © fam. 255. 
into Court, in an Action of Debt for the Penalty of a Charner-party : _ 
But it was afterwards diſcharged, as being contrary w the Courſe of the 
Court. 


24. In an Action of Debt for Goods fold, the Court refuſed to let Sir. 2 
Money be brought into Court upon the common Rule. 


25. But in ſome Action of Debt, Money may de brought into Court 
upon the common Rule. 


26. It is uſual to allow Money - vpon the com- — 


2 


Leagruzge 
; emglinane. 


mon Rule; in an AQtion of Debt for Rear. 


rom 556. 
27. In an Action of — was anly one. Couns, for a 55-157: 
Penalty of five Pounds given by a Statute, the Court gave Leave ts bring — 2 

the five Pounds into Court upon the common Rule. 

28. In a very late Caſe, th hoe of Drs Conf ar 
twenty Pounds, on Account of the Defcadanc's bad four Partidges E. 31 G. z. 
in his Cuſtody ; and another Count for other twenty on Act — 
of his eee ay A Motion being made to 
Pon CMP ounds into Court upon the common Rule, Leave was given 

to 


29. Money could, even before the Statute, have been brought into 7 Med. 41. 
that 


Court upon the common Rule, in an Action of Debr upon a 
Payment of a leſſer Sum ; nay, it is ſaid by Halt Chief Juſtice, 


Inſtance of giving Leave to bring Money into Court, was in an Aion of , 
Debt upon a Bond for the Payment of a leſſer Sum. 


30. But the Court never gives Leave to bring Money into Court upon 1 Mad 558. 
the common Rule, in an Action of Debt upon a Bond of Indemaity, or Cake =. 
a Bond for the Performance of a collateral Agreement. Heedkoer 


31. Heretofore the Defendant, in an Action of Debt vpon 


hdeby ended, "T 
* tion e — + kf 
* bring into Court all the Money and — and 
* the ſaid Monty ſhall be taken to be a full Satisfaction of the faid 


« and the Court ſhall give Judgment to diſcharge every ſuch Defendant 
* of the ſame.“ 


— 


Vor. V. Ne I 
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(P) Tender and beinging ame 


33. It has been holden, that if an Action of Debt upon a Bond for the 


42. Wright, Payment of a leſſer Sum be brought by an Executor or Adminiftrator, the 


Seen. Cute is within this Statgte.x the Wardathercof being general. 


2 Bars. 231, As Action of Debt upon 2. Bond. to a Sheriff, conditioned fur the 
2 * Nba 1 iliff, and iter alia for paying Money collected for 
che Sheriff's Uſe, g Statute : Becauſe the Band is not for the 
77 men e 4 1203 03630 | 3 FASO 1 $02 
12 Mod. 598. 35- Fos che ame Reaſon, if an Action of Debt be brought upon 
Coke v. 2 Bond of Indemnity, or upon a Bond for the Performance of a cullateral 
Heather, Agreement, Mpoey. cannot under the Statute be-brooght into Court. 


\ 


Actions might be ſtayed.; Ne Role was made. 
Defendant is not intitled, under the Act of the fourth of Azze, to have the 

Proceedings ſtayed, vnlrks the whole Money be brought into Court; for it 
never could be intended, that the Obligee Gould be pat to the Trouble of 
bringing an Action every Year. : : 


cr] banging into Court the. five Pounds with Coſts, che Proceedings in the 


Ser. 597- 38. But it hes in two ſubſequerit Caſes been holden by che fame 
— that, as the allowing of” the Atrear of Money due upon a Bond to 
— * Inſtalments to be brought into Court can only be done 
5. Conſtruction of the Statute, the Plaintiff, who ought not 
London, _ deprived of any legal Advantage, may fign Judgment in t 
Mich. 11G.2. the Bond, with a Stay of Execution until there is a Failure in ſome 
Payment. A e | | | a 
2 Bam. Sappl. on The Court of Common Pleas did in a ſtill later Caſe give Leave, 
2 2.8 to bring the Arrcar of the Money due upon a Bond to pay by 
27 "of into Court, and it does not appear, from the Report of the Caſe, 
Leave was given for the Plaimtiff to ſign Judgment in the Action 
the Bond, as a Security for any future Payment. 


5. In an Action of Ejedment. 


40. As the only Queſtion which can ariſe in an Action of Ejeftment is, 
Whether the Plaintiff has a Right to the Poſſeſſion of the Premiſſes thereby 
demanded ? Money cannot be brought into Court upon the common Rul- 
in this Action. . | | 


* 


41. But a Rule may in ſome Caſes be had, that, upon bringing a Sum 


of Money into Court, the Proceedings in an Action of Ejectment ſhall be 
Comb. 299. 42. If an Action of Ejectment be brought, upon the Forſeiture of 2 
K 597- Leaſe for Non- pay ment of Rent, the Leſſet, if he will make Oath that his 
Leaſe is not expired, may have a Rule that, upon bringing into Court the 
Rent which is in Arrear, the Proceedings ſhall be ſtayed. | 


43- By 
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4 By the 5 Geo. 2 c. 20. per. 1. it is enacted, That where any 
Aton of Eectment ſhall be brooght, by any Mortgagee or Mortgagees, 
= his, ber or their Heirs, Executots, Adminiftrators'or Afﬀigns, for the Re- 
= covery of the Poſſeſſion of any mortgaged Lands, Tenements or Here- 
< dicaments, and no Suit ſhall" depending in any Court of Equity 
= in that Part of Great Britain” "6d Enyland, for the forecluſing or re- 
=< dcceming of pop aig) + = Lands, Tenements or Hereditaments ; ff 
= the Perſon or Perſons, having Rigbt to redeem ſuch morrgaged Lands, 
Tenements or Heredita ments, and who ſhall become Defendant ot De- 
* fendances in ſuch Aciom, ſhall bring into Court all the principal Monies, 
= 2nd Incereft and Coſts, ſuch Money for Principal, Inteteſt and Coſts, to 
= be afcertained by the Coutt where ſuch Action ſhall be depending, ot 
dy the proper to be by fuch Court appbinted for that Purpoſe, 
brought into Court ſhall be taken to be a full Satisfaftion 
Mortgage, 2nd the Court ſhall diſcharge evety ſuch Mortgagor or 
44- Burt by per. 3. it is ided, ©** That this not to any 
= Cafe, he Þerfon or Perſons, againſt whom the Redemption ſhall 
=® be prayed, ſhall by Wiang under his, her or their Hands, or the 
* Flnds of his, her or their Attorney, Agent or Solicitor, to be delivered, 
« before the Money ſhall be brought into ſuch Court of Law, to the 
= Azroency or Solicitor for the other Side, inſiſt that the Party pray 
< 2 Redemption has not a Right to redeem, or Bhat the Prem 
= ze with other principal 'Sutns, thati . 


at appeat on the 


= Face of the Mortgage, or thill be admitted dh the other Side; not 


= to any Caſe, where the Right of Redemptiog io the mortgaged Latids 


* and Premiſſes in Oveſtion Mall be conrroverced by different Defendants.” * 


6. In an Aion againlt a Juſtice of che 
ſornething done in the Execution of his Office... 1 


45- By the 24 Geo. 2. c. 44. par. 2. it is enafted, «© That it ſhall be lawful 
for any Jeftice of the Peace, within one Calendar Month after bei 
® ferved with a Notice, that ſome Writ is intended to be ſued out againft 
* kim, or that a Copy of ſome Proceſs is intended to be ſerved upon him, 
< for ſomething done in the Execution of his Office, to tender Amends 
* ts the Party complaining, ot to his or her Attorney ; and in Cafe the 


4 ; 1 : : ou . | * 


W555 as 2s et "142 Ys : 
Peace on the Account of 


fe be not accepted, to plead ſuch Tender in Bar to any Action to be 
druught on fuch Writ or Proceſs, together with the Plea of Not guilty, 


< 2nd any other Plea with the Leave of the Court; and if 


upon Iſſue 


< joined the Jury hall find the Amends fo tendered ſufficient, then they 


< ſhall give a Verdict for the Defendant ; and in ſuch Caſe, or in Caſe the 
< Plainti# hall become nonfuit of diſcontinue his Action, or in Cafe 
ſhall be given for ſuch Defendant upon a Demurrer, fuck 


- 46. By the fame Statute, per. 4. it is enacted, That if the Juſtice ſhall 
neglect to tender any Amends, or | ſhall have tendered inſufficieat 
ton is brought, it ſhall be lawful for him, with 

Leave of the Court, at any Time before Iſſue joined, to pay into Court 
Money as he ſhall fee fit; whereupon ſuch Proceedings, Orders 


ker! 


the Defendant is allowed to pay Money into Court.“ 
47- It is necrſſary. that the Party, who pleads a Tender upon this 
bring the Money into Court : But as the other Party, who 
= ; has 


f 


Judgments ſhall be had, made and given, as in other Actions 


% . 
— a 


32 e) Tender and beinging Boney 


bas once refuſed to accept the Amends which has been tendered, would for 
Want of this have no Satisfaction for the Injury received, the Court of 
King's Bench have taken the following Method of preventing this 
MS. Rep. 48. 88 upon receiving Notice that an Action would 
Lawrence v. be commenced againſt him, had rendered ten Guineas. This was not ac- 
5 cepted; and the injured Party, without having made any Demand of the 


* 


241 Money after the Refuſal to accept thereof. brought an Action. The Plain- 


tiff being afterwards defirous of accepting the Money which had bern 
tendered, the Court of King's Bench made a Rule, for the Defendant to 
ſhew Cauſe, why upon the Flaintiff*s diſcontinuing the Action, and pay- 
ing the Defendant his Cofts ſubſequent to the Tender, the Defendant 
ſhould not pay thegten Guineas to the Plaintiff. And by Lord Ang, 
Chief Juſtice—It muſt have been the Intention of rhe Legiſlatore, har 
Amends to the Party injured ſhould be made as well as tendered. - Cauſe 
was afterwards ſhe wn againſt the Rule: But it was made ablolure. 


7. In an Action of Replevin. 


49. Ir is in the general true, that Money cannot be brought into Court 
upon the common Rule in an Action of Replevin. 
Salk. 597. 50. But if the Defendant in an Action of Replevin avow for Rent in 
7 Mod. 141. Arrear, the Plaintiff may bring Money into Court upon the common 
' Rule. 
Latw. 1594 51. In an Action of Replevin, the Defendant avowed” the taking of the 
Alles v. Cattle Damage-feaſant. The Plaintiff in bis Replication difclaimed 
SS Title, and pleaded ; that his Cattle entered into the Defendant's Ground 
pp age againſt his Will and did Damage ; and that after impounding them, 
5 Rep. 76. but before the Action was brought, he tendered ſufficient Amends. 
Upon a Demurrer Judgment was given for the Defendant. And by 
the Court—The Statute of the 21 Fa. 1. extends only to Actions of Trei- 
paſs Quare clauſum fregit, and not to Actions of Replevin, which remain 
as they were at the Common Law. Conſequently the Tender in- this 
Caſe was not good, becauſe it was not made before the Cattle were 
| impounded. | | 
MS. Rep. 52. Upon a Motion, for Leave to bring Money into Court upon the 
Newſom v. common Rule in an Action of Replevin, it appeared, that after the im- 
* G. x. pounding of the Cattle, which had been diſtrained Damage-feaſant, bur 
before the Action was brought, more Money had been tendered by 
in C. 3. 
the Plaintiff, than the Damage by the Admiſſion of the Defendant did 
amount to; and the Queſtion was, whether this Caſe be within the 21 Fe. 1. 
c. 16. It was holden that it is not. And by the Court—As the Leave 
to bring Money into Court, is by that Statute only given in an Action 
of Treſpaſs Quare Clauſum fregit, it cannot be extended to any other 
Action. | 
8 Rep. 147. 53. After the Right of diſtraining Cattle, as Damage-feaſant, has been 
tried in an Action of Replevin, the Plaintiff, notwithſtandi 
Judgment for the Defendant, may tender the Damages ; and F 
are not thereupon delivered, he may maintain an Action of Detinut for 
them. 


8. In 


there be 
if the Cattle 


Mn Ik: 2 1 4 Attn of Th. ee 
bye: Tender cannos be made, a the cone Law, e . 


pl. 214. 
ce{pals. £} nt 1 1 U 
85. By By he 21 J 1-4. 16 "UK bs ended, Abet in el 
« of Treſpaſs Qzare clan - 'whetcin the Defendant or Defendants 
< fhall dictum Take ww the Land, jo which — —ͤ—ę— to 
2 and the 2 ligznce or 
—— ſhall be admitted to plead a Di 
. Ar too, here ' 1. 
56. In an Action of Treſpaſs for breaking the Plaimiiff s Cloſe, and mow- 4 37. 
ing his Bulk, the Defendaac after diſclaimiog Title s that he had a (Ie. 
io de Plaintiff's ; and that in mowing his own Baulk he had | 


T 


traverſable. | 

57- is an Aion of Trelpebs for taking Gooda, the Defendant pleaded a 5. 5 549. 
Tender. Upon a Demurrer it was hoden, hay this Cole-clo cormidieebe yp, ol 
Statute of be 21 Fe. 1. d 16. | 

By the 11 C. 2. c. 19. gur. 20, # Tender may be made, Before an 

A 42372 * —_ wy calawful n crore cammg 
hes drained fot Rent jultiy dues t 
% the 27 C. 4. 4 86. P. 20 2 Tender 3 3 
42 of Teige is broughs, RECs Clay 
ar Gue for the Relicf of the Poor. 


129” <3; --9: In an Aion of Wen * 10 60 
In Abs of Trover for Money, che Money may be brought into $14: 


the common Role. | | 
of Trover be brought for Goods, the Coutt will 12 Mod. 397: 

the Goods in Money to brought into Court upon 
. . For if this were ſuffered to be done, it would be 


of the Defendant, to ſet a Value upon the Goods of the 


, 62. Nar can the Goods thembcdves, for which an Attica of Trover has te. 142. 
P Anon. 
not give Leave to bring a Laced Head, for which Str. 822. 
been commenced, into Court upon the common b. Peg. 
rover for Piftures, the Court refuſed to let them Str. 1191. 
upon the common Rule. And by the Court— Olurant g. 
Pictures, but to recover Damages to the 
may not now be in ſo good a Condition, as 


the Converſion of which an Action of 
* Court upon the common 3 
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Burg. 


1 Barn. 220. 
Cooke . 


Holgate. 


Sayer Bo. 
Catling Vs 
Bowlng 


F) Tender and bꝛinging Monty, be. 


the Deſendant, if the Action be in the Court of Common Pleas, may in 


ſome Cafcs have a Rule, that upon briogiog the Goods into Court the Pro- 
ſhall be ſtayed. 


» Bon. 229- 66. A Rule was granted by the Court of Common Pleas for the Plaintiff 


to ſhew Cauſe, why vpon bringing into Court four new-wrought Dimoth 


Bed-Currains, and other Goods ſpecified in the Declaration, the Pro. 


credings ſhould not be ſtayed: But it appeating upon ſhewing Cauſe, 
thar che Currains had been cut, altered and ſcoured, and thereby leflened 
in their Value, the Rule was diſcharged. - And by the Court—The making 
of a Rule of this Sort abſolute is diſcretionary ; 'and in this Caſe it is not 
reasonable, to oblige the Plaintiff to take his Goods again. 
5657.5 If the Goods for the Converſion of which an Action of Thover is 
are heavy or bulky, the Court of Common Pleas will not make a 
Role for them into Court: But will make à Rule upon the 
Phintif, to ſhew Cauſe why be ſhould not conſent to accept the Goods. 

68. It is not the Practice of the Court of King's Bench to make a Rule, 
that upon bringing into Court the Goods, for the Converſion of which an 
Aﬀion'of Trover is brought, the Proceedings ſhall be ſtayed. 1 

69. This Court did indeed, in one Caſe a few Tears ago, make a Rule 
for the Plaintiff to ſhew Cauſe, why the Proceedings ſhould nor, upon bring- 
ing the Thing charged to have been converted into Court, be ſtayed; 

70. The Book called Memoirs of a Woman of Pleaſure having been lent 
by « a Bock f, ler for the Peruſal of ſome young Ladies at a Boarding-School, 
the Miftre& of the School took it from them, and ſent it to the Bookſeller, 
with a Requeſt that it might not be lent to her Scholars again. The 
Book being afterwards found in the Poſſeſſion of one of the young Ladies, 
the Miſtrets took it from her and kept it. An Action of Trover bei 
tkerewpon brought, the Court of King's Bench made a Rule for the Plaintiff 
to ſhew Cauſe why, upon bringing the Book into Court, the Proceedings 
ſhould not be ſtayed. 


71. But in another Caſe i in the ſame Court, wherein > Motion was enade: 


the Authority of the laſt Caſe, that the Proceedings in an Action of 
Diamond Ring, for the Converſion of which it had been commenced, no 


Rule was made. And by Wright Juſtice, (Lee Chief Juſtice being abſent). 


It has been faid, that in the Caſe of Catling v. Bowling, in this Court, a 
Rule was made to ſhew Cauſe why, upon brin ging a Book into Court, 
the Proceeding in an Action of Trover ſhould not be ſtayed : But the Rule 


to ſhew Cauſe in that Caſe, which was made upon the particular Circum- 
ſtances of the Caſe, was contrary to the Courſe of the Court, and we never 


heard any more of that Rule. 
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NDER the Word Tere included every holding of an 


Eſtatr. 
Bat the of this Word, which in very extenſive; 
is er | 


Tb i ſometimes done by a Word which denotes the Duration of the 
Eſtae holden : As if a Man bold to hi and bis. Heirs, it i called 


Tenure in Fee-fimple. 
At other Times the Word Tezare is coupled with a Word pointing = 
be by 


the Inftrument by which the Eftate is holden: As if the 
At other Times the Woid Texare is coupled with a Word which ſhews 


Copy of Court-Roll, it is called Tenure by Copy of Court-Roll. 


the Service by which the Eftate is holden; As ita Man hold by Knight's | 


Scrvice, it is called Tenure by Knight's Service. 

That Kind of Tenure, which takes its Denomination from the Duration 
of th: Eitate bolden, has been treated of under the Title Efate in Fes gimple, 
— ——-„V þ as 


reer 


This ſhall be Cone under the following Heads : 


3 Of Tenure by Service, in the general. 

(B) By what Service an Efate may be holden. 

(C) How as Service, by which an Eſfate is holven, may be 
extinguiſhed. _ 


(D) Of whom an Eftate map be holden, and in what Caſes 
| an Alteration may be made in the Service, by which it is 


bofdcn. 2 
E) Of Tenure io Capite. | 
F) Of Tenure in Frank-Almoign. | 
_ (65) Of Tenure by Divine Service. __ PA 
(ti) Of Tenure by Knight's Service. | 
(1) Df Tenure by Eſcuage. 
Y) Df Tenure by Enn Serjeantry. 
(L) Of Tenure by Petit Serjeantry. 
(N Ot Tenure by Comage. MF leh 
(O) Of Tenure in Burgage. | 
) Of Tenure in Aaillatnage. 
Ork Tenure in Socage. 


.by Copy, of Court-Roll has been treated of under the Title 
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| * agg Eſtate, which is in the 


(A) Of Tenure by Service in the general. 


. VER Y corpareal Eſtate hin Teaure hy Service ; nay every ſuck 


2 HH gan. 


— by Service: For by the Law of Exgland no Eſtate can be allodial 

in the Senſe of this Word ; but muſt be holden of ſome Perſon. 

a Mull u. 2 — Fee-fimple are indeed frequently called, in Domeſday Book, 
Lau: But this, which is an inaccurate Expreſſion, does only mean, 
mac ck Tenancy have as large an Eftate as Subjects can have. 

2 Ink... 47,55, 3. It is in the troe, that an incorporeal Eftate holden of a Subjeck, 

142, 144 dee act ko in Tenure; for Tenure cannot be without ſome Service ; and 

ul . 4 > 1D evesp Service, except that which is duc by Tenure in Frank-A 

27” >” Diffirefs is incident 2 But as there is nor in an incorporeal Eftate any Thing, 
upas which the Lord ww whom the Service is due can enter and diſtrain, 
uwCaſc it be not performed, nn 
21 ; 

3 5 . * A Bair does not le in Tenure; becauſe the Grantor has no Remedy 

Jown? Cale. by Diſtreſs, for a Service reſerved in the Grant of the Fair. 

Bm. Tank. 5 An Advowſon to a Manor does not lie in Tenure : For as 

a. 34 ſack Advewſon is appendant to the whote Manor, the Grantor cannot 

a ink 142. cnet, and make Diſtreſs, vpon any one Part of the Manor for the Service 

8 eier ved. 

e en, 4 Hut an incorporeal Eftate holden immediately of the Crown does lie 

bnd N. in Tenure ; for the King has by bis Prerogative a Power of diftraining, in 


1 il. 4” any Part of his Tenant's Land, for the Services teſerved in the Grant of 


the incorporeal Eftate. 
7. And in ſome Caſes an incorporeal Eftate does, although it be holden 


Sra. Tend. I ſeems to be he bener Opinion, that an Ages in Groſs lies 


5 — enure; becauſe the Grantor may diſtram upon the Glebe, if any Beaſt 
2 Ink. 244 Patton be there, far the Service reſerved in the Grant of the 
2 Ben f- 10. A Reverfioa and a Remainder are both incorporeal Eſlates; yet 
Capz!z Cas bauk be im Tenure: For the Grantor has no Remedy for the 


. Service orferved, the Continuance of the Eftate, he may, 
— 2 ſoon 2s this is determined, diſtrain for the Service, and, if it be a pe- 
2 cumary one, for the Arrear thereof. 

2 * 


(B) By what Service an Eſtate may be Holden, 


1 Init. naz. . F » Vide edich hy be dn and athd> wad tes - 

Bro. Tent. table to the Feoffor, had at the Common Law been in a 
* r | 

Bro, Ten 2- And although no Profit, the Thing reſcrved, would have ac- 

gn oy CNT CY yet if from — Benefit would 

r ariſen to the Publick, the Thing reſerved would have 3 

ce, 


a Subject, muſt actually be in 


3 - * 


Tenure. (B) 39 
— — — CCC CEO CC — 
Service; for whatever is beneficial to the Pablick, is in fome Degree pro- 
fitable to every Perſon. 2 

: Bur the Reſereatingia 3 Fealfwent Jai boupa? 2. Thing bnochciel In a. 
anly > x Siler? this would not have been 2 Service? n N. 109. 
Profit would have accrucd therefrom to the INH ? 

4. The Reſervation of a Thing, which lay in Prender, would not at the 
common Law have been a good Service. =P 28 

g. If one Man had infeoffed another of Land, reſerving to himſelf Com- ! Tot. 142. 
mon for four Beaſts in the Land, this would cot have been 2 good Service: _, 
Becauſe the Feoffor could not have had the Thing reſerved but by his own N 
Act; and that which a Man does for himſcif cannot with Propriety be 
called a Scrvice. * 8 2 "3. 0 \ 

6. No Right to a Service could, even at the common Law, have been 
acquired after an Eftate had been granted: For nothing could be due as a 


of ir. we! 1 
F. If a Man had holden an Acre of Land of 7-8. 
Manor of A. and J. S. ho was alſo ſeiſed of the 
with che Tenant, that inſtead of doing Suit of 
he ſhould do it at his Manor of B. J. S. would not 
a Right to Suit of Court at his Manor of B. for this 
indirect Way of reſerving a new Scrvice as to his Manor of B. 


% lawful co every Freeman, to 
< nements, or Part of them, fo 
or Tenements, or Part of them, of 
* Services and Cuſtoms as his Feoffor 

10. But by the x C2 Pb. & M. c. 8. par. 54 
it prevented the reſerving ſuch new Services, as 
Creation of Tenure in Frank-Almoiga or 


repealed. | 

11. As the Statute of Quia emptores terrarium was made for the 
of Chief Lords, the King may diſpenſe with it, 
reſerve any new Service. No other Lord can do this, by 
King's Intereſt as Lord Paramount: But the King 
Lords may together diſpenſe with this Statute, and grant ſuch a Licence 
the Tenant paravail. | 


Vor. V. 9 (C) Þow 
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Perk. 1. 71. 


Perk. ſ. 71. 


Bro. Suit 


pl. 1. 
Bro. Ten. 


104. 


k. J. 71. 


Bro. Ten. 
pl. 104. 


Perk. £ 71. 


Perk. ſ. 71. 


2 Rep. 52. 


Bro. Ten. 
pl. 9. 
CP 5. 


Roll. Abr. 


$14. 


Bro. Avowr. 


RE as 


Perk. ſ. By. 


(C) How a Service. by which an Eſtate is 
holden, may be extinguiſhed. 


VERT Lan may extinguiſh Pan ar whe: Whole of a Service 
by whick Land i haiden, extheriby a Releaſe in Fact or a Releaſe 
2. Ther is 2 material Difference 2s ts tte mikafing of 2 Service, be- 
ewat 2 Neri in Faft, and a Relente in Lan. 
2. Hr Acns of Land ar bolten by ane Service, and the Lord by 
Derd relcate old his Right wet Scraice 2s ts ane Rene, his i® an Extin- 
of the Serwirr as m both Aores. 
4. But # two A of Land r hald by am: Service, and one of them 
be purchaſed by the Lord, this, although in br 2 Releaſe in Law of the 
Service as to than Acre, does nor entinguim the whole Service; but the 
„); CAE CE SETS 


5. 3 by which cum e of Land are holden, be 
not feverablir, 2s H i be a Hori or Sum of Court, che whole is as com- 
where one Acre is purified by the Lord, as if the 

Lord had, by a Releaſe Fa, dilchargrd funk Acres of the Service. 


6. H ane of two Acres, which are hun by 2 Service that is not 
feverable, come w the Lord by Deſerm, 1 Par of the Service, becauſe 
this Arr: dos mt comet kim by lis own Af bur by Ad of Law, is 
= Bur the other Acre = fill hatt ny tis whole Service. 

5. If owe Ars ar: holden by one Service, and the Lord diffeiſe the 
Tenant of azz Acme, the whole Scrvice is fuprnded; for one 
Part fa Scr, whack in frverable, may r cxtimguiſhed by a Releaſe in 
Law, and the other Part may remain, = Serwicer can never be ſuſpended as 
to Part, .. as ww other Part of the furs Tenancy. 

8. Arthe Common Law, # the Fre of an due to the Crown by 
Gift, Purckafe or Forfemare, off the Services by wick it was bolden were 
extinguiſhed, and = might afterwards be gramet wm be holden by any 


9. But by the V E. 4. c. 5. it is enaftrdl, that every Eftate holden of a 


common Perion, winch ſhall come to the Han of che King by Reaſon 


of an Attemder of High Treafon, and be fwd granted by the King 
to avy Peron, fall, from che Time of the Grant, h holden by the ſame 
Services a H me Anamderhad bern. 

10. Ir z an the gzacral tue, that f z Lond heuume feifed in Fee of an 
Eftare halten of kinafelf, the Service by wir in was holden is extioguiſhed 
9. by the Uni of Pollefron. 

11. Bot # = Tenant mfzoff his Land of the Taxancy upon Condition, the 
Service is embky 3 for, it the Condiman be woken and the Tenant 
rr f »  bg 
inieoff a Stranger, Service = - and, the fir 
PPC be re- 
vived ; becauſe the Tenancy was, by the Intaffinent of „ 
dilcharged of the Service. 


(D) Of 
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in what Caſe an Alteration may bi 
the Service by which it is holden. 


us * ILY 


VERY Eftate which ks bs Tov by e | 
Amur Gaara; the King who i=. e 


„ Paramount to all other Lords. 

1 2. Every other Lord, of whom as ER is bolden, = from his Situation Fi. M. B. 

berween the King Ric of extras, ae Mike Lock vet, 25 o 35 
one Mine Lord * 


the Service due from the Tenant to the Meſae be c . 
the ache the Tenant has by his own N put himfeff into the Place © 

But where Lord, Meſae and Tenant ape, and the Metoaky is de ho. Tor 
— the Death of rhe r Mee . - 


. 
1 
2 Roll Abe, 


33 5 


more advantageous for the firft Mee, merges 
the ſecond Meſne ſhall bold of the Lord by the 


thereof in Fee, to be holden of the Lord ; for, 2s by this Means there would 
have been a Divifzen of the Scrvice, the Lord could nor have diffrained in 
. 25 he might have done beſore che 
ienation 
8. But a Man might at the CommonT.aw he aticncd a Part of his Te = EA. 65. 
nancy in Fee, to be holden of kamfclf : For, as the Service would fil have 
remained intire, the Lord could have diftramed in the remaimng Part for 
— EE 
* 9. In Conſequence of this Liberty, — 4 — 
eir Tenancies, that there was not caough to anſwer to reſpecte 
Lords far the Services due 10 them. 
2 Stop to this Practicr, which wzs Magn, Chect- 
Gs 3B» 


whether after an Alienation of P. 
to anſwer to the Lord for the 
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Bro. Ten. 

* 37. to Lands 

a made, t 

: Kell. A8. for, ſo long 

501. of him ; and 
| and of the Chief Lord. 

1 Inſt. 23, 13. But if a Baron, ſeiſed in Fee 

2 Iaſt 502. Feme, make a Gift in Tail, the Donee ſhall 

| the Lord of whom the Feme held ; becauſe 
the Right of the Feme. » 
2 Inſt. 505, 14. Notwithſtanding} the Statute of Quia 


the 
of 


the Chicf Lord ; for as the whole Fee is, departed with 
neither of the Donees can hold of the Donor, and conſequently both 
hold of the Chief Lord. 

2 Roll. 493+ 15. As a Man ſeiſed of two Manors might, before the Statute of ui 

| emptores terrarum, by a Feoffmert in Fee, fo he may now i 
Tail, convey a Parcel of one Manor and a Parcel of the other, 
of himſelf as one Tenancy of the fame Service; and the Service ſhall in 
ſuch Caſe be regardant to both Manors. 


— — 


9 „ 


— 


E) Of Tenure in Capite. 


1 Inſt. 108. 1. VER Y Eſtate is holden of the Perſon, of him of whom the Eftate 
Bro. Ten. is holden, or of ſome Honour or Manor of which that Perſon is 
Pl. 6. pl. 47. feiſed. | | | 
1 Inſt. 108. 2. Every Holding of the Perſon is, to ſpeak with Propricty, a Tenure 
Bro, * in Capite : But only Tenure of the King's Perſon has been by Way of Emi- 
P! #7: F. os. nence ſo called; for wherever the Holding was of the Perſon of a Subject, 
N it was called Tenure in Groſs, to diſtinguiſh it from Tenure of a Manor. 
Mad. Hiſt. 3. Tenure in Capite ſeems not to have been well underſtood, cither by 
Exch. 432, Mr. Selden or Sir Henry Spelman ; for both of them, as appears plainly from 
ou ſome Paſſages in their Works, were of Opinion, chat every Tenure iz Capite 
was a Tenure by Barony. 
Mad. Hift. 4. It is very true, that about the Time of Henry the Second moſt of the 
Exch. 432, King's Tenants in Capite were real or reputed Barons: But this was not 
433: owing to their being Tenants in Capite, but to the Largeneſs of the Scig- 
niories which they held of the King. 
1 Inſt. 109. 5. It is alſo true, that in antient Times every one, who held by Barony, 
Ang A was a Tenant in Capite ; but the Converſe of this Propoſition, that every 
pl. * 908 Tenaat in Capite was a Tenant by Barony, is not true: And upon Exami- 
2 Roll, Abr. nation it will be found, that by Tenure in Capite nothing more was meant, 
503. than a Holding of the Perſon of the King; and that, fo far from its being 
_ confined to a Tenure by Barony, a Man might have holden of the Perion 
of the King by Knight's Service, Socage or any other Tenure, as well as 
Barony. | 
8 * At the Common Law, Tenure in Capite was, in the general, fo in- 


B wag,” Sage ſeparable from a Holding of the Perſon of the King, that if Land or Tene- 


pl. 3. ment was granted by the King, to hold of his Perſon, the Grantee, although 
| no 
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no Service was reſerved, would have been Tenant in Copite ] detaufe bis 


Tenure was moſt advantzgrous for the Ei ; n ,h hg? 
5. If che King had parchafed Cant vr Nees of 3 Sj; id Had A 
afterwards granted it, to be holden of his Perſon, without reſcrying any 1 Abe. 
Service, this Grant would hape treated & Tenure n Cape. col 308. 


8. If an Honour had been forfeited to the King, and a Manor bolden 2 Jag. 64. 
thereof had come thereby to him, and the King, after being ſciſed of the — Tes. 
Manor, had enfeoffed any Perſon of it, to be holdch of i Perſon, the 775 Abr, 
Froffer would, alth ho Service was reſerved, have been Tenant i Copite. 30%. 

9. But in ſome Caſes a Grant, to hold of the Perſon of che King, did 
not, even at the Common Law, create a. Tenure is Cepite. _ | h 

10. If an Honour had been ſeiſed into the King's Hands, ad a Manor 2 If. 64. 
holden thereof had efcheared to him, as of a common Eſcheat, and the * Ter. 
King, after being ſeiſed of the Manor, had granted it to be holden of his Nah. Abe. 
Perſon, the Grantee would have held it by the ſame Service as the Manor 50. 
was before holden ; becauſe this was not a Forfeiture to the King as King. 
but an Eſcheat to him as Lord. ** 3 

11. So if Land or Tenement, holden of a Meſne Lord, had come to the 6 Rep. 6. 
King by Forfeiture for High Treaſon, and the King, after being ſeiſcd * 
thereof, had granted it to J. S. Tenendum de nobis, bæredibus et ſucceſſoribus 4.0 _—_ 
noſtris, et aliis Capitalibus Dominis feodi illus, per ſervitia inde debita et de jure 2 Roll. Abr. 
conſueta, T. S. would not have been Tenant in Capite; for by this Grant 302. 
the Tenure of the Meſne Lord, as well as that of the King as ſupreme , 


: 


Lord, would have been revived. | 
12. An End was put to many Diſtinctions concerning Tenure in Capite, 1 E. 6. c. 4. 

which prevailed at the Common Law, by 4 Statute made in the fart Year 

of Edward the Sixth, it being thereby enacted, That fuch' Honours, 

« Caſtles, Manors, Lands, Tenements or other Hereditaments, which 

„% now are or hereafter ſhall be holden of che Kiog, bis Heirs or 

„ Succeſſors, which did come to the 'King, or his Noble  Aaccliors, 

* or hereafter ſhall come to the King, bis Heirs or Succeſſors by any 

« Attainder, Conviction, Outlawry or Surrender, ſhall not from hence- 

forth be alone dee med or conſtrued, to be holden im Capie; any 

« Ambiguity, bt or Queſtion, herctafare moved to the contrary 

„ notwithſtanding. | | 

| y It is ſaid in ſome Books, that, at the Common Law, every Holding 

of the King, as of an Honour, was a Tenure in Capile. - - 


1 Iaſt 55, 
Fiz. N B. 


256. 
eee „„ 
14. But it ſeems to be the better Opinion, that no Grant, to bold of the : Ind. 108. 
King as of an Honour, did, even at the Common Law, create 4 Tenure in = I=ft. 64. 
Cafite; and that Magna Charta is not introductive of any new Law 2s 10 . Ten. 


this Maacters, but declaratory of the Common Law. 3 Naa 
| | 701 x | 30. 


15. It is indeed true iv Fact, that divers Latals and Tenements were Bro. Te. 
heretofore holden of the King in Capite, as of certain Honours, and par- Pl. 2. 
2 as. of the. Honour of Laucgſer : But this is cafily to he accomm a 

or. mee I © Dire.) yas Ot 4% 25 LT i Dann 4 

16. As ſome Haaoers, and particularly chat of Lancofler, bad berete- z Rall. Abr. 
fore Jura regalia annexed to them, the Perſon ſeiſed of ſuch an Honour, 303. 
being a Kind of petty King, might very well have treated a Tenure in 

Capile; and if Lands or Tenements were once holden of ſuch an Honour 

in Capite, they would, if the Honour came afterwards into the Hands of the 
King, be holden of him in Capite, as of that Honour. 
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2 Inf 501 . 17. Every Tenure in Capite muſt originally have been created by a 
2 Roll. Abr. King, or by a Perſon poſſeſſed of Jura regake ; for no Tenure, which 
jos % was originally created by a Subject, could afterwards become a Tenure 


: in Capite. | | * | | 
2 Roll. Abr. 18. If a Prince of the Blood had granted Land or Tenement to be holden 
504. of his Perſon, this, although he afterwards ſucceeded to the Crown, would 


not have become a Tenure in Capite. | 
1 Inſt, 108. 19. If a Tenant had holden of the Perſon of Meſne Lord, and the 
2 Roll. Abr. Seigniory of the Meſne Lord had been forfeited to the King for High 


04. Treaſon, the Tenure, although the Holding would from thencefotrth have 
w. 59- been of the Perſon of the King, would not have become a Tenure in. 
Capite. | 


20. A Tenant in Capite, beſides being liable to the Services and Fruits of 
the particular Tenure by which he beld, was mcreover liable, on the Ac- 
count of his Tenure in Capite, to a Fine for Alienation, and to Primer 
Seiſin. ä 
„21. But by the 12 Car. 2. c. 24. par. 1. Tenute in Capite was changed 
into Tenure in Common Socage, and all Perſons, who before held in Capite, 
were diſcharged of a Fine for Alienation, and of Primer Seiſin. 


(F) Of Tenure in Frark-Almoign. 


I, HE Services, by which Eſtates may be holder, are ſometimes 
Spiritual, at other Times Temporal. 
2. Tenures by Spiritual Scrvices are two; Tenure in Frank-Almoign, 
and Tenure by Divine Service. | 
3. No Perſon, except an Eccleſiaſtick, can hold by either of theſe Tenures. 
1 Toft. 93, 4. Tenure in Frank-Almoign is where an Ecclefiaſtick holdeth Land of 
94+ a Lord, without any Scrvice being annexed to the Tenure. 
i Inſt. 96,97. 5. As the Divine Service, which ought of Right to be performed, is 
never aſcertained by the Deed creating a Tenure in Frank- Almoign, no 
Diſtreſs can be made, although ir be not performed : Bur if the Divine 
Service, which of Right ought to be performed, be not performed, the 
| Ordinary or Viſitor may puniſh the Tenant for the Defaulr. | 
1 Inſt. 93, 95. 6. An Eccleſiaſtick who holds in Frank-Almoign is bound of Right to 
make Oriſons, to ſay Prayers or Maſſes, or to perform other Divine 
Service, for the Soul of the Grantor, and for the Souls of fuch Heirs 
of the Grantor as are dead, and for the Proſperity and good Life of ſuch 
Heirs of the Grantor as are living. — 
Hawk. Abr. 7. As the Manner of celebrating Divine Service has been altered by divers 
Co. Inſt. 146. Statutes, it is ſufficient, if a Tenant in Frank-Almoign perform ſuch 
Divine Service, as he may now lawfully perform. 
1 Inſt. 99. 8. As no Land or Tenement can be holden in Frank-Almoign, except 
2 Inſt. 502. of the original Grantor and his Heirs, a Stop was put to the Creation of this 
18 E. 1. ft. 1. Tenure by the Statute of Quia emptores terrarum : It being thereby enacted, 
that the Grantee of an Eftate in Fee, in any Land or Tenement, ſhall hold 
the ſame of the Chief Lord of the Fee by ſuch Services as the Grantor 


before held. : 
9. But by the 1 & 2 of Ph. & M. c. 8. par. 54. A Licence was given to 
create a Tenure in Frank-Almoign. 
10. A Grant 
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to. A Grant to hold in Frank-Almoign does fo intirely exclude all tempo- 1 inf. 93.95. 
ral Services, that Fealty, which is incident to every other Tenure, is not - 
cident to that in Frank-Almoi 4 
11. But if « Tenant in Frank-Almoign alien tus Land or Tenement in 1 9%: 99- 
Fee, to be holden” of the Lord by the fame Services as be held, the Arne 
although he be an Eceleſiaſtick ſhall hold it by Fealty : For be cannot 
bold in Fraok-Almoign, becauſe be does not hold of the original Grantor 
or his Heirs; and, as every Tenant, except Tenant in Frank- Almorgn, 
muſt hold by ſome Service, the Law creates a Tenure by Fealry ; becauſe 
this Tenure, Fealty being the leaſt Service which can be done, i ncareft to 
the Freedom of the former Tenure. 36 
12. A Tenant in Frank-Almoign is not only exempted, from all temporal 14. 99. 
Services : But the Lord, of whom he holds, is likewiſe bound to nnn 
him of every Service and Fruit of Tenure, which any Lord Paramount 
may demand from the Land or Tenement bolden by this Tenure ; and, 
if the Lord, of whom the Tenant in Frank-Almoign bolds, do not acquit 
him of every ſuch Service and Fruit, but ſuffer a Diſtreſs to be made for rhe 
ſame, he may have a Writ of Meſne againſt the Lord, and recover 
Damages. . | = 

13. By the 12 Car. 2. c. 24. par. 7. it is provided, That Tenure in 
Frank- Almoign ſhall not be thereby taken away, nor be fubjeft to any 
other Service, than it was before ſubject to. 


* — 0 
r tt 
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(G) Ok Tenure by Divine Service. 


* ENU RE by Divine Service is in many fo fimilar ro 
| * Tenure in Frank-Almoign, that, inftcad of repeating what was 
faid under the Jaſt Head, it will be ſufficient to point out the Difference 
berwixt the two Tenures. | 

2. The Divine Scrvice to be perſormed by a Tenant by Divine Service 1 E. 56, 97+ 
is always aſcertained in the Deed creating the Tenure, as that cemain 


Prayers ſhall be ſaid * every Friday in the Year ; which is never done in 
the Deed creating a Tenure in Frank-Almoign. 


3. The Conſequence is, that the Lord may diſtrain, if the Divine Scr- 1 IaZ. 56. 
vice be not performed; for wherever a Service due by Tenure is certain, 
a Diſtreſs may be made if it be not performed. 
4. Another Difference is, that a Tenant by Divine Service is Hable to 1 EA. 97. 
Fealty, Fealty being incident to every Service, for the Neglect of which a 
Diſtreſs may be made. | 

5. It is not provided by the 12 Car. 2. c. 24. as is done in the Caſe af 

Tenure in Frank- Almoign, that Tenure by Divine Service ſhall not be 
taken away; but this Tenure is not thereby expreſsly taken away. 


— 


(4) Of Tenure by Knight's Service. 
1. TU by Temporal Services were heretofore very numerous ; 


for, before the Statute of Quia emptores terrarum, a Reſervation 


of any Service, which was profitable to the Grantor, would have created a 
Teaure by that Ser vice. 


2. The 


- bend 


—_———— — — 


1 Inſt. 74. 


1 Inſt. 69. 


1 Inſt. 74, 75. 


1 Inſt. 69, 74. 


1 Inſt. 74, 75. 


9 Rep. 123. 


Bro. Ten. 


(H). - Tequre. 


2. The Tenures by 3 Services which had acquired diftin® Nemes, 
were Tenure by Knight's Service, Tenure by Eſcuage, Tenure by Gran 
Serjeanty, Tenure by Petit Serjeanty, Tenute by Cattle Guard,” Terure by 
Cornage, Tenure in Burgage, Tenure in Villainage, and Tenure in 

3. Some of theſe Tenures are now taken awvuyz others of them a 
changed into Tenure in Socage: But as frequent mention is made of 
theſe Tenures io the Books, 'it cannot be n to e a mort Account 
of every one of them, 

4. Tenure by Knight's Service was the Holding of an” Eftate by ſome 
corporal Service, to be performed for the Defence — the Realm. 

5. It will follow from this Definition, that divers Tenures, as Tenure 
by Eſcuage and ſome others, were in Reality, notwithſtanding they have 
from the Specialty of the Services to be perſormed acquired Ser Names, 
Tenures by Knight's Service. 

6. And indeed every corporal Service, which a Tenant was bound to 
form in War, was, although the Service itſelf was not of a military Kind, 
Knight 's Service. 

7. Sir Richard Rockefley was bound by Tenure to be Yantarias Regis, that 
is, the King's Running- Footman,. when he went into Gaſcony to make War, 
until he had worn out a pair of Shoes which coſt Four Pence. This 
Service, as it was to be performed when the King went into Gaſcemy to 
make War, was holden to be Knight's Service. 

8. Knight's Service was called Chivalry; becauſe the Service was for the 
moſt Part to be performed on Horſcback. 

9. It wes alſo called Servitium forinſecum; becauſe a Tenant was liable to 

this, over and above all other Services which were due to his Lord. 

10. It has been alſo called Servitium regale, becauſe it was ultimately due 
only to the King; for no Lord, although his Tenant held of him by 
Knight's Service, could compel the Performance thereof, unleſs the Lord 
was himſelf with the King's Army in actual Service, or had compeunded 
with the King for his own Service. 

11. This Service was in many Grants expreſsly reſerved; and where this 
was not done, as it was inſtituted for the Defence of the Realm, every In- 
tendment was made to increaſe it as much as poſſible. 

12. Wherever Land or Tenement was granted, and there was not in the 
Grant ſuch a Reſervation as did create a Tenure in Socage, it, was con- 


PF. 36, ſtantly holden, that ſuch Land or Tenement ſoul be holden by Knight's 


1 Inſt. 68, 69. 
70» 74, 75 


2 Roll. A 


511. 


1 Inſt. 69. 


1 Iaſt. 75. 


1 Inſt. 75. 


rvice. 
13. Every Tenant liable to this Service, was held fo much Land as 
amounted to a Knight's Fee, was* upon being ſummoned bound to come 


on Horſeback, or to ſend a ſufficient Deputy, well arrayed to any Place 


within the Realm, which was appointed by the King; and every Tenant, 
liable to this Service, who held leſs than a Knight's Fee, was bound to 
contribute, in e en to the Eſtate by him holden, x0 the Expence of a y 
Horſeman. 

14. The Opinions are different; as to the Qualaity of Land which did 
amount to a Knight's Fee : But the better Opinion ſeems to be, that this 
did not depend upon the Quantity, but upon the Value of the Land ; for 
that any Quantity, of the Value of twenty Pounds a Year, did amount to a 
Knight's Fee. 

15. Knight's Service being inſtituted for the Defenee of the Realm, an 
Heir was held to be incapable of performing it before he was twenty-one 
Years of Age; and, that he might, during his younger Years, be taught 
Deeds of Chivalry, and virtuous and worthy Sciences, the Lord was during 
his Minority to have the Cuſtody of the Heir. 

16, Tenants by Knight's Services were in antient Times intitled to 
divers Privileges and Exemptions, for the Sake of encouraging them, to be 
the better prepared with Horſes and Arms for the Defence of the King > ot 
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Tenure. 1 45 


Realm : But theſe were loſt many Years before Tenure by Knight's Service 
—— — the military Service due from a Tenant by Knight's Service, 
he was alſo liable to the Services of Homage and Fealty. | 

+3. The Fruits, to which this Tenure was liable, were Ward, Marriage, 
Aid for making the Lord's eldeſt Son a Knight, Aid for the Marriage of 
the Lord's eldeſt Daughter, and Relief. : OY, 
19. By the 12 Car. 2. c. 24. par. 1. Tenure by Knight's Service 1s 


20. By the ſame Statute, par. 2. the Socage Tenure, into which Tenure | 
by Knight's Service is changed, is diſcharged of Homage, Ward, 
Marriage, Aid for making the Lord's eldeſt Son a Knight, and Aid for 
the Marriage of-the Lord's eldeſt Daughter. | 
21. And by the ſame Statute, par. 5. it is enacted, That the new Tenure 
Sacage ſhould be only liable to ſuch Relief, as Tenure in Socage was 
before hable to. 


a PRs «th EF 


(1) Ok Tenure by Eſtuage. 


1. FE 2 Man were by Tenure bound to perform Knight's Service in a 
Voyage Royal, this was Tenure by Eſcuage. | 

2. Every Tenant by Eſcuage was alſo Tenant by Knight's Service: But 1 Iaſt. 69, 82, 
many Tenants by Knight's Service were not liable to Eſcuage; for Eſcuage $3, 108. 158. 
was never due but by ſpecial Reſervation. 
3. As every going of the King into Scotland, or into any other Place out 1 Inft. 6g. 
of was called a Voyage Royal, there were of Courſe other Voyages 
Royal as well as for War: But Eſcuage was only due in a Voyage Royal 
for War. 
4- And this Service was only due in ſuch Voyage Royal for War, as 1 Inſt. 68. 
was undertaken for the Suppreſſion of a Rebellion, or for the Defence of 2 Roll. Abr. 
the Realm ; for, if the Deſign of the Voyage Royal were to make a new 5s. 
Conqueſt, Eſcuage was not due. 
5. Whenever the King, either in Perſon or by his Lieutenant, under- 1 Inſt. 69, 72. 
wok 2 Voyage Royal in which Eſcuage was due, every Tenant of a whole Fitz. N. B. 
"Knight's Fee, who was liable to this Service, was bound to be with the «, Abr 
Ing Army, or to ſend ſome able Man to be there in his Room, well 510. 4 
azrayed for the Space of forty Days, or to compound with the King for 
fuck Service; and if he held more or leſs than a whole Knight's Fee, he 
was bound to be with the King's Army; in Perſon or by Deputy, for a 


larger or ſhorter Space of Time than forty Days, in Proportion to what he 
Del, or to compound for ſuch Service. 


6. The Time of the Service in a Voyage Royal did not commence, until 1 Inſt. 7:. 
the King bad entered into the foreign Nation: For it could not till then be 
performed 


7- Bur every Tenant by Eſcuage was not, unleſs he held immediately of 1 Inſt. 69. 
the King, obliged to ſerve in every Voyage Royal where Eſcuage was due. 

8. It two Meſne Lords and Tenant paravail all held by this Service, nei- 1 Inft. 69, 70. 
ther the ſecond Meſne, nor the Tenant paravail, was bound to perform it, Fitz. N. B. 
enikefs the firſt Meſae did perform it to the King: But if the firſt Meſne did * Abr. 
p*rform it to the King, the ſecond was bound by his Tenure of the firſt 510. 
ta perform it to him; and in like Manner if the ſecond did perform it to 


the firſt Meſne, the Tenant paravail was alſo bound to perform it to the 
frond Meſae. 


Vos: V. N 9. Although 
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1 lat. 69, 50. 9 . eichrodrrfetanifeſis, axerte matic 

Fitz. N. B. was bound to ſerve in a Voyage Royal, unleſs the firſt Meine did frrve mn 

£4. the Voyage; yet, af either of theſe did ferve in the Voyage, for. fo hong 
Time as the firſt Meſne ought to have ſerved, this would have excuied the 
Default of che firſt Meſne : For only one Eſcuage was due ud Kang for 
the Tenancy. 

1 Inft. 72. 10. As ſoon as the King's Army was recurned from » Voyage Royal, 


1 


Ig N. B. every one of his Tenants by Eſcuage, who had the Scroicr, 
3 nor compounded with the King for it, was liable 0 pay = Sum of Nonry 
8 e. for his Default. 


1 Inft. 52,73, 11. And in like Manner every Meſne Lord, who held of 2 foperior Lord 
Fuz. N. B. by Eſcuage, and every Tenant paravail who-beld by was lahle to 
* pay a Sum of Money to the Lord of whom be held. or hs Default in 
not performing the Service, or for it : Bur if ſuch ſuperiar 
Lord had himſelf made Default, he was not intitled to receove any Thang, 
for the Default of Meſne Lord. 
1 18. 72,73, 12. The Sum to be paid by Tenants by Eſcuage, who had made D-fault, 
Fitz. N. B. was always aſcertained by Parliament: For as it concerned a great Number 
53. of Perſons, the King could not aſcertain it by his own Authority. 
1 Ih. 72. 13. The Manner of aſcertaining the Sum, to be paid in ſuch Cafe, was 
Fur N. B. at the Rate of a Sum certain for a Knight's Fee, and of a — 
83. Sum for a greater or leſſer Quantity of Land than a 
Ante 45. 14. By the 12 Car. 2. c. 24. par. 2. Tenore by Eater underwent the 
ſame Changes, as Tenure by Kaight's Service did. 


* Of Tenure by Grand Serzeanty. 


1 Iaft. 105, I. I a Man be by Tenure bound, to perform a Military Service to the 

105, 107. Perſon of the King, as to carry his Banner or his Lance, this s Te- 
nure by Grand Serjeanty. 

1 Inf 125. 2. The Service due by this Tenure was called Grand Serjeanty, or the 

106, 107. great Service; becauſe, on Account of the Excellency of the Perſon to 
whom it was to be performed, it was a greater and more L Service: 
For if the ſame Service were to have been performed to the Perſon of a 
Meſne Lord, it would have been only Knight's Service. 

1 Inſt 106. 3- Tenure by Grand Serjeanty were not however confined, to the hold- 

| ing by a Military Service to be performed to the Perſon of the King. 

1 Inft. 106. 4. For if a Man were by Tenure bound to execute the Office of Marſhal, 
High Conſtable, High Steward or Great Chamberlain of Ezglazd, this was 
Tenure by Grand Serjeanty. 

1 Inft. 106. F. It was alſo Tenure by Grand Serjeanty, if a Man were by Tenure bound. 
to execute an Office which concerned the Receipt of the King's Treaſure, 
ar the Adminiſtration of Juſtice. 

1 1:2 16. 6. It was alſo Tenure by Grand Serjeanty, if a Man were by Tenure 
bound, to perform any Service to the Perſon of the King at his Caro- 
a, as to carry the Sword or Cup. 

1 Inft. 1053. 7. If the Service due by this Tenure were of a military Kind, it could 
never de performed by Deputy. 


12g. 10. 8. If the Service due by this Tenure were to be performed in Time af 


Peace, and the Man, who by Tenure ought to do che ſame, were not of 
I ſufncient 
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Folficient Dignity for the Ani e Perſon, he was allowed to 
make ſome Perforr of fafficient Dignity his Deputy. 
9. But if a'Woman, or an MI, Beckitic ſella of any Land or Te- 2 Inf. 107. 
nement, to which the Performance of a Service due by this Tenure in the 
Time of Prace was annexed, beitber of theſe could make a Deputy: But 
2 proper Perſon, both of theſe being incapable thereof, was appointed by 
the King to perform it. ; ; 
10. Although every Tenant by Grand Serjeanty was likewiſe Tenant 1 Inf 105. 
by Knight's Service; yet every ſuch Tenant was exempred from the Aid 7. 
for making the Lord's eldeſt Son a Knight, and likewiſe from the Aid for 
the Marriage of the Lord's eldeſt Daughter, to both which other Tenants 
by Knight's Service were liable. | r 
11. By the 12 Car. 2. c. 24. par. 1. Tenure by Grand Serjeanty is 
into Tenure in Socage. ; 
12. But by the ſame Statute, par. 7. It is provided, That no honorary 
Service, which was before-due by this Tenure, ſhould be taken away. 


(L) Of Tenure by Petit Serjeanty. 


1. 1 Man be by Tenure bound to pay yearly to the King as a Bow, an 1 If. 108. 
I Arrow, or any other Inſtrument of War, this is Tenure by Petit 
2. A Tenant by Petit Serjeanty was only liable to Fealty, and the : Ist. 108, 
Payment of the Thing due. | : 
3. This Tenure, notwithſtanding its being called by another Name, is a * El. 108. 
Species of Tenure in Socage. ; 


(M) Of Tenure by Caſtle⸗Guard. 


1. FF a Man were by Tenure bound, upon reaſonable Notice given to 1 Init. 82, 23. 
that an Enemy was coming, to defend a Tower, or any certain Part 

of a Caſtle, belonging to his Lord, or to pay a certain Rent in lieu of ſuch 

Service, this was Tenure by Caſtle-Guard. ; 

2. If the Tenant had not the Alternative of paying a certain Rent in lieu 1 If. 87. 
of this Set vice; but was obliged to perform it in Perſon, or by Deputy, this 
Tenure was a Species of Tenure by Knight's Service. 

3. And it continued to be a Species of Tenure by Knight's Service, al- 1 Inft. 87. 
though a Sum of Money in Groſs was in lieu of the Service voluntarily 
paid by the Tenant and received by the Lord. | 

4. Wherever a certain Rent was to be paid to the Lord in lieu of the 1 Inft. 87. 
Service, this Tenure was a Species of Tenure in Socage. 

5. It a Tenant by Caſtle-Guard were at any Time called out to perform Magn. Chart. 
Knight Service in the King's Army, he was, for ſo long Time as he ſerved © 20. 
in the King's Army, excuſed from the Service of Caſtle-Guard. * 
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Tenure. 


* 


1 23 


4 Rep. 86. 
Bra, Ten. 


pt. 11. 


1 Inf, 83. 


1 Inft. 106. 


1 Haft. 186, 


« Inft. 209. 1 
1 Inſt. 10g. 


1 Ink. 109. 


6. Tur Service due by this Tenure was not diſcharged, although the 
* * wiki it appertai 
1 Cue only excuſed from the Service, until the Caſtle was rebuilt. 
2 if Lord and Tenant by Caſtle-Guard were, and the Lord had 
8 Seigniory whilſt the Caſtle was demoliſhed, the Service due by 
Tame wank} have been diſcharged ; becauſe the Grantee had not the 
Cat Nar could it have been revived, if the Grantee had built a new 


5 


B. Whenever this Tenure was a Species of Tenure by Knight's Service, 
x is by the 12 Car. 2. c. 24. far. 1. changed into Tenure in Socage. 
Ami by che Gme Statute, par. 2. Tenants by Caſtle-Guard, who were 
25 cmants by Kaight”s Service, are diſcharged of ſuch Services and Fruits 
of Tenar, a other Tenants by Knight's Service are diſcharged of. 


+ 


/N) Of Tenure by Coznage 


FA Mu were by Tenure bound to wind a Horn, for the Sake of 
alamirg the Country, as often as he heard that an Enemy was come 
or about to come into Exgland, this was Tenure by Cornage. 
2. This Tenare, if the Tenant held immediately of the King, was a 
Species of Temare by Grand Serjeanty : But if he held of a common Perſon, 
it was a Species of Tenure by Knight's Service. 


3. By the 12 Cay. 2. c. 24. Par. 1. this Tenure is changed into Tenure 


in Socage. 
4 And by the fame Scatute, par. 2. ſuch Tenants by Cornage, as were 
likewiſe Tenams by Grand Serjeanty, are diſcharged of ſuch Services and 
Fruits of Temure, as other Tenants by Grand Serjeanty are diſcharged of; 
and ſuch Truma by Cornage, as were likewiſe Tenants by Knight's 
Service, are culcoarged of ſuch Services and Fruits of Tenure, as other 
Tcnant's by Kmghtes Service are diſcharged of. 


(0) Of Tenure in Burgage. 


FA Man hold an Eftate, which lies in a Borough, of the King or other 
Lard of the Borough, by a certain yearly Rent, this is Tenure in 
Burgage. : 
2. Temme in Burgage was only liable to Fealty, and the Payment of the 
ly Ren. 
. Ties Texure, notwithſtanding its mw called by another Name, is a 
3 Tete in Socage. 


4 (P) Df 


ined was entirely demoliſhed, the Tenant being 
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Yn e 
this was Tenure in Vildumage. 
* Tera in ier was of two Kinds: Tenure ia Villainage, and 


r of hte, Service to be performed, althoug ithough alchodgh baſe, 1 Inſt. 116, 
n e upol. his 


— Serie, wh Speed pon the Will Taft 116: 
of the Loed, was fo uncertain, chat the e 


what Service he was to perſorm the next Morning. 
5- Only a Villain could — rt But a Freeman 1 Inſt. 116. 


might be» eee, 
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(Q) PEE EIT Sotage. 


. ˙ ary cenais Thing to the Lord, 
thas s Tenure in 
2. Tenure in Socage is fo called from Sura, 2 Soke or Plough, becauſe 1 Inſt. 86. 
the Service reſerved, at the farft Infticunon of this Tenure. ow tbe per- 
formed wich 2 Plough. 
3. In Sent Times every Tenant: in Socage was bound, by a Re- 1 Inſt. 86; 
ſervation in bi Grant. eee 2 centam Nember of Days in every Year, 
min ploughing and ſowing the Demeſne Lands of his Lord. 
4- Afterwards the Service was by Agreement between the Lord and Te- 1 Inft. 86. 
nant changed into 2 certain Payment : Ber che Name of Tenure in Socage 
was ſtill reramad 
5. In fill later Times every Tenure, by which 2 certais Thing was 1 Inſt. 86,87? 
to be paid to the Lord, was, for the Sake of it from Tenure 2 Roll. Abr. 
by Knight's Service, called Terure it Socagy, yocwichſtanding there was 8 
no Reſervation in ab Gran of the Service of the 
6. If the Reſervation in the Grant were of a Roſe, a Pair of Spurs, or a 1 Inſt. 86. 
Rent, every ſuch made 2 Tewere in 


7- if = dias. meme by Trey ined to yay anmontty to the King a Boy, 1 Inſt, 108, 


Thing 


an Arrow, oc any. aber Inftrgacn of War, this, notwithſtand 
being Tenure by Petit Serranty, a the Paymegr was to be of a 
certain, was 2 Species of Tenure ws Sorape. - 

8. If a Teramr by Efcuge was, 2s often a5 Efcuage was aficfled by Par- 1 Iaſt. 87. 
Lamont, gay 5 269 coram, ths wasa Tenure in Socage; for, although 1. Toms 
F a to be Pl 29 
— 2p lebenitznce might ane dren hoklen by Tenvre in 

Rn by arte ne — 

ia. * 

2 4 i2 Car. 2. 6. 24- cure in Socage is Copite, is changed 
11. Tenure in Socage is Hale w no other Services than F and the 
7 cole, 


— — 
. 
* 


Tithes. 


HE Word Tithe is derived from the Saxon Word Teo va, 
: which ſignifies the tenth Part of a Thing, 
Of every Thing, of which Tithe is due of common Right, 
Tithe is always the Tenth Part of the Thing. 
But of every Thing, of which Tithe is only due by Cuſtom, more or 
tefs than the tenth Part of the Thing may be due for Tithe. 


Under this Title it will be proper to ſhew, 


(A) Of what Things Tithe is in the general due. 
(B) Qho are liable to the Payment of a perſonal Tithe. 
(Cc) Df what Things a predial Tithe is due. 


1. Of Agiſtment. 

2. Of Corn. 

3. Of Hay. 

4. Of Wood. | 

5. Ot divers other Things. 


(D) Of what Things a mixed Tithe is due. 


I. Of the Young of a Beaſt. 


2. Of the Eggs or Young of a Bird or Fowl, 
3- Of Wool. 


4. Of divers other Things. 


(E) To whom Tithe is in the general to be paſd- 
(F) To whom parochial Tithes are to be paid. 

(G) To whom extraparochial Tithes are to be paid. 
() Ok the Right to a Poztion of Tithes fn a Pariſh. 
(1) By whom Tithe is to be paid. 

(K) What Tithes are to be deemed ſmall Tithes. 


D) Þow far the Cuſtom of a Pariſh is to be regarded in the 
ſetting out of Tithes. | 


(44) Df the Time and Banner of paying perſonal Tithes, 
where there is no Cuſtom in a Pariſh. 


(N) Df the Time and Banner of ſetting out p2edial Tithes, 
where there is no Cuſtom in a Pariſh. | 


0 Df the Time and Banner of ſetting out 02 paying mixed 
Tithes, where there is no Cuſtom in a Pariſh. ne 
2 


Tithes. 5 : | 35 


) Ot the Time and Banner of paying Tithes duc 5» 


Cuſtom. 


ſpended. 


-(Q) Mn what Caſes the Parment of Tithes may be ſi. | 


1. Of the Produce of Lands in the King's Hands. 
2. Of the Produce of Lands, which have been barren. 


3- Of the Produce of Glebe Lands. 


(R) Of u Modus Decimandi 


— 


1. In the 


2. Of the Certainty required in 2 Ads. 


427 5 which amounts to a Preſcription in Nez 
4. Of a Modus, which has not been conſtantly paid. 
5. Of a leaping Modus. 

6. Of a Modus, which is too rank. 

2 Of a Modus, which 1s liable to Fraud. 

8. Of a Ade for foch Perſons 2s live-caref the Nit. 
9. Of the Extent of a Mcdus. 


(S) Ok a Preſcription in Non decimando. 
(T) Df a Diſcharge of Tithes by Gzant. 
- (V) Df a Diſcharge of Tithes by Bull. 
() Df a Oiſcharge of the Payment of Tithes by Oꝛder. 


(X) Df a Dilcharge of the Payment of Tithes by Unity of 
Poſſeſũ on. 


(Y) Df Agreements and Leaſes concerning Tithes. 


(Z) DT a Suit in a Spiritual Court fo: SubtratFiou k 


Tithe. 


(43) In what Caſes a Prohibition lies to a Suit in a Sp! 
ritual Court foꝛ SubtraXion of Tithe. 


(Bb) Of a Suit in a Court. of Equity to: SubtraXion of 
Tithe. 


(Cc) Df a Suit in a Court of Equity to eſtabliſh a Modus, 02 


a cuſtomary Banner of ſetting out Tithe. 


(Da) Of an Action upon the Statute againff SubtraZion of 


(Ee) Df recovering in a ſummary Way the Aalue of (mall 


Tithes ſubtraied. 


(Ff) Df recovering Tithe due from Quakers. 


(Gg) That Remedy the Dccupier has, when tbe Perfon 


intitied to the Tithe ſet out does not fetch it away in a 


reaſonable Time. 


(A) Of 


(A) Of what Things Tide art in "the 
general due. 


"oy Gate of ſame Things are due of common Right, of others 
by Cuſtom. 
| 


the is not due of common Right of any Fruit of the Earth, which 


does not renew annually. 
11 Rep. 13, 3. Tithe,. which arifes from a Fruit of the Earth, can never be 


Cro. Eliz. Part of the Land from which it ariſes, but muſt always be CGI 
thereto. 


11 Rep. 13, 4. Nay Tithe is ſo collateral to the Land from which it ariſcs, that if 
N “, a Leaſe be made of the Glebe belonging to a Rectory, with all che Profits 
Cri ELx 164, and Advantages thereof, and there be a Covenant, that the Rent to be 
paid ſhall be in full Satisfaction of every Kind of Exaction, and Demand, 
belonging to the Rectory; yet if the Glebe be not expteſsly of 
Tithe, the Leſſee ſhall be hable to the Payment of Tithe for the Gebr. 
Fitz. N. B. 5. Tithe is not due of common Right of the Produce of 2 Mine or 


1 Quarry : Becauſe ſuch Produce does not renew annually, but is che Subſtance 
3 of the Earth, and has perhaps been ſo for many Years. 


2 Iaſt. 651. 1 Roll. Abr. 637. Cro. Elia, 277. 


z Vern. 45. 6. But Tithe may be due * Cuſtom of we Produce of a Mine or 
Buxton v. Quarry. 


x Roll. abr. 7. Tithe is not due of common Right of Lime: The Chalk, of sieg 
637. Pfl. 5. it is made, being Part of the Soil. 


2 Mod. 77 8. Tithe is not due af common Right of Bricks : Berauſe tcheſe are 
Scoutfield's made of Earth. 


1 Mod. 35. 9. Tithe is not due of common Right of Turf or Gravel: Becauſe both 
theſe are Part of the Soil. 


r Roll. Abr. 10. It has been holden, that Tithe is not due of common Right of Salt: 
842. S. Pl. 8. Becauſe this is not a Fruit of the Earth. 

1 Roll. Abr. 11. But every one of theſe Things, and all Things of the like Kind, 
_ S. pl. 7- may by Cuſtom be liable to the Payment of Tithe. 


11 Rep. 16. 12. Tithe is not due of common Ri of a Hovſe ; becauſe Tithe is 
Grauat's Cate. only due of common Right of ſuch Things as renew annually. 

2 Inft. 659. 13. But Houſes in Londen are by a Decree, which was confirmed by an 
37 H. 8.c. 2. Act of Parliament, made liable to the Payment of Tithe. 

2 Inſt. 6:9. 14. And before this Decree many Houſes in London were by Cuſtom 


Hard. 116. liable to the Payment of Tithez the Quantum to be paid being thereby only 
Gilb.Eq.Rep. ſettled, as to ſuch Houſes for which there was no cuſtomary Payment. 


193, 194 
x1 Rep. 16. 15. Thereis in moſt antient Cities and Boroughs a Cuſtom ro pay Tithe 
Graunt's Cale. of Houſes ; without which there would not be 1 m many Pariſhes a proper 
Bund. 102. Maintenance for the Cler 

Bunb. 43. 16. It was holden by three Barons of the ** Price, Mantague and 
_ Sear- Page, contrary to the Opinion of Bury Chief Baron, that two Tirhcs may 
1 1 be due of the ſame Thing, one of common Right, the other by Cuſtom. 


®) Who 


4 


- Tithes. 


(B). raaho are ſable to the Payment of a perlo- 
nal Tithe. 


\UCH Tithe, as ariſcs from the Profit of a Man's perſonal Labour, 2 lat. 649. 
CAD in the Execie of an A, d L 
nal Tithe. —© 1 f 
2. A perſonal Tithe is only to be paid of the clear Gain| which wikefrom 2 Inſt. 62. 

nd mango ů 97 ry 016 TI" ree| Jo e- . fin! 
cording to the Eſtate, Condition or Degree o the Man. 
3. By the 2 61 E4.6. c. ig. par. 7. Common Day-Labourers are e- 
r from the Payment of a perſonal Tithe. 

4- Servants in Huſbandry, we not liable to the Payment' of a perſonal 1 Roll. Abr. 


Tithe for by their Labour the Tithes of many Things are increaſed. 646. pl. 1. 
re perſonal Tithe. b 11 .; 4 >> >=S 
- | i 


641. pl. 19. r Ja. 523. 


6. And it ſeems to have been formerly holden, that the Occupier of a 2 ; Roll. 1 
Corn Mill, beſides being liable to the Payment of a perſonal Tithe, is alſo . 


able to pay, as a predial Tithe, the tenth Part of bis Toll. Show, 281. 


' Brownk 32. 


7. It is however now ſettled, by a Decree of the Houſe of Lords, upon Eq. Cf. 
an Appeal from a Decree of che Court of Exchequer, that only a perſonal | Abr. 306. 
Tithe is due from the Occupier of a Corn Mill. n 


2 Will. Rep. 403» 


8. The of a new-erefted Mill is ; liable to the Payment of a per- Cro. Ja. 429- 
ſonal Tithe, — the Mill be erected upon Land diſcharged of Tithes. 

9. It is faid in one Book, that the Occupier of an antient Mill is not liable Mar. 15. 
to the Payment of a perſonal Tithe: But that the Occupier of a new Mill pl. 36. 
is by the 9 EA. 2. fl. 1. c. 5. made liable thereto. 

10. This ſeems to be a Miſtake; for that Sta: ute does only provide, that 12 Mod 243. 
new-crefted Mills ſhall be liable to the Payment of Tithe: But as nothing Hart v. Hale. 
15 therein ſaid concerning antient Mills, there can be no Doubt, that ſuch 3 Bulſtr. 217. 
anticat Mills, as before the making of that Statute were liable to the Pay- 
ment of a perſonal Tithe, continued afterwards to be liable thereto. 

11. If the Man who has let a Ship to a Fiſherman receive, for the Uſe of Roll. Ab. 
his Ship, a Parcel of the Fiſh which are caught; the Fiſherman'is not liable 656.N.pl. 2. 
to the Payment of a perſonal Tithe tor theſe Fiſh, becauſe they are no Part 
of his Gain. 

12. If a Man purchaſe a Houſe for three Hundred Pounds, and after ſell it 1 Roll. Abr. 
for five Hundred, no perſonal Tithe is due; for the perſonal Labour bears 1 N. pl 3- 
no Proportion in this Caſe to the Profit. | 

13. If an Innkeeper have ſuch Profit out of his Kitchen, Cellar and 2 Ball. 141. 
Stables, as to make two Hundred Pounds of what coſt him only one Hun- oy To, 
dred, no perfonal Tithe is due: Becauſe the Profit did not in this Caſe ariſe = 
from perſonal Labour alone, and ſo far as it did, it aroſe perhaps more © 


| from che perſonal Labour of Servants than from that -of 3 ' 


Vor. V. P (C) Of 


% 


e | Of what Things. 4 predfat Tithe is 


2 E. 649, 1. — ariſcs immediately from = Frairof the Eatth, = 
from Corn, Hay, 7 Deere ene — 

er Herb, is called a 
» Ten Go called beeau i ane immediatly from 3 rar of che rer 


or Earth. 

Thidgs ave by the Ecclefatiical Law liable to the Paymentof a 
gre Sn meer wane Things are liable by de 
Commen Law to the Paymea of a pred _ 7 


— * But wherever any Fraud is uſed, to bring a Thing under chem 

335. ftance, by reaſon uf which it would, if it had come fairly thereunder, have 
been een red from the Payment of a predial Tithe, it is by fuch Fraud 
rendered liable thereto. 


to the Payment of a predial Tithe, thoſe ſhall be mentioned, .concern- 
ing the Tithe of which ſome Queſtion has ariſen: But from thoſe which Gall 


be mentioned, it may be cably collcfied, of what other Thipgs a predial 


Tithe is duc. 
1. Of Agiſtment. 
A in the ſtrict Senſe of the Word, means ing a 
n But the Word, in the legal Senſe there- 


as well mean the Beal of the Ocrapieref the Land, as 
the Beaſt of a Str 


anger. 
mg, Madras þ Boe is not kable to the Payment of Tithe, for de- 
ES — Horſes, or ocher Beaſts ufcd im Holbandey » in the Pariſh in which 


t 


7 * 8 N 
2 4. — 2 * 
ys --** * * —— — — — 


> uw 


* bo 0 . <———__ Ds 0 — — W Bs Yet a. > eo a 
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— ——— mob eng” ———— __ _ — © an a * 4 r - 0 * „ — — 
oy DE , , % Ü . tee ae i ee eee et a —⁰˙ü tio 
A m_ — 8 4 on 2 — 
— . p—_ — - = — 222 — — — - — - + - —_— 
4 9 Lg . 


7 Mol. 114. 1. But if Horſes or other Beaſts are uſed in H , out ofthe Pariſh 


— 


| HE” in; which chey ave Grpaliaed, an Agar Take! & ve 4 
1 Ld. Rzym. Beaſts 
130. 


33 12. It ſeems to be the better Opinion, that Tithe is not due for 
Cro. Ja. 430. 2 Saddle-Horſe, which an Occupicr of Land keeps for himſelf or — 


ON WET, . . YE ECTS = OE IL 


0 a DO RNS LaCie fg l = 1 


c r 


Tithes: (C) 55 
13. But an Occupicr of Land i — Bears _— 
nnn WSN! a $1 


R | y 2 Py a. = hn x 2 K 2 . 

14. Tube i ine. for depattaring waikch Carne, whack are nile] an = Rail Ar. 
the Pariſh i wich they a En ee Er eogk 
Ml" 2, k YO 22. —— 


— 


* 

| 16. 7 are & for © ac SEAS: mas. wo. 

them whilft 2. 21 r 

another Pariſh, n Tathe i duc for the Time ez were ery. 

| gg hy ban neg aig ? of Land for depaſturing young On. Eve. 

Cattle, which are reared to be uſed in or to be milked. 28 

wamd. 

E Pn onde kiſs Edd bes hey come — a. 


eee =. 29 de pa mente. 
for depa 


18. An Sier of Land is e Tithe, for ae Ce which Jeu. 584. 
he keeps for Sal: 1 yy 


2 
a | Show. F. Cage. 
; 19. Ir Cattle, which have POOR EFT 
milked, are, after having been kept fome Time, killed to be fpem in the F . 


Family of the Occupier of the Land on ns —— — "2 = a 
is not due for depaſturing them. |] 


20. It is in general true, that Tithe is duc — BED cn 


red een be 23:9! =» 

2 1 1 4 * as 0 11 
21. If an Innkeeper put the Horſe of his Gueſt ines Paſtare In bis own Bek 28. 
roms i gt „ Da 
| IC; 3 * Pm 1 
22. Tithe is en dee for „ upon Land which has Pak. 4 
in the lace Year paid Tie of Hg. — 


Tithe is adder e eee Beaſt upon the Hradland ef n aw. 


a ploacked Field ; provided the Hoadiand be ans oader, „„ „ 
to tura a Plough and Horſes upon. 


24. Tithe is not due for 0: pultaring Cate wpoa H has jn N. Tia. 
fame Year paid Tinhe of Com. * 


25. e 
the next Year, Tithe is not due = _— 
Land; becauſc, by its lying freſh, the Ti 
is increaſed, 

26. But if Land, which has pili Tide of Corn. be ſuffered to lie freſh W. Ab. 
longer than by the Courſe of Haſbandry is uſual, Tithe is dec for depaſtur- *2=*- 
ing a Beaſt upon the Land. 

27. As the Queſtions, whether Ticke is dur for depaſturing Sheep, and 
in what Caſes it is due, do not ſeem to be ſetiled. ic will not be amis, 0 
mention the principal Caſes, in which theſe Queſbaes have bern agitarcd. 

28. It is laid downin one Cafe, chat Lache i not duc for — — 


_ weft geg e | + " 

. 18 20 . N 34 202 a : - D062 4 Prices, Math. uz Ja. 2. 
219. Dai e Bock, ü where this Calc is rm = Bail. Ab. 

— —C——_— Sz. K MA. 


30. In 


„„ 0 


— ͤ ü— 


r 
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— 
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- n 


ct. ties _— —— 4» ©» <a £ 
d a & 4 » & "- * * 1 
— — an ITT 7 
8 _ 2 — 


— 
o 
* 
„ 


5 pon 


30. In a Caſe not long after it was holden, that Tithe ſhould be paid for 
. Sheep, which after having been depaſtured in one Pariſh from | Mighaclmas- 
Dy to Lady-Day were removed into another; and by dee Juſtice, 
otherwiſe the Parſon of the firſt Pariſh may 1 of his oo for 
the Sheep, which have been carried into a ſecond Pariſh, may not be brought 
31. It was however ſaid in this Caſe by "Whitelock Juſtice, that De Ani- 
mall inutilibus, as Horſes, Oxen, Sc. the Parſon ſhall have Agiſtment 
Tithe : But that De Animalibus utilibus, as Cows, Sheep, Sr. he ſhall have 
| Tithe in Kind. * * th L r eee eee en. 
Cm.Carz;7. 22. In one Caſe it is faid to have been holden, that Tithe is not to be 
Fay =. paid for depaſturing Sheep, which are after wards eaten in the Houſe of the 


7 Car. 2. 
33. It would follow, as a neceſſary Implication from the Da ctrine of this 
Cafe, that Tithe is due for 5 which are not afterwards eaten 
in the Houſe of the Occupier of the Land. . | 
2 Na. Al. 34. Butin anather Report of the ſame Caſe it is ſaid to have been holden, 
647-pl. 13. that Tithe is not due for depaſturing Wethers ; becauſe they will yield a 
Tithe of Wool. | "NES; | 
Burk. ge. 35 In oae modern Caſe in the Court of Exchequer it is ſaid, that 
Baker a it ſeerned to be admitted, that Tithe is due for depaſturing yearling 


$G... 


Gilk Rep. = 36+ Ia another Caſe ſhortly after in the ſame Court it appeared, that 
Eg. 231. Sheep, after paying Tithe of Wool, had been fed upon Turnips not ſe- 
Coleman 7. wered, by which they were bettered to the Value of five Shillings each; and 


— they were then ſold. It alſo appeared, that the Defendant had, before 


* the next Shearing- Time, bought in as many as were ſold; and that of theſe 


Tithe of Wool was paid. It was inſiſted, that if an Agiſtment Tithe were 
to be paid for the Sheep ſold, and Tithe of Wool for thoſe bought, this 
would be a double Tithing : But the Court decreed the Defendant to account 
for an Agiſtment Tithe for the Sheep ſold. 

37. In the latter Caſe, the Caſe of Dummer and Wingfield, Hil. 1 V. & NM. 
was mentioned. In which it had been decreed, and the Decree had been 
zMrmed upon a Rehearing, that Tithe, for depaſturing Sheep, from the 
Time they were ſheared until they were fold, ſhould be accounted for. '' 

Buri. 323. 38. In a ſtill later Caſe, the Court of Exchequer were of a quite different 
Pour w. Sy- Opini A Bill being brought, for the Tithe of depaſturing Sheep four 
mor, HI. Mon ths in a Pariſh after they had been ſhorn and Tithe of their Wool had 
paid in that Pariſh, it appeared, that at the End of the four Months 
they were removed into another Pariſh, and that they were ſhorn there at 
the next Shearing-Time. In this Caſe the Caſes of Coleman and Baker, and 
of Dummer and Wingfield, were cited by the Plaintiff's Courſel : But the 
Court decreed, that Tithe ſhould not be paid for depaſturing Sheep ; be- 
cauſe they are Animalia fructucſa. b > 


2. Of Corn. . 

39. It is laid down in drvers Caſes, that Tithe is not due of the Rakings 
12. of Cornu involuntarily ſcattered. | | 
27h. 55. . 


40. But if more Corn be fraudulently ſcattered, than if proper Care had 
deen taken would have been ſcattered, Tithe is due of the Rakings of 
Freem. 335 the C Aan Nene 47 + 1 
42. It is ſaid by Holt Chief Juſtice, that Tithe is due of the Rakings of 
12 Mod.235. l Corn, except ſuch as is bound up in Sheaves. 
| 1 1 84. 5 1 as Of 


. . 


643. 
Cro 


* 


W797 


m 


the Payment of Tithe, notwithiRanding Beaſts of Cro. Ja. 47. 
Sheep, arc to be fed therewith, ' Webb. v. 
due 


Ehle to 
Pail, or 


Warner. 


x Roll. Abr. 650. pl. 12, 12 Mod, 497. 


of Hay grown upon the Headland of a 1 Roll. Abr. 
Fickd; provided the Headland be not wider, than is ſufficient to ö Pi. 9. 


chat if a Man cut Graf, and while jt is f 8. Abr. 

bis Plough Cattle therewith, not having ley > Wells, 

ſuficiemt Suſtcaance for them otherwiſe, Tithe is not due thereof. Mich. 9 Car. 
a 1. 


45. And in a muck kter Caſe, the Court of Exchequer ſeemed to be of Pin 279. 
Opinion, that Tithe is no. due of Veiches or Clover, cut green and given Poe, fl. 
to Carte ue in Huſbandry. | 8 


46. But in a Ob Years prior to the latter Caſe it was holden, that 2 e., 498. 
2 Right to Tithe of Hay accrues upon the mowing of the Graſs, and Bank., pach, 
that the ſubſequenm oa thereof, either while it is in Graſs, or after 13 W. 3. 
Nn not, although Beaſts of che Plough or Pail are 


fed therewath, away the Right. | 
47. And the Dofirme of the laſt Caſe coincides with that of an old C*2.©37-393- 
Caſe; in which i i Lad down, that Tares cut green, and given to Beaſts _ l 
Al Cuſtom be exempted from the Payment of Hil. 10 Car. 1. 
Tithes: From whence it that ſuch Tares are not in the general ex- : 
emptrd therefrom. 4 : | 2 Inſt. 652, 
48. It z Ind doe im divers Books, that Tithe is not due of After- Cre. Ja. 42. 
mowth Hay, becauſe Tithe can only be due once in the fame Year from the 1.4, Naym. 
fame Land. 443. 


49- But i is in cer Books laid down, that Tithe is due of Aftermowth gro. Eliz. 
Hay. +. Co. Ja. 116. 
Cro. Car. 403. 12 Mod. 498. Bunb, 10. 


ern Caſes, that if divers Crops Bunb. 10: 


two mod 
arc grown upon the fame Land in the ſame Year, Tithe is to be paid of Waun l. 


1 $ Geo, 14. 
Bunb. 314. Swinfen v. Digby, Hil. 3 Geo. 2. 


Of Wodd. 


$1. It is ſaid in anc Caſe, that before the Conſtitution of Stratford, Wood 12 Mod. 111. 
was only tixkable in parnculir Places by Cuſtom ; becauſe Wood does not 
renew Hy. | | 

52. By that Confticurios, which was made in the ſeventeenth Year of the“ 19%: 642. 
Reign of Edward the Third, ic was ordained, that Tithes ſhould be paid, 
within the Province of Canterbury, of Silva Cedua. ; 

53. In the rat Year, the Commons complained to the King of that Ib id. 
Conſtitution. as an wapcecedenticd Thing 3 and petitioned, that the People 
might main in the fame State as they bad bern under his Royal Proge- 
ETRSrs; and that a Prokibiton might be granted, for all who ſhould: be 
impleaded in Court Chriſtian for Tithe of Wood. 


be Anſwer was, The King willeth that Law and Reaſon be done, Ibid. 
Yor. V. Q 55.In 


() Taithes. 


——— 


2 Toft, 642. 55. In anocher Petition, preeanad is the cwcary-frſt Year of the fame 


Reign, the Commons compilam=#?! und King, that the Clergy, by virtue 
of the Conſtitution made an the freun Year of his Reign, demanded 


Tithes both of groſs Want a Unierwood, whether che Lazer were fold 


or not. 
4. 56. To this the KEinganfwrrci, That the Archbiſhop of Canterbury and 
_ the other Biſhops hove anfwcrail, tar Tithe is only demanded, by Virtue 
of that Conſtitution, of Untern. 


57. After other Pardons bat been im vain preſented by the Commons, 
the great Men of the Realm did, mn the Forty-fifch Year of the fame Reign, 
Join with the Commons in 2 PewMwman. 
45 Ed. 3. 58. In Conſequence of tim Privan, aStarutewas in the ſame Year made in 
C. 3- the following Words. Ar the of che great Men and Commons, 
« ſhewing by their Petition, tht en they fell their groſs Wood, of the 
18 — — or forty Tens, ar af a greater Age, to Merchants, to 
their own Profit, and as the Aid af the King in hs Wars, - the Parſons 
and Vicars of Holy Church dv implezd, and trouble the faid Merchants 
*< in Court Chriſtian, for the Tuts of the ſaid Wood, under the Denomi- 
< nation of Sifva Cædun, by Rum af which they cannot ſell their Wood 
<« for the real Value, to the gem Dumarz of themſelves, and the Realm, it 
« is ordained and <fRtabliſh=d, chm 2 Probibition in this Cafe ſhall be 
granted, and upon the fame av Amzmenc, as it hath hitherto been.” 
2 Inſt. 642. 59. From theſe Petitions and Anfers and this Statute it appears 
45 Edw. 3. plainly, that the Demand of Tut af Wand, by Virtue of the Confticrution 
AF B made in the ſeventeenth Tem af the Reign of Edward the Third, was at 
Bro Paroch, leaſt as to groſs Wood an E mn. 
pl. 1. Cro. Ja. 100. 


2 Inft. 643, G60- After the making uf the Sm . Prokibitions were conſtantly grant- 

644, 645. ed to Suits inftituted in Spirnud! Caurts for The of groſs Wood: But 
two Queſtions did frequently arif url, Whar is groſs Wood ? and of 
what Age groſs Wood mult be, m ic is exrmpted from the Payment 
of Tithe? 

2 Inft. 642, ©1. For the putting of an Ent un theſe Queſtions it has been long ſet- 
tled, that by groſs Wood is mat meant high or large Wood, but fuch 


643. 
1 Wood as is —— or by the Cum a 2 particular Part of the 
2 . 


'uſed as Timber; and that all un Wand, if it be of the Age of twenty 

Years, is exempted from the Payment af Tiche. 

2 Inſt. 642, 62. The Wood of Oaken, Af and Elmen Trees, being univerſally 
uſed as Timber, it has been conftandly holden, that ſuch Trees, if of the 
Age of twenty Years, are gruſ Want. 

2 Toft. 643. 63. It was holden upon gm Deliberation, notwithſtanding what 
is laid down to the contrary im Nu 1:70. that Hornbeam Trees, if of 


the Age of twenty Years, are graik Wand ; becauſe the Wood of ſuch 
Trees is frequently uſed in Builtimg amt R 


2 Taft, 645. 64. It has for the ſame Reajon been halen, that an Aſpen Tree, if of the 


Age of twenty Years, is gruis Want. 
Plov'd. 470. G65. Tithe is in the general Sue af Berchen, Birchen, Hazel, Willow, 
Cro. Eliz 1. Sallow, Alder, Maple, and Wune- Thurn Trees, and of all Fruit Trees, of 


Cro. Ja. 199. hat Age ſoever they are: Brcaulr wn Wood of theſe Trees is not often 
; Roll Ale. cd as Timber. 
640. pl. 5 : u as im 


pl. 6. 1 94. 


Hob. 219. 66. But if the Wood of any uf tick Trees be frequently uſed, in a par- 
Browal. 94. ticular Part of the Country where Timer is fcarce, in building or repair- 


ing, Tithe is not due of fuch Ts, ** 3 
Years. 


3 e 67. Ic 
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67. It is laid down in divers Caſes, that if a Timber Tree, after it is 11 Rep. 48. 
of the Age of twenty Years decay ſo as to be of no uſe for repairing 2 
building, Tithe is not due of the Wood of this Tree; becauſe it was once 
privileged. - 6% pl. 2. 


68. But the contrary is laid down in ſome other Caſes. | 

69. In two of theſe it is laid down, that, if the Wood of a Coppice has Sid. 300. 
been uſually felled for Firing, ſuch Wood ſhall pay Tithe, although it ftand * Lev. 189. 
till it be forty Years of Age. 

70. In another it is laid down, that if the Wood of a Timber Tree be Bunb. 99. 


ſold for Firing, it is, although the Tree be of the Age of twenty Years, Greenway g. 
liable to the Payment of Tithe. | __—_ 


7 G. 1. 

71. The Doctrine however of the former cited Caſes has been confirmed 
io a modern Caſe. 

72. A Bill being brought for Tithe of the Loppings of Timber Trees, Ms. Rep. 
which had been ſold for Firing, it was inſiſted that this Wood, which would . 
other ways have been exempted from the Payment of Tithes, was liable . 
thereto, becauſe it was fold for Firing; and ſome of the Cafes above cited 
were relied upon. 

73. The Bill was diſmiſſed; and by Lord Hardwicke Chancellor. 

74. In the Caſes in 1 Lev. 189. and Sid. 300. the Wood in Queſtion was 
Coppice Wood, which had been uſually felled for Firing; and confe- 
quently theſe Caſes do not conclude to the Point: Becauſe ſuch Wood of 
what Age ſoever it be is titheable. What is laid down in the Caſe of 
Greenaway and The Earl of Kent is not now Law; for in the Cafe of Bibye 
and Huxley, Hil. 11 Geo. 1. which was ſubſequent thereto, it was agreed, 
that Tithe is not due of the Wood of a Timber Tree, which has been 


once privileged from the Payment of Tithe, althougir ſuch Wood be ſold 
for Firing. | 


75. It is in one Book laid down, that the Loppings of a Timber Tree, Plowd. 470. 
which are of twenty Years Growth, are exempted from the Payment — Any 
of Tithe; becauſe Loppings of that Age may be uſeful in Building. 

76. Bot it is laid down in divers other Books, that if a Timber Tree, Bro. Diſm. 
of the Age of twenty Years, be lopped, Tithe is not to be paid of the 4 48 
Loppings, although they are not of twenty Years Growth; for that as ©, El 1 


the Tree is exempred from the Payment of Tithe, the Loppings are like- Godb. 2 
wiſe exempted. : — Abr. 
40. Pl. 3. 


77. And the Doctrine of the latter cited Books was confirmed in the 
Caſe of Walton and Tryon. 


78. Ia this Caſe it appeared, that the Loppings of the Trees, for the 
Tithe of which the Bill was brought, were not of twenty Years Growth: But 
it appeared, that the Trees were of the Age of twenty Years, before they 
had ever been lopped. Ic was decreed by Lord Hardwicke Chancellor ; 
that Tithe was not due of the Loppings; for thar if a Tree be once privi- 
leged from paying Tithe, the Privilege extendsto all furure Loppings, of | 
whatſoever Age they are. | | 

79. It has been holden, that although a Tree was lopped, before it was 1 Roll. Abr. 
of the Age of twenty Years, the future Loppings of the Tree, if they are ©4* * 
of twenty Years Growth, are not liable to the Payment of Tithe. 

80. But in the Caſe of Walton and Tryon, it was laid down by Lord 
Hardwicke Chancellor; that if a Tree was lopped, before it was of the Age 


of twenty Years, all future Loppings, of how many Tears Growth foever 
they may be, are liable to the Payment of Tithe. 


$1. It 


(C) Tithes. 1 


77 Rep. ®. On. It has been holden, that if a Tree, which was privileged from 
Litas Cai. roving Ticke, be felled, the Germins that ſpring from the Root of the 
Tree, ane ite privileged. | 
$2. Bur in the Caſe of Walton and Tryon, it was laid down by Lord Hard- 
wicke Chancellor; that all Germins, which ſpring from the Roots of Trees 
that bare been felled, are liable to the Payment of Tithe. 
1 Lev. 183. #2. The Wood of a Coppice, which has uſually been felled for Firing, is 
Si. % Hubi u pay Tithe, although the ſame be of the Age of forty Years. 
£4. And in the Caſe of Walton and Tryon, it was laid down by Lord 
Harun Chancellor; that if, when the Wood of a Coppice is felled, 
ſome Trers growing therein, which are of the Age of twenty Years and 
have never bern lopped, are lopped, and the Loppings are promiſcuouſly 
bound wp im Fzggors with the Coppice Wood, Tithe muſt be paid of the 
halle: Far that it would be very difficult to ſeparate the titheable Wood 
from what which is not ſo, and the Owner ought to ſuffer for his Folly, in 
mixing, the larter wich the former. 
11 Rep. &. 85. If a Tree, or the Lopping of a Tree, is exempted from the Payment 
Liford's Cale. of Tr, the Bagk of the Tree or Lopping is like wiſe exempted. 
Freem. 334 | 
86. The Wards Silva Cædua are ſometimes uſed, as if they ſignified the 
ſame 2s the Words Lader wood: But the former Words are of a much larger 
Signifcaman ; for under the Words Silva Cædua is included every Sort of 
W oed, exrzpt grofs Wood of the Age of twenty Years. 
87. It 2ppcars, from what has been already mentioned, that Tithe is in the 
dar of Sad Cæ daa. | 
» Roll. Abr. BB. If young Trees are taken out of a Nurſery in one Pariſh, and ſold to 
637. pl 6. tHe i another Pariſh, Tithe is due thereof; elſe the Parſon might 
Cra. Car.526. be drprimed of the Tithes of his whole Pariſh, by converting the Land 
ito Nurfemes. 
Hardr. 330. B89. And tis in one Caſe laid down, that Tithe is due of young Trees 
Grant =. taken out af 2 Nurſery, although they are fold to be planted in the ſame 
Hadding. Parikh. \ 
go. But it be in the general true, that Silva Cedua is liable to 
the Payment of Tixhes, yet ſuch Wood is under certain Circumſtances ex- 
empted therefrom. 
: Roll. Abr. 91. If Sire Cd be uſed in the Pariſh wherein it grew, to burn Bricks 
643- pl. 8. For the repaimag or neceſſary enlarging of the Houſe of a Pariſhioner, Tithe 
P. 9. is nen dur theveof. 
| Rell. Abr. 92. Bur if ſuch Wood be uſed, to burn Bricks for the enlarging a Houſe 
845. pl. 20, more than is neceffary for the Family of the Pariſhioner, Tithe is due 
ther 
Cro Eliz. 60g. 93. I: is lad down in two Caſes ; that Silva Cædua is exempted from the 
Aultm >. Pay mem of Tie, when it is burnt in the Houle of an Inhabitant of the Pa- 
1 2 Ej- Tiſh wheneim in grew. 
Ellis u. Drake, Fach. 14 Ja. 5. 


60 


MC. 


- 94. But in 2 Cafe, not many Years ſubſequent to theſe, it is laid down, 
Tilden w. That fuch Wand is only exempted from the Payment of Tithe, when it is 
Waller, Paich. barn an the Hauſæ of a Pariſhioner, who occupies Land in the Pariſh where- 
r nie 
1 Ventr. 75. | 
Freem. 225. 93. And from a till later Cafe it may be inferred, that ſuch Wood is 
Anon. Mich. only ex=mprrd from the Payment of Tithe, when it is burnt, in the Houſe 
21 W. 3. of an Occupmr of Land in the Pariſh in which it grew, for the 
Uſe of hu Family; for it is therein laid down, that if the Wood be uſed 
for drying Hops, of which the Parſon has no Benefit, his Tithe of Hops 
having bez ſæt our before the Hops were dried, Tithe muſt be paid 
thereol. 
4 | g6. If 


Tithes. 61 
26. F as Occupicr of Land, im Paris where Tithe of Wood and Tithe 1 Roll, Abr. 
© Cor am both dur ww he Tune Perfon, uſe Sifve Cædua, for incloſing his 644. pt 6 
e Corn Land, which fs in the Paris wherein the Wood grew, Tithe is 1 
zac dur of the Wood; bocadlr this is uſed for the Preſervation of Corn 
neuf Tithe is dur. 
v7. Bur # fach Wan be wird for inclofing the Corn Land of another 1 Saund. 143. 
Perm, Tithe is due thereof 3 narwickffanding the Perſon, who is intitled to Croucher v. 
a Tie af the Wood, is bikenide intitied roche Tithe of the Cory grown un.. 
me Land mdlofed. 
v4. If che Tithe of Hops and the Ticke of Wood are both due to the Freem. 334. 
ſome Perſon, Tithe is nor dur uf Sit Cath uſed in poling the Hops : Be- guad, 
cute the Tithe of the Hops is imoneatid by the Uſe of the Poles. 3.2 an 
os. Tithe is nor dur of Hm Crt, ufed in making or repairing Carts Gold. 93. 
or Plots w be wict in Hrfbandryg im the Pariſh wherein the Wood grew: Anon. 
— by the Uſ of the Cars and Ploughs the Tithes of other Things 
ere ancn=aked. 


5 Of diners ather Things. 


1. I s aid down in one Bunk, diat Tihe is to be paid of Acorns, al- 11 Rep. 49. 
Saag the Trees, upon which they grew, would not be liable to the Pay- Liford s Caſe, 
mem of Tune: n 

on. Bur in two other Books i is laid down, that Tithe is not due 18 10. 


— they are gathers and fold. * 
102. Al Linds of Flowers and Rows, whether they grew in a Garden Lit.Rep. 148. 
cr 2 Field, ar: Hable 1 the Pannen of Tiches. Sule's Caſe. 
103. Fru of every Kind, although ic grew upon a Tree in the Hedge of 2 Inſt. 621. 
2 FEZ, s Baie tothe Payment uf Tithe. Bunb. 184. 
104 Furz is not hable wp the Payment of Tiche, if it be burnt in the Lit.Rep 368. 
Hout of z Parifoner, who arri Land in the Pariſh wherein it Rooket v. 
grow. Gomerſel. 
18g. Bu # Furze be fold, it is Hahl to the Payment of Tithe. wd. 
10. FA Man gather green Pes, t eat in his Houſe, Tithe is not due 1 Roll, Abr. 
Tha. 647. pl. 11. 
10 But Fa Man gather greem Peas, to fell or to feed Hogs hh, they . Roll. Abr. 
arc ha ws the Payment of Tatbe. 647. Pl. 12. 


108. Is one madern Cafe, in frems to have been the Opinion of the Bunb. 10. 


Car, Benſon wv. 
FRI Tithe, when they are drawn. Watkins, l. 


3 Geo. 1. 


109. Bur in more modeny Cafe it was holden, that although Turnips Bonb. 314. 
== nar dran, bur are fed off r Grand, Tithe is due thereof, in Caſe they ä 


Ar cxz= by unprofitable Cane. 1 


4 


— 


D Of what Things a mixed Tithe is due, 


Tube, 2s arifcs m a Beaſt, Bird or Fowl, i is called a mixed 2 Inſt. 649. 


Take 1 Roll. Abr. 
| 635. 

2. Diners Things arc, by the Emdeſfuffical Law, liable to the Payment 2 I. 621. 

of z med Tube, which by the Common Law are not. 4 Mod, 344. 
3. The Defign under ths Head = w fhew, of what Things a mixed 

Tithe is due at the Common Law. 
Ver. V. R 


4. In 


62 (D) LTithes. 
1 Roll. Abr. 4. In doing this it will appear, that fome Things, 


_— 3- ral-exempred therefrom, become by Cullom Ele 
* SS mixed Tithe. 


which are in the gene- 
to the Payment of a 


1 Roll. Abr. g. It will alſo appear, that ſome Things, which are in the general liable 

645- pl. 14- thereto, are under particular Circumftances exempred from the Payment of 

pl. 16. 2 mixed Tithe. 

1 Roll. Abr. 6. But wherever any Fraud is uſed, to bring 2 Thing under a Circum- 

645- pL 15- ftance, by Reaſon of which it would, i it had come fairly thereunder, have 

640. Pl. 17- been exempted from the Payment of 2 mizcd Tithe, it is by ſuch Fraud 
rendered liable thereto. 


I. Of the Young of 2 Beat. 


8. It is in the general true, that Tithe is due of the Young of a Beaſt, 
which is not Ferre Nature. 


Bro. Diſm. 9. But Tithe is not due of the Young of 2 Hound, an Ape, or of any 


pl. 20. Beaft which is kept only for Plcafore. 


2 Inſt. 651. 10. Tithe is not due of the Young of 2 Drer; for a Deer is Feræ Na- 
ur 


28 11. And for the ſame Reaſon, Tithe is not due of the Young of a Coney. 
Dn | 
1 Ventr. 5. 


2. Of the Eggs and Young of 2 Bud or Fowl. 


1 Roll. Abr. 12. It is in the general true, that Tithe is due of the Young of a Bird or 


642. pl. 6. Fowl which is not Fire Nature, unleſs the Eggs of the Bid, or Fowl have 
1 _ Rep. before paid Tithe. 


Bro. Diſm. 13. But Tithe is not due of the Eggs or Young df a Bird, or Fowl, which 
pl. 20. is kept only for Pleaſure. 


Moor 599- 14- Tithe is not due of the Eggs or Young of 2 Partridge or Pheaſant ; 
2 Will Rep, becauſe theſe are Feræ Natur. : 


1 Roll. Abr. 15. If a Mankeep Pheaſants, whoſe Wings arc chpped, in an incloſed 

636. pl. 5. Wood, and from their Eggs hatch and bring up young Pheaſantz, Tithe is 
not due of the young Pheaſants, although none vert paid of the Eggs: Be- 
cauſe the old Pheaſants are not reclaimed, and would go out of the Incloſure, 
if their Wings were not clipped. 

Moor 599. 16. It was heretofore bolden, that neither the Eggs nor Young of a Tur- 

Hugton v. Ky are liable to the Payment of Tithe; becauſe Twkics are Fere Nature. 


2 Will. Rep. 17. But it was holden in a modern Caſe, chat, 2s Torkies are at this 


463. Carleton Day as tame as Hens or any other Poulry, Tie is due of the sor 
v. Bright well. Young of a Turky. FR 


1 Roll. Abr. 18. Tithe is not due of young Pigeons, in Caſe they are ſpent in the Houſe 
n Z. pl. 4- of the Occupicr of Land who breeds them. 
* Veatr. 5. 2 Mod. 77. 12 Mod. 47. 


| Roll. Abr. 19. But if young Pigeons are fold, Tirke is Sue thereof, 
pl. 6. 


3. Of Wool. 


20. If a Man pay the Tenth Lamb as Tithe at Mark- tide, and at Mid- 1 
ſhear the other nine Lambs, Tithe is due of the Wool; For al- 6 
h there were only two Months, between the Time of paying the Bunb. 90. 
Tithe Lambs, which were not ſhorn, and the Shearing of the Reſidue, there 
is a new Increaſe. | | 

21. If a Man ſhear his Sheep about their Necks at Michaelmas, to pre- 1 Roll. Abr. 
ſerve their Fleeces from the Brambles, Tithe is not due of the Wool: 645. pl. 16. 
For it appears, that this, it being done before their Wool is much grown, 
could not be done for the Sake of the Wool. N 

22. If a Man, after their Wool is much grown, ſhear his Sheep about 1 Roll. Abr. 
their Necks, in order to preſerve them from Vermin, Tithe is not due of $45: f. 16. 
the Wool. 

23. If a Man, a little before ſhearing Time, cut dirty Locks of Wool 1 Roll. Abr. 
from his Sheep, in order to preſerve them from Vermin, Tithe is not due 646. pl. 17. 
of the Wool. 

24- But if in either Caſe more Wool, than ought to have been cut off, be Roll. Abr. 
fraudulently cut off, Tithe is duc of the Wool. =o bg 

25. It is laid down in one Caſe, that Tithe is not due of the Wool of a Liu. Rep. 31. 
Sheep, killed to be ſpent in the Houſe, or of the Wool of a Sheep which Civil v. Scor, 
dies of itſelf. Tach. Car. i. 

26. But in another Caſe, a few Years after, it is laid down, that Tithe is 1 Roll. Abr. 


due of the Wool of a Sheep, killed to be ſpent in the Houſe: — 


vin, Paſch, 
4. Of divers other Things. rs 


27. Fiſh taken out of a Pond, or an incloſed River, are liable to the 
Payment of Tithe. 

28. But no Tithe is due of Fiſh taken out of the Sea, or an open Ri- Noy 108. 
ver, although they are taken by a Perſon having a ſeveral Fiſhery ; be- Koll. Abr. 


cauſe Fiſh are Fere Nature. ＋ | 17 
Cro. Car. 339. 1 Lev. 179. Sid. 278. 
29. Honey and Bces-Wax are liable to the Payment of Tithe. Fitz, N. B. 


5 1. 
1 Roll. Abr. 635. C. pl. 1. Cro. Car. 559. 


30. But wherever Tithe of the Honey and Wax of Bees has been paid, Cro. Car. 404. 
no Tithe is due of the Bees. | Anon. 

31. Tithe is not doe of the Milk, ſpent in the Houſe of a Farmer ; in Ld. Raym. 
Caſe the Houſe ſtand in the Pariſh, wherein the Cows are milked. 129. Scoles v. 


1 6 — g ah tht... ln — * ** . 


(E) To whom Tithe 4 in the general to be 
P - 


1. IT is laid down in divers Books, that only Spiritual Perſons were at 2 Rep. 45. 
the Common Law capable of receiving Tithes ; becauſe Tithes are 11 Rep: 13. 
an x: ſiaſtical Inheritance Cro.Eliz.293; 
PI a 599, 763. 
Hob. 296, 


2. As 


64 Tithes. 


2 Rep. 44. 2. As a Layman had not, before the 32 H. 8. c. J. any Remedy in the 
2 Iuft. 24%. Cife of Sabrraftion of Tithe. It follows that a Layman was not at the 
Cre. Ela 3 Common Law capable of acquiring a Right to Tithe ; for wherever there 
is a Right, there muſt be a Remedy for the Recovery thereof. ; 
C. Ela zz: 3. The King was indeed at the Common Law capable of receiving 
529, 563. © Tithe, becauſe he is Perſona mixta ; but he could only receive them in his 
2 Rep. 44- Spiritual Capacity, and not as belonging to a Manor. . 
2 Rep. 44- 4 It is laid down, that the King's Grantee, although a Layman, was at 
Biſhop of Win- the Common Law capable, by Virtue of the King's Prerogative, of re- 
chcfter's Caſe. cciving Tithe. 3 . 
1 Roll. Abe 5. Bot it ſeems to be the better Opinion; that as the King himſelf is only 
645. J pl. 2. capable of receiving Tithe in his Spiritual Capacity, and not by Virtue 
Ha-dr. 315. of his Prerogative, the Capacity of receiving Tithe, it being perſonal, 
cannot be conveyed to a Layman. | 
Cro Elz ggg. 6. A Layman could at the Common Law have preſcribed, that in Con- 
763- ſderation of an annual Sum of Money to be paid to the Parſon, for all 
Bro. Dim. Tithes arifing within a Manor, he was intitled to the Tenths of all Corn 
F. . Fl. 5. growing in the Manor. | | 


1 Inſt. 159. 7. At this Day a Layman is capable of receiving Tithe : For the Tithes 

11 Rep. 13- belonging to many Churches, and ſome Portions of Tithes, which upon 

Fin. Rep 309. Piſſolution of Monafteries were by divers Statutes veſted in the Crown, 
are become Lay-Fees, and have all the Properties of temporal Inhe- 
ritances. | 


nn — 


(F) To whom parochial Tithes are to be 
paid. 


2 Iuſt. £41. 1. E FOR E the Decretal Epiſtle of Pope Innocent the Third, which 

6553. was written about the Year 1200, and which, from its being dated 

* _ at Lateran, has been often miftaken for a Decree of the Council of Lateran 

Hob. 296. bolden not many Years before, parochial Tithes were not appropriated to 
any Spiritual Perſon in particular: But it was in the Power of every Perſon, 
to pay Tithes to ſuch Spiritual Perſon or Corporation as he pleaſed. 

2 Inft. 641. 2. By that Epiſtle, which laments the Inconveniencies ariſing from this 
Power, it was directed, that, for the Time to come, the Tithes of all Pa- 
riſhes ſhould be paid to the Perſons having the Cure of Souls in the re- 
ſpective Pariſhes, who were called Rectors. 

Ibid. 3. That Epiſtle, which would not have been in itſelf obligatory, being 
founded in Reaſon and Juftice was well received, and ſoon became Part of 

the Law of the Land; and in Conſequence thereof Rectors became intitled 
to all the Tithes, except Portions of Tithes, ariſing in their reſpective 
Pariſhes. | 

Spelm. Eng. 4. As many Advowſons had, before that Decretal Epiſtle was written, 

Works 137. been granted to divers religious Perſons, as to Abbots, Priors, ſingle Deans 
and fingle Prebends, and their Succeſſors, the Practice of collating them- 
ſclves to the Churches thereto dogg, and of undertaking perſonally 
the Cure of Souls, was for the Sake of keeping the Tithes in their own 
Hands ſoon after introduced. As this Practice was followed by their Suc- 
ceſſors, the Tithes of many Pariſhes were kept perpetually in their 
own Hands. In Procefs of Time, in order to avoid a Multipligity of In- 
ſtirutions and Inductions, fuch Perſons obtained Licences, that they and 
their Succeſſors might be perpetual Incumbents of the Churches. ; 


5. In 


yum — Wau — # . 
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_ 


In this Way Appropriation to Churches did begin: But Churches Spelm. Eng. 
= at that yo=_ only appropriated. to ſuch ſingle Spiritual Perſons, as did Wen 138. 
iv Pcrion adminifter the Sacraments and perform other Divine Service. 

6. Deans and did afterwards obtain Licences, for the IN Ibid. 
priation of Churches belonging to their Advowſons : But as they, being a 
Budy Corporate, could not jointly do the Daty of a Pariſh Prieſt, and as 
no one in particular was bound to do it, a Deputy, called a Vicar, was ap- 
pointed under their common Seal to do that Duty : But the Perſon o 
appointed was uſually a Member of the Spiritual Corporation, to which; 
the Church was appropri 
7. The Practice of appoint ing Vicars being once introduced, Prioreſſes Ibid. 
and Nuns obtained the like Licences for the Appropriation. of the Churches 
bclonging to their Advowſons ; and they likewiſe appointed Vicars, and 
took the Profiis of the Advowſons to themſelves. 
. Encouraged by theſe Examples the Abbots, Priors, ſingle Deans and Ibid. 
fngle Prebends, who had before performed Divine Service in Perſon, did 
ukewiſe int Vicars. 4 
9. It feems probable, that Vicars were not at firſt endowed with any 
Part of ihe Tithes belonging to their reſpeRtive Churches, but received a 
certain yearly Sum of Money, by Way of a Salary; and it appears, that 
the Sam received by fome Vicars was very ſmall. 
10. For by the 15 K. 2. c. 6. after reciting, that divers Damages and 
Hindrances have happened, and daily do happen, to the Pariſhioners of 
divers Places by the Appropriation of the Benefices of ſuch Places, it is 
agreed and aT-med, © That inevery Licence, from henceforth to be made in 
the Chancery, of the Appropriation of any Pariſh Church, it ſhall be ex- 
* preisly contained and cumprized, that the Dioceſan of the Place upon 
* the Approprietion of ſucn Churches ſhall o-dain, according to the Value 
of ſuch Caurches, 2 convenient Sum of Money, to be paid and diſtributed 
« yearly, of the Fruits and Profits of the ſame Churches, by thoſe that ſhall 
have the ſaid Churches in proper U'e, and by their Succeſſors, to the 
* poor Pariſhioners of the ſai4 Churches, in Aid of their Living and Suſ- 
« renance for ever; and alfo that the Vicar be well and ſufficiently en- 
* Jgowed.” 
11. Aſterwards by the 4 H. 4. c. 12. it is ordained, ©** That from hence- 
forth in every Church appropriated, or to be appropriated, a ſecular Per- 
«* ſon be ordained perpetual Vicar, canonically inſtituted and inducted to 
the ſame, and convenably endowed by the Diſcretion of the Ordinary, 
to do Divine Service, to inform the People, and to keep Hoſpitality 
there; and that no religious Perſon be in any wiſe made Vicar in 
any Church appropriated, or to be appropriated, for the Time to 
come. 
12. As it is only provided by the 4 H. 4. c. 12. that Vicars ſhall be 
endowed at the Diſcretion of the Ordinary, it has of Courſe happened, 
that the Right of a Vicar to Tithes is very different in different Pariſhes. 
13. In divers Pariſhes, the Vicars are only endowed with ſome particular Cro.Eliz,46z: 
Tithes arifang in their refpedive Pariſhes. % * 
14. In other Pariſhes, the Vicars are endowed with all Tithes ariſing 2 Roll. Abr. 
in their reſpeftive Pariſhes, except ſuch as are reſerved in the Deeds of 335: Pl. 1. 
Endowment. N. 
19. In other Pariſhes, the Vicars are endowed with all ſmall Tithes 
arifirg in their reſpective Pariſhes. | | 
16. It 7ollows, that as the Right of a Vicar to Tithes does always depend Cro.Eliz.633, 
upon the Endowment of his Vicarage, he ought, whenever his Right is 2 Bulſtr. 27. 


queſtioned, to ſhew bimfelf entitled, by Endowment, to the Tithe he claims. _— To 7%» 


cc 
17 
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66 (F) Tithes. | 


» 1 


LI e cohan tins hr 2 of Subdines. if 
Bunb. 7, 169. he can ſhew, that he and his Predeceſſors have conſtantly received the Tithe 


by him claimed, this is Evidence, chat be has a Right by Endowment to 


Hardr. 329. 18. In many Deeds of Endowment of Vicarages a Power is reſerved 
Twiſle v. to the Archbiſhop, to increaſe the Tithes of the reſpective Vicarages ; 


Blunt. 
and if ſuch Power be not reſerved, an Augmentation of the Tithes be 
made with the Conſent of the 820 
Ibid. 19. In Conſequence of this it has been holden, that if a Vicar and his 
Predeceſſors have for a long Time received a Tithe, which they were 
not intitled to under the Deed of Endowment, this, the Deed of 


Augmentation be not produced, is Evidence, that the Vicarage bas at ſome 
Time been augmented with the Tithe. 


11 Rep. 13. 20. Upon the Diſſolution of Monaſterĩes, the Tithes cf all Churches ap- 
Hob. 308. propriated to the Monaſteries, and all Portions of Tithes belonging to them, 
vere by divers Statutes veſted in the Crown. 


21. Much the greater Part of theſe Tithes have been fince granted in Fee 
by the Crown. , 


22. All Tithes ſo granted, exct pt ſuch as have been ſince given to the 


reſpective Churches, are at this Day due to the Grantces of the Crown, who 
are called Impropriators. 


23. It is in the general true, that a Chaplain, or a Curate, is not entitled 


to Tithe. 
Littl. Rep. 72. 24. A Suit being brought for Tithes by a Chaplain to a Chapel of Eaſe, 
Anon. which was neither Preſentative nor Donative, it was bolden, that he was 


not entitled to any Tithe. 
Noy 15. Bott 25. It was inſiſted, that by the Cuſtom of the Pariſh the Curate, afrer 
v. Brabalon. being appointed by the Rector, was entitled to divers Kinds of Tithes : 
Bunb. 273. But it was holden, that theſe could not be due to him; becauſe the Rector 
Price v. Pratt. might remove him at Pleaſure. 

26. A Bill being brought by a perpetual Curate for the Recovery of 
divers ſmall Tithes, it appeared, that the Chapel, of which he was Curate, 
was annexed to the Church of Hemels Hempftcad ; that he was nominated 
thereto for Life, by the Vicar of Hemels Hempſicad, who in the Inftrument 
of Nomination had given him the ſmall Tithes of the Chapelry, with a 
Power to ſue for the ſame in the Vicar's Name; and that he was licenſed 
by the Biſhop. It was holden, that the Plaintiff had no Right to the 
Tithes, becauſe he had not a permanent Intereſt in them; for that an 
Appointment to a Curacy, although expreſsly made for Life, is revocable 
by the Common Law without any Cauſe being ſhewn, and by the Eccle- 
fiaſtical Law upon good Cauſe being ſhewn. 


27. But a Curate, who comes in by Inſtitution from the Ordinary, may 
| be entitled to Tithes. 
2 Ch. Ca. 19, 28. An Impropriator gave the Tithes of a Pariſh, all which belonged to 
31. Perne v. his Rectory, by Will to the Maintenance of the Miniſter of the Pariſh 
3— for ever: But did not give either the Tithes, or the Power of nominating 
the Miniſter, to any Perſon. This Deviſe being void in Law, becauſe it 
was to no certain Perſon, the Heir at Law nominated A. to be the 
Miniſter. Afterwards upon the Suppoſition of a Lapſe to the Crown, B. 
was preſented, inſtituted and indufted. A Queſtion, to whom the 
Tithes of the Pariſh belonged, coming before a Court of Equity, it was 
decreed, that as B. came in by Inftirorion from the Ordinary, although he 
was not ſtrictly ſpeaking either Rector or Vicar, they were due to 
him. 


Steph. Abe. 29. Perſonal Tubes are ts be paid in the Pb, wherela'the Perfon whe 
1013. is to pay them lives. 


3 | 30. If 


r J)) „ r 


giſtment Tithe is due, have been fome- Bro. Da 
times depaſtured in one Pariſh, and at other Times in another, Tithe muſt vl. 16. 
be paid in each Pari. in Proportion do the Time they were therein de- 

ſtured. | a 
i 1. By the 2 Ed. 6. c. 13. par. 3. — Phat every Perſon, 
« 3 hich ſhall have any Beaſts, or other titheable Cartle, going, feeding or 
« depaſturing in any Waſte or Common, whereof the Pariſh is not 
„known, ſhall pay Tithes for the Increaſe of the ſaid - Cattle to the 
« Parſon, Vier. Pro ietor, Portionary, Owner or other their Farmers 
<« or Deputies of the faid Pariſh, Hamlet, Town or other Place, where the 
« Owner of the ſaid Cattle dwelleth.“ 

32. The Tithe of Lambs is to be paid in the Pariſh wherein the Sheep — 
yean, although the Sheep have been fed in two or more Pariſhes. Boys v 


30. If Cattle, for which an A 


12 Mod 497. 


33. No predial Tithe, which would, if the Corn or other Thing from 1 Roll. Abr. 
which it ariſes had been ſevered before the Death of the Rector or Vicar of 1 3 
the Pariſh, have been due to the Rector or Vicar, is due to the Executor 


of the Re cor or Vicar: But the Perſon, who fucceeds to the Benefice, is = 
iatitled thereto. 


(8) To whom extraparochial Tithes are to 
be paid. 


LL Tithes, ariſing in an extraparochial Place, are by the Con 2 laſt. 647. 
Law to be paid to the Biſhop of the Diocele, in which the P | 


rigs 
But by the Common Law all ſuch Tithes /are to mem 
Kiog. pl. 1 
1 
JAE 2 Roll. Abr. 687. pl. 2. Pl. 5. 


As the Appropriation of Tubes in Conſequence of the Deeretal Epiſtle Anne f. 6. 
ope Innocent the Third, extended only to parochial Tithes, all the Tithes 9 
* extraparochial Places continued to be due to the Kiog. 


4- And conſequently, all extraparochial Tithes, of which no Grant has been. 
made, are at this Day due to the King. 


(H) Of the Right to a Poztion of Tithes in a 


EFORE the Tithes of Pariſhes were, in Conſequence of the Ante, p. 64. 

Decretal Epiſtle of Pope Innocent the Third, appropriated to the 2 Inf. 641. 
Perſons having Cure of Souls in the reſpective Pariſhes, it was a common . 99 
Practice, to grant the Tithes of a whole Manor, or of a particular F 


arm, 

to any Spiritual Perſon, or to any Spiricual Corporation, and to his and 
theig Juceellors, 

2. A Stop 


gw” 


68. — 


of parochial Tubes, — to this 
which had been before thus granted, 


on or and in his. and their 
thus granted, in order to diſtinguiſh them from the 
r * Portions of Tithes. 


2 Inſt. 641, 5. that a Spiritual Perſon has a Right to 
642, 653. a Portion of Tithes, in a Pariſh of which be is neither Rector nor Vicar ; 
and that an Impropriator has a Right to a Portion of Tithes, in a Pariſh of 


which he is not Improprator. 


(1) By whom Tithe is to be paid. 


Hardr. 184. 1. I T has been holden, that the Ocner of the Cattle is liable to pay Pe 


Pory v. T ithe due for depaſturing the 

Wright, Palck. * * 

13 Car. 2. | 

Bunb. 3 2. But in a modern Caſe in the Court of Exchequer it was holden, that 


— only the Occupier of the Land is liable to pay Tithe for depaſturing Cattle; 
TA although the Cattle are the Property of a Stranger. 

3. And in a Note at the Bottom of the latter Caſe it is faid to have been 
ſettled, in the Caſe of Hier and Luan. M. 7 Geo. 1. that in the general 
only the Occopier of the Land is liable to an Agiſtment Tithe : But that 
in the Caſe of a Common, the Owner of the Cattle is liable thereto ; 
becauſe the Owner of the Soil has no Profit from depaſturing the 

; Cattle. 
Noy 150. 4. Ir is laid down in one Cafe, that the Perſon, who buys Corn of the 
— 1 Grower, is not Hable to pay the Tithe thereof ; becauſe he may not be 
Trin-44 ©- known to the Parſon. 
Cro. Ja. 362. g. But it is in another Caſe laid down, that the Vendee of ſtanding Corn 


Moyle v. 
Euer. Mid is liable to pay the Tithe thereof. 


IO Ja. 1. 


Brown. 34- 6. And the latter ſeems to be the better Opinion; for in two other Caſes 
Helev. it js laid down, that the Vendor, who after ſelling his Corn had ſevered it 
8 by Order of the Vendee, ſhould pay Tithe thereof; becauſe it was fold in a 
. 184. 
ſecret Manner. 
7. From whence it may be fairly inferred, that, if the Corn had 
been ſold in an open Manner, the Vendes would have been liable to Pay 
Tithe thereof. | 


5 KA 0 What 


Tithes. 


: — a — — — — — — — — 
. 
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(0) What Lithes ate to be dermed mill 


I. S the Vicars are in many Pariſhes endowed with all ſmall Tithes, 
Queſtions do frequently ariſe, whether the Tubes of certain 
Thongs ae Mo ne caly ik ELIF al. 0.4. 
2. But ſuch Queſtions can iſe concerning Things of which a predial 
Tithe is due; for it is univerſally agreed, that every perſonal, and every 
mixed Tithe, is a ſmall Tithe. 2 12 
3. It was the Opinion of Hal Chief Juſtice, that in order to diſtinguiſh, 12 Mod. 41. 
whether the Tithe of a particular Thing be a great or ſmall Tithe, geen . 
Regard muſt be had to the Place where the Thing from which it ariſes, , 1, 365. 
grows: For that if Corn grow in a Garden the Tithe thereof is a ſmall Skin. 341. 
Tithe ; and vice verſa, that if a Thing, the Tube of which is in the general 
a ſmall Tithe, grow in a Field, the Tube thereof is a great Tithe. 
4. But it was holden by the Opinion of the other Juſtices, Eyre, Dolben 
and Gregory, that the Nature of the Thing, from which the Tithe ariſes, is 
only to be conſidered ; and that the Tithe of Corn, although grown 
ina Garden, would, agrecably to what is lad down in r gog. be a great 
Tithe. | . 
5. It was however ſaid in this Caſe by Dellen and Gregory, that if a 
Thing, the Tithe of which is in the general a ſmall Tithe, ſhould be grown 
in the greater Part of a Pariſh, the Tithe thereof would, agreeably to 
what is laid down in Hutt 78. be a great Tithe. 
6. But Eyre was of a different Opinion as to this Point. | | 
7. The Opinion of Halt Chief Juftice was contrary to what is laid down 
in divers Books; and the Opinion of the three Juſtices has been adhered to 
in two modern Caſes. : | 
8. It is in divers Books laid down, that the Tithe of Saffron is a ſmall Cro El. 467 
one; although a Field of forty Acres be planted therewith. a | 
WV. 
| | Hut. 78. Moor og. 


9. In one of the modern Caſcs the Queſtion was, whether the Tithe of MS. Rep. 
Potatoes, planted in Fields in a Pariſh to the Amount of three hundred Smith 9 
Acres, isa ſmall Tithe? It was holden to be fo. And by Lord Herdwicke Ger, Lin. 
Chancellor—Ir ſeems to me, that in the Caſe of barten and Lifle, Hols., ,, 365; 
Chief Juſtice did ultimately acquieſce in the Opinion of the ; 
Judges; for if he had not, the Judgment would ſcarce, as was 
been given in his Abſence, and upon 
betwixt a great and ſmall Tithe was at firſt founded 
the Thing from which it aroſe. Thus the the 
other Things, were called great Tithes : Becauſe theſe Things uſually 
in large Quantities. On the other Hand, the Tithes of Flax, and 
other Things, which generall in in 
Tithes. . 
the Method has been to denominate 
from its Similicude to other Things, 
ſmall: But it would be productive of 
Tithe, which has once obtained the Denomination of 
ſhould be liable to a new Denomination, from the Quantity 
from which it ariſes, or from the Place where it 
ſaid, that if neither the Quantity of the Thing, nor 
grows, ought to be regarded, the Value of great Ti 
only thoſe Things in a Pariſh which are lable to 
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Nature of ſuch Eſtates. - : 
MS. Rep. 10. In the other modern Caſe it was laid down by Lord Henley Keeper, 
— that the Difference betwixt a great and ſmall Tithe depends entirely upon 
Mich. r G. 3. the Nature of the Thing from which it ariſes. 


Skin. 341. 11. It is ſaid to have been ruled at an Aſſize, that the Tirhe of Clover 
Seed is a great Tithe ; becauſe Clover Seed is a Species of Grain. | 

Banb. 344. 12. But it has been decreed by the Court of Exchequer, that the Tithe of 
Clover Seed is a ſmall Tithe. 


1 Roll. Abr. 13. It has been holden, that the Tithe of Flax is a ſmall Tithe. 
643. pl. 11. 
12 Mod. 4x. 3 Lev. 365. 


Skin. 341. 14. The Tithe of Hay is not a ſmall Tithe, but Vicars arc in many 
; Keb. 419, Pariſhes intitled thereto by Endowment. 

Bunb. 79, 344. 5 | 

Hott. 78. 15. And if a Vicar be intitled by Endowment to the Tithe of Hay made 
Skin. 341. Of Graſs, he is likewiſe inticled to the Tithe of Hay made of Clover, Sain- - 
3 Keb. 4:9. foin, or any other Thing of the like Kind, altbough the Cultivation of the 
Baob.75,344- Thing has been introduced fince the Endowment of his Vicarage : Be- 

cauſe every one of theſe Things is a Species of Grafs. | 

Sid. 443. 16. The Tithe of Hops has been holden to be a fmall Tithe. 


_ 7 The Tithes of Peas and Beans are in the general great Tithes - 

— if a Vicar be intitled to the Tithe of eicher of theſe, t is by En- 

ment. | 
Banb. 170. 18. A Bill being brought for the Tithes of Peas and Beans, fowed and fer 
Gamley v. in Rows, drilled, hoed and hand-weeded in a Garden-Iike Manner, 2s 
Birt. being ſmall Tithes; the Defendant infifted, that Peas and Beans, cultivated 
in this Manner, had uſually been grown in a great Part of the Pariſh ; and 
that Tithes thereof had never becn paid to the Vicar. It was decreed, 
without going into the Conſideration of the Quantiry grown in the Pariſh, 
that us no Endowment of theſe Tithes was produced, nor any Recript 
of them by the Vicars proved, the Bill ſhould be diſmiſſed. 
was 


Thing 
gathering of a Thi ime ſhould make the Tithe 
Tirhe, which would, if the Thing had been gathered at arother Time, 

deen a great Tithe ; it has been ö in the Caſe of 


ng x one 


170. that the Mode of cultivaring 
did not make rhe Tithe thereof a fmall Tithe ; 
Reaſon to hold, that the Mode of gathering Peas or 
the Tithe thereof a ſmall Tithe. 


ET OL) 


4. 


* 


20. If a Vicar be entitled by Endowment to the Tithe of Peas and Beans, 

he is intitled to ſuch Tithe, in what Way ſoever the Land upon which they 

grow is cultivated. | 
21. A Bill being brought for the Tithes of Peas and Beans, the Defen- Band. 15. 
dant iofiſted, that the Vicar was only intitled to the Tithes of Peas and Nebolas ©. 


Beans grown in Fields; when the Ground had been turned with a . Elo. 

Bur it was decreed by the Court of ; that he was alſo intitied to 

the Tithes of Peas and Beans grown in Fi when the Ground had been 

turned with a Plough z and the Decree was affirmed in the Houſe of 

Lords. 
22, It has been decreed, that the Tithe of Potatoes is a ſmall Tithe. es. ap 

16 Gen. z. 2 Alt 365.S.C, 

23. The Tithe of Saffron has been holden to be a ſmall Tithe. Cro Ek. 467. 


— 78. 
Cro. Car. 28. 


24. It has been holden, that the Tithe of Woad is a ſmall Tithe. 


Ua. Ta- 
* 0 - . . l Sid. 447- 
25. The Tithe of Wood is in the General a great Tithe : But in forme : Ren Abr. 


Pariſhes it is a ſmall Tithe: : 643. U. pl. 2. 


(L) How far the Cuſtom of a Parish is to be 
regarded in the ſetting out of Tithes. 


I, 1 is by divers Statutes provided; that Tithes ſhall be paid accurd- 
a iag jo the L/lages and Cuſtoms of the reſpective Pariſhes, in which 
they ariſe. | 4 

2. By tbe 27 H. 8. c. 20. par. 1. it is enacted, That every Petſon, ac- 
** cording to the laudable Uſages and Cuſtoms of the Pariſh, or other 
Place where he dwelleth, ſhall yield and pay his Tithes and other Du- 
« ties of Holy Church.“ I 

3. By the 32 H. 8. c. 5. par. 2. it is enacted. That all Perſons, ſhall 
„% fully, truly and effectually, divide, ſet out, yield or pay, all Tirhes, 
* according to the lawful Cuſtoms and Uſages of the Parifhes or Places, 
** where ſuch Tithes or Duties ſhall grow, ariſe, come or be due: 

4 By the 2 & 3 Ed. 6. c. 13. par. 1. after enaftiog, That the Statutes 
made in the Twenty-ſeventh and Thirty-ſecond Tears of the Reign of 
the late King #H the Eighth, concerning the true Payment of Tithes 
and other Duties, ſhall abide in their full St h and Virtue, it is further 
enacted, “ That all Perſons ſhall truly and juſtly, without Fraud or Guile, 
yield and pay all Mannner of predial Tithes, in their proper Kind, 23 
* they riſe and happen, in ſuch Manner and Form, as hath been of Right 
< yielded and payed within forty Years next before the making of this Act, 
or of Right or Cuſtom ought to have been paid.“ 

5. And by par. 8. it is enacted, * That in every Place the ſame Cuſtom 
of Payment of perſonal Tithes, which had been obſerved within forry 
<< Years before the making of this Act, ſhall be obſerved and continue.“ 

6. The Limitation in this Statute, to forty Years before the making 555-3. 454 2 
thereof, agrees with the Eccleſiaſtical Law: By which if any Tithe Bt Canoes. ye 
A : 


\ \ 


e hi kh... 


— th. * _ 


(0 Tithes. 


1 Sid. 278 


1 ler. 179. 


Ld. Raym. 
359 


been paid in a certain Way for the Space of forty Years, ſach Payment 
would have made a Cuſtom againit the Church. 

7. The Conſtruction of theſe States has cooftantly been; that a Cuſtom 
of a Pariſh as ro che Payment of Tithes is not 0 be regarded, unlefs it be a 


reaſonable one. 
Right, as of Wheat, 


8. Wherever the Tiche of a Thing is duc of common 
a Cuſtom of a Pariſh to pay leſs than the tenth Part for Tithe, is bad; 
becauſe this Cuftom, which amounts to a Preſcription in 1 Decimando 


1 2 Mod 306. as to Part of the Thing, is urrcaſonable. 


Noy 198. 
Holland v. 
Heale, 

1 Sid. 278. 


1 Lev. 179. 


Hob. 105. 
Wilſon v 


The Biſhop of 


Carliſle, 
Baub. 321. 


1 And. 199. 


Adam's Caſe, 


Godb. 234. 
Jacks wv. 


Cavendiſh. 


1 Leon. 99. 


Stebbs v. 
Goodlake. 
Moor 913. 


March 79, 
Weedon v. 


Hardiog. 


12 Mod 498. 


Selby v. 
Bank. 


Bunb. 133. 
Reignolds v. 


Viacent. 


ing Time, only a Halfpenny was to be paid 


9. But where the Tithe of a Thing is dur by Cuſtom, 25 of Fiſ taken in 
che Sea, a Cuſtom of a Pariſh to pay leſs than the tem Part is good; and 


indeed there ſeems to be no Way, by the Cuſtom, of aſcertaining 
what is to be paid for a Tithe, which is only due by Cuſtom. 


10. It vas alledged, that by the Cuſtom of 2 Pariſh, the tenth Part was 
without Fraud to be delivered ro the Rector, in full Satisfaction for the 
Tithe of Wool and that this was to be delivered abſqae wife et tau novem 
partium ejujdem Lane per Reforem. The Cuſlom was bolden to be un- 
reaſonable : For although it be alledged, that the tenth Part of the Wool 
was to be delivered without Fraud; yet this is to be delivered in ſuch 
Manner, as is extremely liable to Fraud. It is morcover contrary to 
Reaſon, that the Perſon who is to pay Tithe ſhould be the ſole Judge, 
whether it be juſtly paid. 

11. The Cuſtom was, that the tenth Sheaf, of fuck Corn 2s was bound 
up in Sheaves, was to be paid in full Satisfaction for the Tithe of all Corn 
grown upon certain Lands. This was adjudged 2 bad Cuftom : Becauſe it 
admits of the paying as little for Tithe of Corn as the Occupier pleaſes ; 
for he may chooſe how much of the Corn be will bind up in 

12. In a Suit for ſubtrafting Tithe, the Defendant alledged, that by the 
Cuſtom of a Farm, the Occupicr of the Farm, after having ſet out the 
Tithe of Corn, was to take back thirty Sheaves of the Tube. As it was 
not averred, that the Farm was a large one, this Cuſtom was holden 
to be bad: For if it were a ſmall Farm, there might be no more than 
thirty Sheaves ſet out for Tithe, in which Caſe the Parſon would have 
no Tithe. 

13. It was alledged, that by the Cuſtom of a Pariſh, when certain Lands 
are fown with Corn, the Parſon is to have for Tube the Corn grown upon 
every tenth Land, beginning to reckon from the Land next the Church. 
It was holden that this Cuſtom, which puts it into the Power of the 
Occupier, by neglecting to manure and fow the teath Lands 2133 
make the Tithes thereof worth very little, is unreaſonable, and 
bad. 

14. The Cuſtom of a Pariſh was to pay Tithe in Kind of Sheep, if they 
were kept a whole Year in the Pariſh : Bur if they were fold before ſhear- 
for the Tithe of each 
This was adjudgrd an unreaſonable Cuſtom ; for thereby the Tithe of Sheep 
. at the Owner's Pleaſure, be made worth very ble. 

5. It was alledged, that by the Cuſtom of 2 Pariſh the tenth Lamb was 


to 3 paid, for the Tithe of all Lambs yeancd in the Pariſh ; and that in 


Conſideration of this, no Tithe was to be paid for Ewes in the 
Pariſh, which did not yean therein. This was holden to be a bad Cuſtom ; 
for, by taking the Ewes out of the Pariſh a lule before the Time of yean- 
ing, the Parſon may be of his Tithe of Sheep. 

16. A Cuſtom to pay Tithes of Lambs Sezt Maris was 
holden to be unreaſonable : Becauſe at that Time Lambs are in the general 
ſo young, that they are not able to ive without their Dams. | 


(M4) Df 


Tithes. h 73 


) Ok the Time and Manner of paying perſo- 
| aol TO. OE Ive ws Cuſtom in a 
Pa 


Y the 2& 3 Ed. 6. c. 13. par. 7. it is enaftcd, © That every Fer- 
<« ſon, liable to the Payment thereof, ſhall yearly at or before Eaſler 
<« pay for his perſonal Tithe, the tenth Part of his clear Gain, bis Charges 
« and Expences according to his Eſtate, Conduion or Degrer, ws be therein 
« abated, allowed and deduted.”* 
2. It was determined in the Houſe of Lords, upon an Appeal from che Eg. Ca. 
Court of Exchequer, that the Occupier of a Corn Mill is only Hable to pay, . 256. 
for his perſonal Tithe, the tenth Part of his clear Profit, aber the Charge of N-* = 


erecting the Mill, and the Expences of Hors, Servants and all other 
Things are deducted. 4 


3. It is ſaid to have been the Opinion of Gilbert Chicf Baron, that Eafter Burk. r74- 
Offerings were at firſt a Compenſation for perſonal Tithes. 

4. And this Opinion ſeems to be confirmed, by two late Caſs in the Bunk. 775, 
Court of Exchequer ; in which the Court m ,t agreed, that Eafter *5*- 
Offerings are due of common Ri 

5. For it cannot reaſonably be ſuppoſed, that an Eaffer Offering is due 
of common Right, unleſs it be at the ſame Time ſuppoſed, that it was at 
firſt paid in Lieu of ſome Thing duc of common Right ; and it feems more 


probable, that it was at firſt paid in Lieu of the Tube of perſonal Labour, 
than of any other Thing. 


(N) Of the Time and hone of out 


p2edial Tithes, where there is Cuſtom 
in a Partſh. 


T is laid down in-divers Books, an be Fitz. NI; 
2 - 


ES Rep. 16. 


2. But it ſeems to be now ſettled, that more than one predial Tithe may 
a the ſame Land in the ſame Tear. 


. It was holden many Years ago, that Tithe is due of aftermownh 5 = 
rs bans 


4. It was holden by the Court of Exchequer in 2 modern Cul Bat Bark. oo. 
Garden Grounds ſhall pay Tithes of the different Crops produced in the nin 
ſame Year ; and that Tithe is due of Turigs when pulled, — they ip © 3 
grow upon Land which has in the ſame Year paid Tube. cas 


5. And in a ſtill later Cafe it was holden, by the fame Court, that if Land Bui. 34 
be ſown with Turnips in the ſame Year that Tithe of Corn thereon u =- 


has been paid, and be fed with Sheep or any unprofitable Cattle, Tithe is to — 50. = 
be paid of the Turnips. 


Vor. V. U 6. It 


—_— 
_ 
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(N) Tuber. 


6. It was indeed in one Caſe bolden, that no Tithe is doc of afrer- 
mowth Hay : But the Reaſon given in this Caſc, for ſuch Hay being er- 
empted from the Payment of Tithe, is, that, by the Cuſtom of the Pariſh, 
the Occupier was to beſtow ſome extraordinary Labour aboet the Tithe 


ol the firſt Crop of Hay. 


Het! tos. 
Aron. 


MIS. Rep. 
Mather v. 
Holm «003 , 


7. It is laid down 2 one Caſe, that 2 Tithe is to be fer our, 2s 
ſoon after the Corn or other Thing of which it ariſes is ſevered, as this can 
well be done, if there be no Cuſtom to the contrary. 

8. And it is in another Caſe ſaid, that if a Man, cither negligentiy or 
with Deſiga, ſuffer Apples to hang longer upon the Trees than then ought 
to ray and they are len, he ſhall account for the Tithe thereof. 

a modern Caſe in the Court of Exchequer, it was faid by the 
8 that all the Wheat growing in a Field muſt be cut down, before 


Mich. 5 G. 3. the Tithe of any Part of the Wheat can be ſet out. 


10. In a ſubſequent Caſe in the ſame Court, wherein 2 Queſtion was, 
whether all the Wheat growing in a Field muſt be cut down, betore che Ie 
of any Part of the Wheat can be ſet out? the Caſe of Maiber v. Halm 
vas cited, and relied upon by the Counſel for the Plaintiff, as a Derermina- 
tion in Point. The late Mr. Huſſey, after opening for the Dricadant, 
obſerved, that the Queſtion was not, according to his Rrcollection, 
much argued i in the Caſe of Mather v. Holmwood; for that, fome Circum- 
{ſtances of Fraud appearing in that Caſe, he, who was of Counſ! with 
the Defendant, recommended it to his Client, to ſubmit to a Decree, for 
accounting for the Tithe in Queſtion without Colts. Having obierved 


this, he, with that Delicacy and Candour for which be was moſt re- 


markably diſtinguiſhed, begged to be informed by the Court, Whether he 
was precluded, by any Thing which fell from the Court in the Caſe of 
Mather v. Holmwood, from arguing the Queſtion in the Caſe. 
Hereupon Parker Chief Baron ſaid, that it was the Deſire of the Court, 
to have the Queſtion, it being a Queſtion of the utmoſt Importance, fully 
argued; and, which ſhewed true Greatneſs of Mind as well as Goodneſs of 
Hearr, he added, that, for his own Part, he ſhould be glad to reconſider 
the Queſtion, in Order to have ab Opportunity, in Caic be ſhould fee 
Reaſon for it, of departing from an Opinion he had for ſome Time en- 
tertained. After hearing 1. Queſtion Folly argued, and taking Tune to 
conſider, the Opinion of the Court was, that it is not to cut Gown 
all the Wheat growing in a Field, before the Tithe of any Part of the Wheat is 
ſer out; andthat the Tithe may be ſer out, as often as a reaſonable Quantity 
of the Corn growing in a Ficld is cut down. Another in this 
Caſe was, whether all the Barley or Oats growing in a Ficid muſt be cur 
down, before the Tithe of any Part of the Barley or Oats can be fer out? 
The Opinion of the Court was — That it is not neceſſary to cut down all 
the Barley or Oats growing in a Field, before the Tithe of any Part can 
be fet out; and that the Tithe may be ſet out as often as a reaſonable 
Quantity of the Corn growing in a Field is cut down. The Court did not 
aſcertain what is a reafonable Quantity of Corn to be cut down, before any 
Tithe is ſet out. So far from doing this, it was ſaid, that it could net be 
done; inaſmuch as it muſt always depend upon the Circumftances of the 
particular Caſe, whether the Tithe was ſet out before a rcaſoaable Quantity 
of Corn was cut down. 

11. By the2& 3 Ed. 6. c. 13. par. 2. it is enacted, © That at all Fimes 
* 2nd as often as oredial Tithes flaall be due, and at the Tithing Tune of 
the fame, it be lawtol to every Party, to whom any of the ſaid Tithes 
„ ought to be paid, or his Deputy or Servant, to view and fee their 
* ſaid TLiches to be jultly and truly ſet forth and ſcvered from the nine 


«- Fares.” 
12. But 
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e 22. Bot it is not neceſſary, ſor the Occupier of Land to give Notice to 1 Rell. Abr. 
the Perſon intitled to a predial Tithe, or to give Notice in the Church, at — 
what Time he intends to ſet the ſame out. * 

13. And in a modern Caſe Carter and Comyns Barons were of Opinion, Bunb. 335. 
that even a Cuſtam of a Pariſh, to give Notice at what Time a Tithe Beaver =. 
is to be ſet out, would be unreaſonable : For the Perſon 1 to the Tithe ff. 7 
may live at the Diſtance of a hundred Miles from the Pariſh. 

14- But Reynolds Chief Baron was of Opinion, that ſuch a Cuſtom would 
be good; becauſe Natice to a Servant would in that Caſe be ſufficient. 

15. The general Rule, as to the Manner of paying a predial Tithe, is, 
that the tenth Part of the Thing, from which it arilcs, is to be juſtly and 
truly ſet out upon the Land upon which it ariſes. 

16. In ſome Caſes the Manner of ſetting out a predial Tithe, is af- 
certained by judicial Determination. 

17. It has been holden, that every tenth Sheaf of Corn is to be ſet out for 1 Sd. 283. 


Ledgar . 
the Tithe thereof. Les. 


18. And it is ſaid, that the Sheaves, ſct out for Tithe of Corn, ought to Banb. 186. 
be marked with a green Bough. woke © 


19. The Occupier ofL.0 6 fpnct of cojuitn Right obliged, to gather 1 Sid. 283. 
the Semis of Cn which have been ſer out for Tithe, into Shocks. 7 =hgg 
20. But be may by Cuſtom be obliged to do this, and the Perſon, having 2 Atk. 136. 


2 Righe to the Tithe, may at any Time bring a Bill m a Court of Equity, Archbiſhop of 
for the Eſtabliſhment of rhe Cuſtom. SSD. 


1. Before the nine Sheaves of the Occupier of the Land are 

to be carried away, the whole ten are to be ſet out 

— that the Perſon, entitled to the Tithe thereof, may have 
portunity of judging, whether the ſame be fairly ſet out. 

22. Ina very late Caſe in the Court of Exchequer, the Opinion of the 

Court, upon great Conſideration, was, that, unleſs there be a Cuſtom of the 

Pariſh to ſet the Tithe of Barley out in ſome other Manner, the Barley 


muſt be gathered into Cocks, and every tenth Cock muſt be ſet out for 
Tithe. 


23. In one Book it is laid down, that Tithe for depaſturing Cattle is to f 329. 
be paid for, at the Rate of two Shilliogs in the Pound of the Money re- 


ring 
24. But it ſeems to be the better Opinion, that Tithe for depaſturing Hardr. 183. 
Cattle is to be paid for, at the Rate of two Sbillings in the Pound of the 
annual Value of the Land, whereon the Cattle were depaſtured. 


25. It is in one Caſe laid down, that the Tithe of Graſs mowed is to be Hob 250. 
ſet out before it is made into Graſs-Cocks. - aa 


Hil. 16 Ja. 1. 


26. But it was in a modern Caſe holden, that the Tithe of Graſs 2 Will. 523. 
mowed is not to be ſet out until it is made into Graſs-Cocks. 

27. The Perſon, intitled to the Tithe of Graſs mowed, is to be allowed Bro. Dilm. 

2 convenient Time, for making it inte Hay upon the Land on which Ae 3 
it grew. 643. X. pl. 2. 
Str. 245. 

28. It was formerly doubted, whether the Tithe of Hops were to be ſet Sid 283. 
our, by the tenth Hill as ſoon as the Binds were ſevered from the Ground Lan es 
er by the tenth Meaſure, after the Hops were picked. 
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Tithes. 


Reeves, 


29. But it has been determined in two Caſes, that the Tithe of Hops is 


XY to be ſet out by the tenth Meaſure, afrer they are are picked. 


2 Ja. 2. Bliſe v. A Mich. 7 Geo. 1. 


MS. Rep. 
Tyers v. 


Walton, . * 


Dom Proc 


May 179. 


Lat. 24. 


Stilman v. 


Cromer. 


Freem. 335. I. 


Raym. 277. 


Dod vs. 
Ingleton. 


30. The ſame was determined in a modern Caſe by the Court of Exche- 


quer ; and the Decree of this Court was affirmed WY OP to the 
. Houſe of Lords. * 


31. In ſome Caſes the Manner of paying 2 predial Tithe is aſcertained 
by Acts of Parliament. 


32. By the 11 &12 . 3. c. 16. it is for the better aſcertaining the 
Tithes of Hemp and Flax cnacted, That every Perſor, who ſhall there- 
i after ſow any Hemp or Flax, in any Pariſh or Place within England, 
« Wales, or Berwick upon Tweed, ſhall pay to the Parſon, Vicar or Im- 
«© propriator, of ſuch Pariſh or Place, yearly, the Sum of five Shillings 
„ and no more, for each Acre cf Hemp or Flax, before the fame is 
* carried off the Ground, and ſo in Proportion for more or leſs Ground 


&« {0 ſown.” 
of the Growth of 


33. By the 31 G. 2. c. 12. it is for the 
Madder enacted. That every Perſon, who ſhall thereafter plant or culti- 
<< vate any Madder, in any Pariſh or Place within that Part of Greet Britais 
* called England, ſhall pay to the Parſon, Vicar, Curate or Im tor, 
* of ſuch Pariſh or Place, yearly, the Sum of five Shiſlings no more, 
© for each Acre thereof, and fo in P for more or leſs Ground 
a * ſo planted or cultivated, in Lieu of all Manner of Tithe of the ſaid 

Madder.“ 

34. But it is in both theſe Statutes provided, that nothing therein con- 
tained ſhall extend, to charge any Lind 4 which is diſcharged of "Tithe by 
a Modus, an antient Compoſition, or otherwiſe. 

35- Although two Perſons are entitled to Moieties of a predial Tithe, the 
Occupier of the Land is not bound to ſet it out in Moieties; for it ia the 
Duty of the Perſons, to whom the Tithe is due, to divide it after it is ſer 
Out. 


(0) Df the Time and Manner of ſetting out 02 


paying mired Tithes, where there is no 
Cuſtom in a Pariſh. 


T is in the general true, that mixed Tithes, which ariſe from Things 
inanimate, are to be ſet out or paid, as ſoon as they can conveniently 
be ſevered from the nine Parts. 

2. The general Rule as to the Manner of out 2 mixed Tithe, 
ariſing from an inanimate is, that the tenth Por of che Thing is to 
be fone out at the Place where it ariſcs. 

3. But the Manner of ſetting out mixed Tithes has, in ſome Caſcs, been 
aſcertained by judicial Determinations. 

4. The tenth Meal of Milk of all a Farmer's Cows is to be ſet out for 
the Tithe of Milk; for if the Perſon, entitled to Tithe of Milk, ſhould 


be obliged to ſend for the tenth Part of every Meal, it would very often 
be not worth the ſending for. 


5. Ir 


; 
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5. It has been decreed, . a> yr uh n 
Dr _ a us, 310m 7 


- 5 * 235 Ee 
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6. But Holt Chief Joſtice was of Opinion that the * is | only 14 Raye. 
obliged to ſet out the Tithe of Milk 3 and he faid, that chat Decree jn Dog 557: Hil 

and Engletou was rather an equitable ane, and founded upon the Cuſtom of ** 

the neighbouring Pariſhes. 

7. And in à modern, Caſe, the whole Court of Exchequer were. of N 73 
Opinion, that the Pariſhioner is only obliged to ſet out every unh Meal of Pack. 
Milk at the uſual Place of milking ; that the Ferſon intitled thereto hught f Geo. 1. 

to fetch it away in his own Pail or Veſſel ; and that, if he do got ferch ir 

away before the next milking Time, the Pariſhioner may pour it os the 


Ground; becauſe: be may then have Occaſion for the Pail or Veſſel in which 
it was ſet out. 


8 The renth/ Part, by. Weight, is. to. be delivered for the Tithe of *2 Mod. 498. 
Woo 


9. Such mixed Tiches, 8 ariſe from the Young of Beaſls, Birds or Berb. 133. 


Fowls, are in the general to be ſet out or paid, as foon n 
Birds of mne without che old ones. Vincenc. 


10. It bas er chat Tithe is not to be paid, for 209 Kamber #2 Mod. 497. 


of young Beaſts, Birds or Fowls under ten: But that this Nember is to be —＋ 
carried over to the Account of the next Year. g 13 W — 


Bunb. 198. 
Egerton v. 
Scill, Trin. 
12 Geo. 1. 


11. But in a modern Caſe, it was decreed by the Court of Exchequer, 
that if the Number of young Beaſts, Birds or Fowls be under ten, this 
Number is not to be carried over to the next Tears Account, — 
Part of the Value thereof in Money is to be paid for Tithe. 
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(P) Df the Tn nne Af Pepin Tithes 
1 od 4 due by Cuſtom... * 


I. [ T isin the general true, that ah a Tithe i is duc by Coftow, the 
Time and Manner of paying it are aſcertained by the Coftom ; and - 

indeed there ſeems to be no other Way, than by the Cuſtom, to aſcerain 

the Time and Manner of paying a Tithe, which is only due by Cuftom. 

2. Bot the Time and Manacr of paying Tiches of Houſes in Lad are 

_ aſcertdined' By Statutes. 

3. By the 37 H. 8. c. 12. par. 2. it is enacted, « That the Inhabitants of 

the City of London ſhall yearly, without Fraud or Covin, pay their Tithes 

to the Farſons, Vicars and Curates of the faid' City; afrer the Rare-fol- 

+ lowing; that is to wit of every ten Shifliogs Rent by the Year of every - 

** Houle within the ſaid City Sixteen-pence Halfpenny, and ef - every - 

+ Rent of twenty Shillings of every ſuch Houſe two Shillings and Nine- 


pence,” 


4. Antiby par. t1. it is enacted, „ That the faid Tahibitants fhail pay 
Us 22 Tiches quarterly, by even Portions.” 

6, But by p. 8. it is enacted, That where a leſs Sam, than is by 
« this Act. directed to be paid for Tithe, hach been accuſtomed ta be 
for the Tithe of any Houſe, that then the Inhabitant of ſuch Houſe £ 
* pay by Lhe, anly after ſuch Rate as bath. been accuſtomed.” 


01. X 6. By 
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6. By "__ Sag Cort A 8 ont c. 15; par. x. ec chat 
Tubes in the City of London were with great Inequality, and are iner 
the late dreadful Fire, in ſrt? the ſame, by taking away of ſome 
Houſes, altering the Foundations of the others, and the new erecting of 
others, ſo difordered, that in caſe they ſhould not, for the Time to come, 
be reduced to a Certainty, many Controverfies and Suits of Law might 


| thence ariſe, it is enacted, That an annual certain Sum of Money therein 


mentioned, ſhall in Lieu of Tithes be paid, in alt the Pariſhes within the 
<« ſaid City, 'whoſe Churches have been demoliſhed or in Part confamed 
« by the late Fire.“ 

7. And by par. 3. it is ensdted, « That the reſpedtive Sums of Money, to 
© be paid in che ſaid reſpective Pariſhes, and affeſſed as therein is direfted, 
<< ſhall be deemed and taken to be the reſpective certain annual Mainte- 
© nance (over and above Glebes and Perquiſites, Gifts and Bequeſts, to the 
© reſpective Parſon, Vicar or Curate of any Pariſh, or to the Succeſſors,) 
< of the reſpective Parſons, Vicars or Curates, who ſhall be inſti- 
4 tuted, induced and admitted into the ſaid reſpective Pariſhes.” 

8. By par. 10. it is enated, © That the Impropriator ot Im 
% of any of the ſaid Pariſhes Thall pay, and allow, what really and bong 
« Fide they have uſed and-ought to pay and and ſatisfy, to the reſpective 
* Incumbents of ſuch Pariſhes at any Time before the ſaid Fire, and the 


fame ſhall de eſteemed and computed, as Part of the Maintenance of 


©& ſuch Incumbent.” 


() In what Cafes the Payment of Tithes 


may be ſuſpended. 


Sp Of the Produce. of Lands in the King's Hands. 


T is laid down in one Caſe, bit the King is exempted, by Virtue of 
his „ from the Payment of Tiches. 


2. But in Weder Caſe it was holden, that even the demeſne Lands of 
the Crown are not exempted, by Virtue of the Prerogative, from the 
Payment of Tithes. 

3. Tithes are not due of che Produce of Lands in the King's Hands ; 
- becauſe the Appropriation of parochial Tithes * not extend to ſuch 
Lands 


E e e 
n and does not extend euher his Grantee 
flee. 


e 


5. By the 2 & Ed. 6. c. 13. par. 5. it is enafted, © That all barren 
"= Reach or waſte Grounds, A Al 3 ſuch as be diſcharged of the Pay- 
©«< ment of Tithes by Act of Parliament, which before this Time have 


* paid no Tithes by Reaſon of their Barrenneſs, and now be, or —_— 
(29 
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call be. improved and converted into arable Ground or Meadow, 
* fill from henceforth, after the End of ſeven Years next after ſuch 
Improvement, pay Tithes of the Corn and Hay growing upon the 
* ſame.” 
6. There is not in this Statute an expreſs Suſpenſion of the Payment of 2 Lal. 656. 
Tikes, for the Lands therein mentioned: But there is certainly an implied 
Suſpen ſion, for the Space of ſeven Years next after the Improvement of 
the Lands. 
7. It has been conſtantly holden, that only ſuch Land is barren, within f lat. 655. 


the Meaning of this Statute, as produces nothing profitable by Reaſon of its Fm. 335. 


catural Barrenneſs. Id. Raym. 


991. 3 Bulſtr. 166. 


1 


8. If Land, which has from Time immemorial been full of Buſhes, be Oro Eliz.475. 
and converted into arable Ground or Meadow, Tithes of the Corn — — Vs 


2nd Hay thereupon grown are immediately due ; becauſe the Land was not 
narurally barren, but became ſo by Negligence. 


9. If Wood Land be grubbed, and converted into arable Ground or Buob. 159. 
— Tithes of the Hay and Corn thereupon grown become due 1 
immediately. . 
3 1 165. 

10. Tithes are due immediately, of the Corn and Hay grown upon Roll. Rep. 39. 
Broom-Land, which has been grubbed and converted into arable Ground or Maſcal v. 
Meadow. 5— 

11. If Land, which has from Time immemorial been overflown by the * Bolftr, 165. 
Sez, be drained, the Payment of Tithes of the Corn and Hay grown upon 1 enters 
this Land is not ſuſpended : Becauſe the Land was not in its Nature barren, _ *. 
OUT became ſo by Accident. 

12. This Statute does not ſuſpend the Payment of any Tithes, which 
were paid before the Improvement of the Land. 

13. For by par. 6. it is enacted. That if any barren Heath or waſte 
« Ground hath 2 this Time paid any Tithes, and the ſame be here- 
< after improved and converted into arable Ground or Meadow, the Owner 
< thereof ſhall, during the ſeven Years next after the ſame Improvement, 

* Py fach Kind of Tiches, '4 as were paid for the ſame before the tax Im- 

A provement.” 


3. Of the Produce of Glebe Lands, 


14. So long as the Rector of a Pariſh bolds his Glebe in his own Hands, Cro.Ekr.4- 9. 
the Payment of ſmall Tithes ariſing thereupon is ſuſpended ; notwith- 578. 
ſanding the Vicar of the Pariſh is endowed of all ſmall Tithes ariſing in tle 2. 
Fariſh: For the Maxim is, Ecclefa Decimas ſeldere Eccleſiæ non debet. 

15- But if a Rector let his Glebe, the Tenant is liable to pay the ſmall Bro. Diſm. 
Tiches, arifing thereupon to the Vicar, 242. 1 


578. 


16. For the ſame Reaſon the Vicar of a Pariſh ſhall not during the Time 1 Brownl. 6g. 


be occupies his own Glebe pay any Tithes, ariſing thereupon, to the Rector Harris v. 
or Impropriator of the Pariſh. 1 


17. But if a Vicar let his Glebe, the Tenant is liable to pay the great Ibid, 


Tahes, arifiog thereupon, t to the Rector or Impropriator, and the ſmall 
tu the Vicar. 
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Hetl. 31. 18. An Impropriator is likewiſe from the Payment of the fazalll 
Booth V. Tithes, arifiog upon his Glebe, to the Vicar, fo long as it is in his own | 
Fig, 79 Hands z for the Maxim extends to him alſo. 

Hetl. 31. 19. But if an Impropriator let his Glebe, the ſmall Tiches arifing there- 
Booth v. upon are due to the Vicar, and the great to himſclf. 


Franklin, 
Fitzg. 79- 


1 Brownl. 69. 20. If a Rector, Vicar or Impropriator, who has fown his Glebe, dir 
cxarris v before the Cora is ſevered, the Executor of the Reftor, Vicar or Impro- 
TIER priator muſt pay Tithe thereof: For although an Execurar be in the 
general the Repreſentative of his Teſtator, he is not fo in his Spiri 

Capacity. 


(R) Of a Modus Decimandi. 


I. In the general. 
. 6 I: \ Modus is a real Compoſition for Tithe. 
i Hardr, 381. 
. 


2. It is probable, that every Mads had its Commencement by 
Ingoliby v. Deed : Becauſe a Compoſition for Tithe can never become a Mads, 
Ware unleſs the Patron and Ordinary be Parties thereto, or it be confirmed by 


2 Will. 523. 


; 1 ms them. 

” W 3. A Vicar and a Pariſhioner had made an that, for the 
Fl! Hitchcock v. Time to come, a certain Sum of Money ſhould be paid annually in Lien of 

1 Hitchcock. Tithes; and it was confirmed by the Biſhop. This was holden to be anly 


a perſonal Contract, and not ſuch a real Compoſition as would bind the 
Succeſſor to the Vicar. 
11 Rep. 19. 4. A Modus may be preſcribed for, without producing the Deed, by 
Graunt's Caſe. which the Compoſition was at firſt agreed upon : For wherever there has 
2 Mod. 321. been, for Time immemorial, a conſtant annual Payment in Lien of Tithe, 
3 . it ſhall be intended that the Payment had a proper Commencement. 
5 5. A Maodus is not good, unleſs the Compoſition were at firft reaſonable. 
2 Will. 573, 6. It is not however at this Day neceſſary to ſhew that the Compoſition 
574. was at firſt reaſonable : For there might be, when the ion ws 
Chapman v. agreed upon, ſome Circumſtance which then made it reaſonable, although 
Movion. this cannot, at ſo great Diſtance of Time, be fhewn. 
7. A Modus mult, at its Commencement, have been a Recompence to 
the Perſon, to whom the Tithe was due in Lieu of which it was to be paid. 
1 Roll. Abr. 8. If a Man preſcribe to be diſcharged of Tithe, in Conſideration of 
649. pl. 8. being obliged to repair the Body of the Church, this is not a good Made: - 
Becauſe, as the Parſon was never obliged to repair the Body of the Church, 
this could never have been a Recompence to him. 
1 Roll. Abr. 9. But if a Man preſcribe to be diſcharged of Tithe, in Confideration 
650. pl. 9. of beingobliged to repair the Chancel, this is a good Madaus: For this mutt 
always have been a Recompence to the Parſon, he being bound 20 repair 
the Chancel. x | 
2 Will. 573. 19. It is not at this Day neceſſary, for the Parry who would avail 
Chapman v. himſelf of a Modus to ſhew, that it was originally a Recompence to the 
Monſon. Perſon, to whom the Tithe was due in Lieu of which it was to be paid : Far 
unleſs it appear, upon the Face of the Preſcription, not to have been fo, it 
ſhall be intended that it was. 


2. ; 11. E 
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11. It is laid down; that a\Modus by Preſcription may be good agamft a Godh. io. - 

Vicar de wi lo ne oh Io rh a d 10 fs e 1 2 
12. But the better Opinion ſeems to be, that, as every Modus by Pre- 52. 

ſcription muſt have begun at a Time whereof there is no Merry, 0 

Modus by Preſcription can be good againſt a Vicar ; becauſe the Endow- 

ment of all Vicarages has been within Time of Memory. 

13. Ir has been holden, that a Modus by Preſcription, to be paid to the * Mod. 216. 

Rector in Lieu of all Tithes ariſing in the Pariſh, is a Diſcharge of Takes 

as againſt the Vicar, 2 91 | _ 

14. The Thing paid as a Modus is uſually a Sum of Money. 

15; But the Payment of a Chattel as a Modus is good 3 becauſe the ori. 5K. 656. 
ginal Agreement might as well have been, that a Chattel ſhould be paid — 
in Lieu of Tithes, as that Money ſhould. 1. | 

16. It is a good Modus to preſcribe, that the Parſon and bis Predecefiors Heb. 42- 
bave, for Time immemorial, been ſcized in Fee of one or more Cloſes of Sa. E z, 
Land lying in the' Pariſh; and have conſtantly received the Profits thereof, 
in Lieu of a particular Species of Tithe, or in Licu of all Tithes ariſing 
in the Pariſh. | : | 

17. An indirect Modus is good. 5 - 

18. A Suit being inſtituted for Tithes in Kind by the Parſon of B. the 
Defendant moved for a Prohibition; and infifted, that he was an Inhabitant 
of the Pariſh of A. that every Inhabitant of the Pariſh of A. who held any 
Paſture Land in the Pariſh of B. had, for Time immemorial, paid Tithes 
thereof to the Parſon of A. and that the Parſon of A. had always paid 
Two-pence for every Acre of ſuch Paſture to the Parſon of B. A Probi 
bition was granted. And by the Court—lr is exactly the ſame Thing, as if 
the Defendant had preſcribed directly, for a Modus of Two-pence, for every 
Acre of Paſture occupied by him in the Pariſh of B. 

19. Tithe is fo abſolutely and effectually diſcharged by a Modus, that Hob. 4, 42, 
although this be not paid, the Right of raking the Tithe in Kind cannot be 
again reſorted to. | "7 

20. If a Man through Tgnorance ſet out Corn for Tithe, upon Land He 4z- 
diſcharged of Tithe by a Modus, and the Parſon take it away, an Action — 4 
of Treſpaſs lies againſt him. 

24. A Modus is not deſtroyed, by the Payment of Tithe in Kind for 2 Br. 240. 
ſome Years. an „ 2 ang | Price . 


-_ 
— 


* 


735. 


Gez. 
Core <. 
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22. Oa the other Hand a Modus muſt be paid every Year, although no Hob ; 
Tithe would have been due: For the Modus, it being a Recompence for * 


the Tithe, becomes a Spiritual Fee. 


23. If the Land, for which there is a Modus, lie freſh, the Modus muſt Hardr. 184. 
, D 


4 Hobeack 
nevertheleſs be paid. | Whadcock. 
24. If there be a Modus to pay thirty Eggs, in Lieu of the Tithe of all * Rell. Abr. 
Eggs, the thirty Eggs muſt at all Events be paid. — 
| | Ld. Raym. 
360. 


2. Of the Certainty required in a Modus. 


25. A Modus muſt be certain as to the Sum of Money, or other Thing, 
which is to be paid. 

26. A Modus, to pay two Shillings in the Pound of the yearly 12 Mod. 583. 
Rent of the Land, is void: Becauſe, as the yearly Rent may be raiſed K. 557- 
or fallen at Pleature, the Sum of Money to be paid muſt always be ** 


uncertain. | 3 26. 


- 


vol. v. | ; 3 27. A 


8 
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A Mods, to pay one Penny or thereabouts for every Acre of Land, 
|; by Reaſon of the Uncertainty of the Sum of Money to be paid. 


But it has been holden, that = Modus, to deliver nine Cart Loads 
im Lieu of all Tiches, is certain enough. 
Thing for which 2 Malus is to be paid, muſt likewife be certain. 
Defendant in 2 Suit for Tithe inſiſted, that the Inhabitants of a 
cnement had been accuſtomed to pay a Sum of Money as a Modus, 
iche of all Corn, grown upon the Lands uſually enjoyed therewith. 
was holden to be void for Uncertainty ; becauſe the Words 
enjozed therewith do imply, that the ſame Lands had not been con- 
with the Tenement. 
31. It has been bolden, that a Mun for a Farm is void: Becauſe a 
Farm does not conlift of any certais Quantity of Land. 


— 


- 


Bor if in _preſeribing for 2 Modus for = Farm, the Quantity of Land 
Fanck ©. of which the Farm conkils be ſpecified, the Modis is good. 


33. And it is not „ that the Thing, for which adus is to be 
paid, ſhoutd be always deſcribed with Cettainty in preſcribing for the Modus - 


Becauſe, if from what is alledged the Thing can faicly be aſcertained, the 
Mad is good ; it being a Mazim of Law, that Certam eff quod Certium redds 


2 WEL 572. 32. A Adu, to pay Twelve-pence for every Acre of Upland, was 
bolden to be good : Berauſe what is Upland may be aſcertained. 

was, that every Perſon living out of a Pariſh 

for every Acre of Meadow or Paſture 


being of Opinion, that it was certain enough; for that there is no great 
Difficulty, in aſcertaining the Number of Acres of Meadow or Paſture oc- 
ed by a Pcrion in a Pariſh. 
for 2 Park is good, akhough the Quantity of Land of 
be net mentioned; for a Park is ſufficiently aſcertained 


» Roll, Ab. 37. But if a Park be diſparked, the Modus, unleſs the Occupier of the 
di Lard alledge, e e ee Quantity of 


27 a Sum of Money yearly, in Lieu of Tithe, 
May ; this is not a good Modus, becauſe the 


Time of Payment is uncertain. 
Bunb. 73. 40. The Preſcription was, to pay a Sum of Money, as a Modus for the 
Phillips = Tithe of Sheep, at Eafer, or when the Sheep ſhall be fold. The Modus 
 Sames. ws holden to be void, by Reaſon of the Uncertainty of the Time of 


Payment. 
3. Of a Medus, which amounts to a Preſcription in non Decimands. 


Cre. Ja. F. 41. A Aa, — Se of 6 Si which is titheable 
TR of common Right, in Diſcharge of the Tithe of the whole Thing, is void. 


42. If the Modus be, wr the Tithe of Hay grown upon ſome Lands, 
Hay grown vpon all other _ the 


m Diſcharge of 1 Tube 
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— 


—— — u —2——Eãͤ 


Pariſh, the ni bad z for, as it AH, Part, it 
amounts as a Prefcripmes ae Decimende, as to the ue of the Hay 
grown in the Pacith. P 
4 The Afedzs was, to pay the Tithe of Milk Part of the Year, in Ld. Raym. 
ä ů —⁵ð¹ the whole Year, the Modzs was bolden 390. Hill 
ws be road = Becauſe n®, mn Efcit, a Preſcription iz n Decimands as to 8. 
Milk for Part of the Year. 1 
12 Mod. 206. Bunb. 307. 


24. But if the Tube of a Thing, as of Wood, be only due by Cuſtom, Salk. 656. 
2 Mad to pay the Tithe of Part thereof, in Diſcharge of the Tithe of the rz, V. 
whole, = good Becauſe there may be a Preſcription iz nou Decimando, 2 Ktod 112. 


If the Tithe of Part of which is titheable of common Hob. 250. 


a Thing, 


45- 
Right, be by = Ann made more valuable, the Modus, although it is to be Salk- 656. 
paid in Diſcharge of the Tithe of the whole Thing, is good; becauſe ſuch 3 Ka, 206- 
Mads may be a Recompence for the Tithe of the whole Thing. 360. - 

2 Will. $21. 

46. A Modes, to pay the tenth Cheeſe from the firft Day of May until Cro.Eliz.609- 
che farſt in Diſcharge of the Tithe of Milk for the whole Auſlin v. 
Year, is of making it into Cheeſe, the 
Tithe of it is Pal 

47. A Thing, which is titheable of com- 
mon Right, the whole chereof, which a Man 

48. of or 22 th an's own 14. Raym. 
Hens, 2 Tiche of would be void: For, as thirty 39% „ Van 
Eggs F all the Eggs a Man bas, foch a Modus may © OE 


Decimando as to ſome Eggs. ä 


all * 1 Roll. Abr. 


n 


Cro.Eliz 446. 
Gryſman v. 


ing, which = titheable of common Right, it being in Fact only a Re- 
compence for the Tithe of that Thing, can never be a Recompence for the 
Tithe of avather Thang which is Iikewiſc titheable of common Right; and 
| ſuch Afodas, which amounts to a Preſcription i= nn Deci- 
mando as to the other Thang, is void. — 


4. Of a Madzs, which has not been conſtantly paid. 


52. It is laid down, that if a Modzs have not been conſtantly paid, it is Salle, G56. 
b Arch- 


i of Vork 
&. The Duke 9 


53. And it has been bolder in one Caſe, that if a Adadur be for the Tithe 1 Roll. Abr. 
of Hay, grown upon à certain Piece of Land, and the Land be converted 651. Sharp 
into arable Land, the A is deſtroyed. v. Coule, 


54. But 


* 
N 
b 


* 
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54. Bur it is in other Caſes laid down, that, although the Payment of a 
AMedas be ſuſpended or ceaſe for a Time, it may be revived again. 
Godb 194 55. In one Caſe the contrary to what was holden in the Caſe of Sharp and 
Brown's Caſe. Coult is laid down expreſsly: For it is laid down, that if there be a Madus 
for the Tithe of Hay, grown upon a certain Piece of Land, the Moda: 18 
only ſuſpended by converting the Land into arable Land, and revives again 
whenever Hay is grown thereu ? 24 | 
1 Roll. Rep. 56. In another it is laid down, that if an Orchard, for which there is 2 
121. Hooper Modus, be diſorcharded, the Modus is ſuſpended : But that, whenever 
v. Andrews. the ſame Ground is again converted into an Orchard, the Modus is 


4 Batz 242. 59. In another it is laid down, that a Modes is not deſtroyed, by the 
Price v. Payment of Tithes in Kind for ſome Years. 


2 Will. 72. 58. And the Doctrine of theſe three Caſes is adbered to, and confirmed, 


— v. in a modern Caſe. 
Hil 4” 2. 2 
5. Of a leaping Modes. 


1 Eq. Ca. 59. It is not, as has been already obſerved, neceſſary, that a Nada: 

Abr. 369. ſhould have been conſtantly paid, yet a Modus muſt, when paid, have 
been conſtantly paid in the ſame Manner; otherwilc it is called a leaping 
Modus, and is therefore void. 

Select Ca. in Go. The Modus was, to pay a certain Sum of Money for the Tithe of 

Chan. 5z, certain Premiſſes, whilſt they continue in certain Hands: But if the Premiſſes 

Webber v. ſhould come into other Hands, then the ſaid Sum or Tithes in Kind were 

Taylor. to be paid at the Election of the Parſon. This Modus was bolden to be 
bad. And by the Court There cannot be a leaping Madus. 


6. Of a Modus, which is too rank. 


61. Wherever the Sum of Money, or other Thing paid as a Modus, is of 
greater Value, than it can be fairly ſuppoſed the Tithes, for which it is 
paid, were at the Time of its Commencement worth, ſuch Madaus, which 
is called a too rank Modus, is void. 5 

11 Mod. 50. 62. A Prohibition was refuſed, becauſe the Modus appeared to be too 
_— rank. And by Holt Chief Juſtice—Wherever a Madaus runs too high, the 
* > ge 2 Preſumption is ſtrong, that it is not a Modus. "> 

: " 63. Ina Caſe about two Years after, the contrary was laid doo n. 
Vin. Abr Tit. 64. The Modus appearing too rank, it was decreed by the Court of 
Liſmes, D. a. Exchequer to be a temporary Compoſition, and not a Mad: But the 
Pl. e Decree was reverſed ; for Churches may have been endowed with more 
hay — than the Value of the Tithes. | 

65. But it has been ſince holden in divers Caſes, that a Modus, which is 
too rank. is void. | | | 

Buab. 10. 66. In one Caſe, a Madus of five Shillings for every Acre of Wheat was 
Benfon . holden to be void, as being too rank; becauſe five Shillings is very near, 


Watkins, 


Hit. 3Geo. 1. if not quite the Value, of the Tithe of an Acre of Wheat at this Day. 


Bunb. 78, 79. 67. In another, a Modus of one Shilling for a Milch Cow was holden to 
Bennet v. be void, becaule it is too rank. And by the Court—A Shilling was, at 
Jenkins. the Time this Modus muſt be ſuppoſed to have had its Commencement, 
Tria. Ges. 1. hf the yearly Value of the Milk of a Cow. | 


2 | 68. Ard 


- 
* 
Ti 
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68. And in the ſame Caſe a Medus of Sixpence for a Calf was halden to 
be toorank. | 

69. The Reporter of this Caſe does indeed ſay, in a Note, that fince this 
Cale a Meds of Sixpence for a Calf has becen bolden to be 

70. And in another Caſe, not two Years before that of Bennet v. 


kins, a Modus of Eleven-pence for a Milch Cow and one of Sixpence 
Calf were both holden to be good. | 


(R) 


71. It may, upon comparing the two laſt Caſes, be doubtful, whether 2 
Shilling be too rank a Madaus for a Milch Cow and Sixpence for a Calf: 
But they both confirm the Doctrine, II . 
void ; for the two Queſtions, whether a particular Madas be too rank, 
and whether a Modus which is too rank be void, are quite diſtinct and in- 
dependent of cach other. 


7. Of a Modus, which is liable to Fraud. 


72. A Modes of one Penny, for the Tithe of all Hay 2 Barb. 262. 


Farm, being for, L ther che Atul i hable to Fac =. 
Fraud; for that all the Land may be turned into Meadow Maſters. 


75. Bot in a Caſe ſuch a Modes was holden to be good ; and the = Wi 367. 
Opinion of the Court, in the Caſe of Bawdry v. Bufbell, is not only ſaid 
have dees a haſty one: But the Ground of it, namely, that 


9. Of the Extent of a Modus. 


76. A Modus for a Garden extends only to the antient Ground of the Bazb. 75- 


Garden; for, if more Ground be laid Os Greta, Go Make doc cer nn : 
extend thereto. MMadkwank, 


Vor. V. 7 77. F 


\ 
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Lars. 1274- 77. If a Modus be, to pay at the Rate of a certain Sum by the Acre, for 

Buik.75.344 the Tithe of all Hay grown in the Pariſh, the Modus extends to Clover, 

Sainfoin, and all other Things of the Gtaſs Kind, although the Cultivation 

of ſome of theſe has been lately introduced into the Pariſh. | 

Tin 53- 78. Bot if a Modus be, for the Tithe of all Hay grown in the Pariſh, 

Fas . Ae. or for the Tithe of all Hay grown upon a particular Farm in the Pariſh, 
the Modus extends only to the antient Meadow of the Pariſh or Farm. 

1 Pail A- 79. It has been holden, that if a Mill be erected upon a Piece of Land, 

2 for which there is a Modus, the Modug extends to the Mill. | 

Tam. 39 Eu. 

Ca. Ja. 4z4- Yo. But this Caſe does not ſeem to be Law: For in a later Caſe it was 

Ama. Trim. holden, that a Mill, although it be erected upon Land diſcharged of 

13 ja-% Tithes, is liable to the Payment of Tithe. | 

4 Mind. 45. 81. If there be a Modus for a Mill, in which there has always been but 

emen =. one Pair of Stones; and a ſecond Pair of Stones be added to the Mill, 

Falkugt the Modus extends to theſe. | 

s Rail! Ar. 82. If the Stream of a Mill, for which there is a Modus, be by the Act 

©g1-pi.:. of God changed from its uſual Courſe z and afterwards the Owner pull that 
MI! down, and erect anew Mill upon the new Stream, the Modus extends 
to the new Mill. 

Ibid. 33. But, if the Stream had been changed by the Act of the Owner, the 
new Mill would have been liable to the Payment of Tithe. 


z 


— 
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(S) Df a Preſcription in non Decimando. 


1 Rall. Amr. 1. Spiritual Perſon may preſcribe i» non Decimando; becauſe every 


55 3. ſuch Perſon was, at the Common Law, capable of receiving a 
Cre.Eiz 229, Grant of Tithes. 

23D, 511. 

Cm Ca.4:; 


2. Another and the principal Reaſon is, that the Church does not loſe 
any Thing by ſuch Preſcription z a Spiritual Perſon having the Benefit 
thereof Fg 


5 


1 Abe. 3. The Churchwardens of a Pariſh, although they hold Land for re- 
©633- 6. pairing the Church, cannot prefcribe in non Decimando for the Land: 
Becauſe they are not Spiritual Perlons. | 
1 Bull Afr. If a Layman be Tenant for Years to a Spiritual Perſon of Land which 
G55. pil. is diſcharged of Tithes, he may preſcribe in non Decimando for the Land; 
Cm Ez 2:6, becauſe, as the Poſſeſſion of the Tenant is in Point of Law the Poſſeſſion 
572. 73 of the Landlord, the Preſcription in this Caſe would be in the Right of a 

Spiritual Perſon. | 

Cra.Czr.4z3;- F. But if a Spiritual Perſon grant an Eſtate of Inheritance in Land, for 
Herr zug. which the Spiritual Perſon might himſelf have preſcribed in non Decimando, 
2 Tu 2 to 2 Layman, the Grantee cannot preſcribe in non Decimando : B:cauſe 
the Preſcription would be in his own Right. ho 


Cra.Elir 6. It has however been holden, that a Layman, who holds Land by 


Croncu =. Copy of Court-Roll of a Manor diſcharged of Tithes, may preſcribe in 
— n Decimando for the Land; although he has an Eſtate of Inheritance 
- therein. 


* 


r * "IL... } 
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7. A Layman may preſcribe i= modo Decimandi : ee bak ans 11 Rep. 13. 
Dec:zmands, 


u nou for any which is titheable of common Right : So Abr. 
Becauſe 2 was net, K. on Law, capable of receiving a C Elia. 20 ;. 


Gram of Tires; and it has been holden in Favour of the Church, that 512 -599:763- 
the Right to Tirhbes cannot be taken away, unleſs an actual Recompence Hob. 
be paid for the fame; or unleſs rhe AY . Which the Land has W 573 
8. Ir has been holden in two modern Caſes, that a Layman can no more Bunb. 32 5. 
cs men Dec:mands igainft an Impropriator than againſt a Rector; Charlton v. 
re cored of common Right to Tithes. | woo 


„ 


9. It is faid to have been bolden in one Caſe, that the Inhabitants of two 1 Roll. Abr. 
Hundreds may preſcribe is ˙ Decimendo, for a Thing which is ttheable of 554; Kidden 
common Right. =" 

— | 15 Car. 1. 


10. B in 2 nne 
of rwo Hundreds, nor of z whole County, can preſcribe in now Decimando, 1 37. Hicks 
for a whach is rizheable of common Right: And it is added, that as 2. Woodſon, 


__no fingle Inhaburanc of Hundred or County can in ſuch Caſe preſcribe A 


1 Decrmande, — — hold, that all the Inhabitants of a Salk. 853. 
Hundred or Connty may 

1. It i indeed — Preſcription is new Decipends, for Wood, Ld, Raym. 
by the Snkbabirznrs of 2a Hundred, has been holden good: But no Inference 137. 
can be drawn from thence ; becauſe Tithe of Wood, which does not renew 22 Med. 11 1. 


anouaHy, is not due of common Right, for in antient Times it was only —— 


pad in particular Places by Cuſtom. 


Mm Or a Diſcharge of Tithes by Gant. 


Layman was not, at the Common Law, capable of receiving a 1 R : 
Grant of Tithes. r 
Cro. Eliz. 293. 
599. 763. Hob. 296. 


2. n at the Common Law, have been 2 Rep. 44. 
diſcharged of Tubes by Grant, provided the Parſon, Patron and Ordinary Bi Biſhop of 


were all Parties 4 - 
And 2 Diſcharge of Tithes by ſuch Grant, Ae 573. 
ſore he reſtive Sears, a hs Day good — = 
Onion. 
Cro. Car. 423. 


4- A Layman cannot avail himſelf of | 2 Diſcharge of Tithes by Grant, 2 Will. 573- 
unl-fs be produce the Derd of Grant: For if this be not produced. Tirbes 11 . MD 
mult be paid, although none have been paid within Time of Memory; np ay 13. 
EF 1 IS 

. 293, $12,599, 763. —— 
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(U) Of a Diſcharge of Tithes by Bull. 
2 tnft 632, 1. COPIRITUAL Perſons did heretofore frequently purchaſe Bulls 
832 * from the Pope, for diſcharging their Lands of the Payment of 
Cro. Ja-454- 2. The Practice of doing this ſeems to have been more prevalent afrer 
= Rep. 44+ the Ordinance of Pope Paſcal the Second, by which it was ordained, that 
only the Lands of the Ciſtercians, Hoſpitallers and Templars ſhould be er- 
empted from the Payment of Tithes. 
2 Inf. 633, 3. It was the Opinion of Coke Chief Juſtice, that the Pope never had the 
Power of diſcharging any Land, belonging to a Subject of this Realm, of 
the Payment of Tithes. E N 
4. For the Sake of removing all Doubt as to this, and of putting a Stop 
to the Practice of purchaſing Bulls for diſcharging Land of the Payment of 
Tithes, it is by the 7 H. 4. c. 6. after reciting, that the Order of the Ciſler- 
cians in this Realm had purchaſed certain Bulls, to be diſcharged of the 
Tithes of their Lands let to Farm, enacted, ** That the Religious of the 
* Order of Ciftercians ſhall be in the State they were in, before foch Balls 
<< were purchaſed ;; and that if they of the ſaid Order or any other, Reli- 
« gious or Seculars, of whatſoever State or Condition they be, do pur the 
„ ſaid Bulls in Execution, or do from henceforth purchaſe other Tuck 
* Bulls; or by Colour of the ſame Bulls, purchaſed ot to be 
do take Advantage in any Manner; a Writ of Preminire facias ſhall go 
* againſt chem.” 


ATE NG 


w) Of a Diſcharge of the Payment of Tithes 


by O2der. 


1. IN antient Times, Monks of all Orders were diſcharged of the Pay- 
ment of Tithes. | 
Cre. Ja. 454 2. But as Monks in Proceſs of Time increaſed to a great Degree, and 
Soy had ſuch large Poſſeſſions, that Holy Church was thereby greatly impo- 
Ss. veriſhed, et Hlia devoravit Matrem, Pope Paſcal the Second ordained, chat 
Monks of all Orders, except the Ciftercians, Templars and Hoſpitallers, or 
of Sg. John of Feruſalem, ſhould be liable to the Payment of Tithes. 
2 Rep 44- 3. This Ordinance being found inſufficient to prevent the Impoveriſh- 
Cro. Ja- 45 ment of the Church, another was ſome time after made by Pope Adrian the 
3 Fourth; by which even the Lands of thoſe three Orders, except the 
. Lacs 74s propriis manibus excoluntur, were rendered liable to the Payment 

of Tithes. Fr | | 
Ame 64. 4- The Privilege of being diſcharged of Tithes extended only to ſuch 
Lands, as thoſe three Orders were poſſeſſed of about the Year 1200 3 for 
all parochial Tithes being at that Time appropriated, to the Perſons who 
had the Cure of Souls in the reſpective Pariſhes, it followed, that if Land 
in a Pariſh were afterward granted to either of theſe Orders, it would be 

liable to the Payment of Tithes. 

Ceo. Ja. 603. 5. As 2a Diſcharge of Tithes by Order was perſonal, every ſuch Diſ- 


— charge muſt, upon the Diſſolution of the religious Houſes to whoſe Perſons 
n i 


EY — —. , Rn ͤ nn 
- N 6 - on 


| 
| 
| 
4 


Tithes, W 


it was annexed, have been at an End, if it had not been continued by one 

6. By the 31 H. 8. r. 13. par. 21: it is enated, that the King his 
 «« Heirs and Succeſſors, and every Perſon his Heirs and Aſſigns, which 

„ hath or hereafter ſhall have any Manors, Lands, Tenements or other 
« Herediraments whatſoever, which belonged or now belong unto any 
Monaſteries, Abbathies, Priories, Nunneries, Colleges, Hoſpicals, Houſes 
« of Friars or other Religious and Eccleſiaſtical Houſes or Places, ſhall 
„ have, hold and enjoy the ſaid Manors, Lands, Tenements and other 
« Hereditaments whatſover, and every of them, diſcharged and acquitted 
of the Payment of Tithes, as freely, and in as ample a Manner, as the 
« ſaid late Abbots, Priors, Abbeſſes, Prioreſſes other Eccleſiaſtical 


Governors and Governeſſes or any of them had, held, occupied, poſſeſſed 


« or enjoyed the ſame, or any Parcel thereof, at the Days of their Diſſo- 
lution, Suppreſſion, renouncing; relinquiſhing, forfeiting, giving up or 
* coming to the King's Highneſs, of ſuch Monaſteries, Abbathies, Prio- 


« ries, Nunneries, Colleges, Hoſpitals, Houſes of Friars, or other Reli- 


gious or Eccleſiaſtical Houſes or Places, or any of them. 


7. By this Statute the Privilege of being diſcharged of Tithes, which the Cro. 


Mooks of the Order of Ciſtercians, Templars, Hoſpitallers, or of St. Jobs of 
Jeruſalem, had enjoyed for all the Lands quamdiu propriis manibus excolun- 
tur, which they were poſſeſſed of before the Appropriation of parochial 
Tithes, was continued to ſuch of theſe Lands as were thereby veſted in 
the Crown. 


8. It has been holden, that if Land, heretofore diſcharged by Order of Bunb. 138. 


Ja. 57: 


Cro, Car. 24. 
Hob. 306. 


ad - 


Tithes, be at this Day diſchatged of Tithes, a Right of Common, either {2=ber: v. 
or appurtenant to the Land, is likewiſe diſcharged thereof. Cumming. 

9. Evidence of a great Tithe having been paid for Land, whilſt it was Bunb. 122. 
in the Hands of the Monks of an Order capable of a Diſcharge of the Lord v. Turk. 


Payment of Tithes, is the beſt Evidence, which can at this Day be given, 
that the Monks were not poſſeſſed of the Land before the Appropriation of 
parochial Tirhes. © | 


10. But Evidence of the Payment of a ſmall Tithe for Land, whilſt it Clayt. 53. 
was in the Hands of the Monks of an Order capable of a Diſcharge of Pl. 92. 


the Payment of Tithe is not Evidence of this: Becauſe Lands diſcharged 
by Order were only diſcharged of the Payment of great Tithes. 


11. A Tenant for Life, of Land which was diſcharged by Order of the Hardr. x74. 
Payment of Tithes at the Time of the Diſſolution of the Religious Houſe 100. Wilion 


ta which it belonged, is not at this Day diſcharged of the Payment of Clayt. 53 


Fires; for che Codſtroction uf the 31 H. 8. 5. 13. has always been, that 
the Privilege, of being theteby diſcharged; of the Payment of Tithes, 
is only continued to thoſe Who have an Eſtite of Inheritance in the 
Land. | 


12. It was found by a ſpecial Verdict, that the Lands in Queſtion, here- Cro. Ja. 559: 


tofore belonging to an Abbey of the Ciftercian Order, were diſcharged of 
the Payment of Tithes quamdiu propriis manibus excoluntur ; that theſe Lands 


YT, 
Bathurſt. 
Cro. Ja 454- 


were in Leaſe for Years, at the Time of their being veſted in the Crown Hardr. 190: 


by the 31 H. 8. c. 13. and that the Leaſe was, now. expired: And the 
Queſtion was, whether the Grantee in Fee of the Crown, ſhould be diſ- 
charged of the Payment of Tithes quamdiu propriis manibus excoluntur ? 


It was holden, that he ſhould : And by the Court—Alchough the Tenant 


for Years paid Tirhes for the Lands at the Time of the Diffolution of the 
Abbey; yet as the Abbat would have holden them, in Caſe the Leaſe 
thereof had expired before the Diſſolution; diſcharged of the Pay ment of 


Tithes quamdin prepriis manibus txcoluntur, the Grantee of the Crown ought | 


to hold them in the fame Manner. | | 
13. By the 27 H. 8. c. 28. par. 1. all Religious and Eccleſiaſtical Houſes, 
whoſe Pofi:flions were not of the Value of more than two Hundred Pounds 
Vet. Vs. A a a Year; 


(W) Tithes. 


a Year, were to be diflolved; and the Lands, Tenements, Tithes and 
other Hereditaments, of ſuch Religious and Eccleſiaſtical Houſes were to be 
veſted in the Crown. 

14. And by per. 2. it is enacted, That every Perſon, who now hath, 
« or hereafter Kal have, any Letters Patent of the King's Highneſs of the 

* Lands, Tenements, Tithes or other Hereditaments, which appertained 
* to any Religious Houſe heretofore difſolved, or which appertaineth to 
any Religious Houſe that ſhall be ſuppreſſed or diſſolved by the Autho- 
* rity of this Act, ſhall have and enjoy the ſaid Lands, Tenements, Tithes 


nnd other Hereditaments, ſpecified in their Letters Patent, in like Man- 


Hob. 306. 
Cro. Ja. 57, 
608. 


„ ner, Form and Condition, as the Abbots, Priors, Abbeſſes, Prioreſſes 

and other Chief Governors, had or ought to have had the ſame, if they 

had not been ſuppreſſed or diſſolved.“ . 
15. It has been frequently determined, that no Land, heretofore diſ- 


charged by Order of the Payment of Tithes quamdiu propriis manibus excolun- 
tur, which in Purſuance of this Statute was veſted in the Crown, is diſ- 


Cro. Car. 24. charged of the Payment of Tithes. 


Hob. 306. 
Cro. Ja. 57. 
608. 


Cro. Car. 24. 


2 Rep. 46. 
The Arch- 
biſhop of — 
terbury's Caſ 
Trin. 38 Elia. 
Cro. Ja. 58. 


Cornwallis v. 


2 Rep. 46. 
The Arch- 
biſhop of 
Canterbury's 
Caſe. 


16. There is in the 31 H. 8. c. 13. a Clauſe in the third Paragraph to 
the ſame Effect, concerning the Lands of Religious Houſes thereby veſted 
in the Crown : But it is Kain, from a ſubſequent Clauſe in the twenty- 
firſt Paragraph of the 3 1h. 8. c. 13. by which ſuch Lands are diſcharged 

of the Payment of Tithes, that the Legiſlature were ſenſible, that ſuch 
La were not diſcharged thereof by the former Clauſe z for if they had 
been thereby diſcharged, the inſerting of another Clauſe of Diſcharge 
would have been altogether nugatory. 

17. By the twenty-firſt Paragraph of the 31 H. 8. c. 13. only ſuch 
Lands, | heretofore diſcharged by Order of the Payment of Tithes quamdiz 
propriis manibus excoluntur, are diſcharged of the Payment of Tithes, as 
came to the Hands of King Henry the Eighth after the fourth Day of February 
in the twenty-ſeventh Year of his Reign. 

18. In Conſequence of this it has been holden, that no Land, heretofore 
diſcharged by Order of the Payment of Tithes gquamdiu propriis manibus ex- 
coluntur, which was veſted in the Crown in Purſuance of the 27 H. 8. c. 28. 
was diſcharged of the Payment of Tithes by the 31 H. 8. c. 13. for, as the 
Lands veſted in the Crown by the former of theſe Statutes, were by Rela- 
tion veſted wpon tbe fourth Day of February in the twenty-ſeventh Year of 
the Reign of King Henry the Eighth, that being the firſt Day of the Seſſion 
of Parliament in which the 27 H. 8. c. 28. was made, the latter Statute 
cannot extend to thoſe Lands. 

19. It has been holden in two Caſes, that Lands, beretofore diſcharged 
by Order of the Payment of Tithes quamdiu propriis manibus excoluntur, 
which were veſted in the Crown by the 32 H. 8. c. 24. are not at this Day 
diſcharged of the Payment of Tithes, 


Spalding, Hil. 44 Eliz. 


20. As there is no Diſcharging-Clauſe in this Statute, ſuch Lands muſt, 


if they are diſcharged of the Payment of Tithes, be diſcharged by the 
31 H. 8. c. 13. 


21. It does indeed appear, upon comparing the Diſcharging- Clauſe in 
the twenty-firſt Paragraph of the 31 H. 8. c. 13. with the third Paragraph 
of the ſame Statute, that the Diſcharge extends to the Lands of Religious 
Houſes, which thereafter ſhall happen to be diſſolved, ſuppreſſed, re- 


** nounced, relinquiſhed, forfeited, given up or by any other Means come to 


« the King's Highneſs :”* But the Con ſtruction in one of the Caſes was, that 
the 


ioned. 
it 
the 


particularly ment 


relied oh, in w 


are expreſaly mentioned, Biſhops, if it had 
have been likewiſe expreſsly 


22. But it has been holden in a ſubſequent Caſe, by three Judges againſt : Jon. 187. 
one, that Lands, heretofore diſcharged by Order of the Payment of Tithes Wigan v. 
in propriis manibus excoluntzr, which were veſted in the Crown by the . | 
32 H. 8. c. 24. are at this Day di of the Payment of Tithes: For - 
that the Words in the third Paragraph of the 31 H. 8. c. 13. which there- 
after ſhall happen to be diſſolved, do include every Kind of Diſſolution, and 
conſequently a Diſſolution by Act of Parliament; and that the Words, 
or by any other Means come to the King's Highneſs, do as well include a 
Coming by AR of Parliament as a Coming by any Way. | 

23. And in a ſtill later Caſe it is faid, that, although there may have Freem. 299. 
been formerly a Difference of Opinion as to this Point, it is now ſettled, Star v. Elliot, 
that the Diſcharging-Clauſe of the 31 H. 8. c. 13. does extend to Lands _ : 
veſted in the Crowa by the 32 H. 8. c. 24. a . 


__ : . 4 n—_— r — Ty 1 - i - * 
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(x) Of a Diſcharge of the Payment of Tithes 
by Unity of Poſſeſſion, : 
1. O long as Land in 2 Pariſh was in the Poste Hon of an Abbot, who 2 Rep. 47,48. 


was alſo poſſeſſed of the Rectory of the Pariſh, the Payment of The Archbi- 
| Tithes for the Land was neceſſarily ſuſpended; becauſe the Abbot could ber of Cen- 


not pay Tithes to himſelf. __ terbury "sCaſe, 
2. But the Land was not diſcharged of Tithes by the Unity of Poſſeſſion ; 11 Rep. 14. 
becauſe Tithes do not ĩſſue out of Land but are collateral thereto. Pall e v. 


| PPCts 
2 Rep. 47, 9. Cro Ja. 454. Com. 503. 


3. And conſequently ſo ſoon as the Poſſeſſion of the Land was ſevered Com. 511. 
from that of the ReQtory, the Land became again liable to the Payment of Fox ©. 
Tithes. Bardwell. 


2 Rep. 47,49: 
Cro. Ja. 454- 11 Rep. 2 


4. Nay it has been holden, that, although there had been, previouſly 2 Rep. 47. 
to the Difſolution of the Religious Houſe, a perpetual Unity of Poſſeſſion The Archbi- 
of the Land and the Rectory in the Abbot and his Predeceſſors, this is not 1 
an abſolute Diſcharge of the Tithes of the Land; inaſmuch as the Words Hob. > ** _ 
of the Diſcharging-Clauſe in the 31 H. 8. c. 3. are not diſcharged of Tithes, 


but diſcharged of the Payment of Tubes. 
| 5. Great 


j 
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11Rep.13.14. 5. Great Doubt was formerly entertained, whether a perpetual Unity, of 
Priddle . Poſſeſnon of Land and the Nectory of the ſame Pariſh'is prima facie a 
Naper-. Diſcharge of the Tirhes of the Land, within the Meaning of the Diſcharg- 


Rep 48. Diſchargze ot | | 


11. 
Sy Eliz.578. 8 | | f 
2 Rep. 48. 6. But it was at Length determined, that if the Land and the Rectory 
The Archbi- had been in the Poſſeſſion of the Abbot and his Predeceffors for Time jmme- 
ſhop of Can- morial, and was fo at the Diffolution of the Monaſtery, and it do not ap- 
terbury's Caſe, pear that Tithes had ever been paid for the ſame, ſuch Land is prime facie 


EE. diſcharged of Tithes by the 31 H. 8. c. 13. The Reaſon given for this 
311. Determination is, that, as it would be very difficult if not im le to 


Cro.Eliz. 578. ſhew at ſo great 4 Diſtance of Time, in what Manner the La at Hicft 
diſcharged of Tithes, it ſhall be intended, that it was diſcharged by Grant z 
in which Caſe the Diſcharge runs with the Land. | W001 

Hob. 298. 7, If it appear however, that a Farmer of the Land had at any Time 

Slade v. before the Diſſolution of the Monaftery paid Tithes for the ſame, this de- 

Drake, ſtroys the Preſumption ariſing from the perpetual Unity of Poſſeſſion ; and 

* 2 is Evidence, that, although the Payment of Tithes was ſuſpended by 

Hob. zin. Reaſon of the Unity of Poſſeſſion, the Land was not diſcharged thereof by 

Cro. Ja. 454. Grant, 7 EE 0+ | 

511. mY 

Ante, p.go. 8. It has already been obſerved, that Lands, heretofote diſcharged by 
Order of the Payment of Tithes quamdiu propriis manibus excoluntur, which 
were veſted in the Crown by the 27 H. 8. c. 28. are not diſcharged of the, 
Payment of Tithes by the 31 H. 8. c. 13. es 

9. It is . ſufficient in this Place to ſay, that Land which was veſted in 
the Crown by the former of theſe Statutes, is not by the latter abſolutely diſ- 
charged of the Payment of Tithes; notwithſtanding there had been a perpe- 
tual Unity of Poſſeſſion of the Land and the Rectory of the ſame Pariſh in 
the Abbot and his Predeceſſors. * | 

2 Rep. 45. 10. It has been determined in two Caſes, that Land, which was veſted 

Oro. Ja. 58. in the Crown by the 32 H. 8. c. 24. is not diſcharged of Tithes by the 
31 H.. c.13. although there had been, before the Diſſolution of the Mona- 
ſtery to which the Land belonged, a perpetual Unity of Poſſeſſion of the 
Land and the Rectory of the ſame Pariſh in the Abbot and his Predeceffors ; 
and it do not appear that any Tithes have ever been paid for the ſame. 

Ate, p. go. 11. As the Reaſons upon which theſe Determinations were founded have 

been already mentioned, it is not nece to repeat them, _ 

12, But, as has already been obſerved, the Determinations in two ſub- 

ſequent Caſes have been, that the Diſcharging-Clauſe of the 3x H. 8. c. 31. 

does extend to Lands, which were veſted in the Crown by the 32 H. 8. 
c. 24. | | 

2Rep. 48, 49. 13. It has been holden, that, although there had been a perpetual Unity 

The Archbi- of Poſſeſſion of Land and the Rectory of the ſame Pariſh in a Dean and 

op of Can. Chapter and their Predeceſſors, or in any other Corporation which was not 

boo pg Religious as well as Eccleſiaſtical, and it do not appear, that any Tithes have 
l ever been paid for the Land, it is not abſolutely diſcharged of Tithes by 
the 31 H. 8. c. 13. For that, whenever the Houſes diſſolved or to be diſ- 

ſolved are mentioned in that Statute, they are always called Religious and Hc- 

clefiaftical Houſes. The Diſcharging-Clauſe in the twenty-firſt Paragraph 

of that Statute does indeed ſay, that the Lands of the Houſes diſſolved and 

to be diffolved fhall be holden and enjoyed “ diſcharged of the Payment of 

*« Tithes, as freely and in as ample a Manner as the late Abbots, Priors, 

A bbeſſes and other Eccleſiaſtical Governors and Governeſſts, or any of 


« them, had, held, occupied, poſſeſſed or enjoyed the ſame or any Parcel 
- x “ thertof:“ 


Ante, p. 91. 


« 2 Ber che CooſtruRtion has been, that as no Houſes except ſuch _ 


as. well as Eccleſiaſtical had been diſſolved, theſe, Words 
Za Governers do only mean ne of Feen which were * 
hgious as well as Eccleſiaſtical. 


(Y) Of Agreements and Leaſes Aar 
| - Tithes. 12 » bo 


T fcems to be ſettled, that if a Parol Agreement be ade for 1 ithes, Bro. contr. pl. 

by Way of Sale thereof for a Term of Years, or for the Life of the * _— 1 

Patton; in Caſe he fo er continue to be Parſon, the Agreement pa ns d 
INCL Godb. 354- 

8 Mod. 62. 


2. the Law does not ſeem to be ſettled, as to the Validity of a 

Parol Agreement for Tithes, by * Retainer thereof. 
3. It is laid down in ſome Books, that a Parol Agreements for Tithes, by Yelv. 9: 
Way of Retainer thereof, for a Term of Years is good. ay Fa 
3 ; Leon. 247. Hetl. 128. 


4 In other Books it is laid Gow that i a Parol Agreemet be made Cro. Ja. mr 


for the retaining of Tithes during the Life of the Parſon, in Caſe he ſo long — | 
continue to be Parſon, the Agreement. is 


g. But ĩt ſeems to be the boner Opinion, tha fuch an Agi ment, cher * rY 
* Years, or during the Life of the Parſon, in Caſe he ſo long continue to 
be Parſon, is not good. 

6. It is in divers Books laid down, that ſuch an Agreement is not good Noy 28, 


for more than one Lear; becauſe it is in the Nature of a Leaſe of Tithes, (Brown 98. 
which is not good unleſs it be by Deed. 1. 1 
174. Godb. 


354. Cro. Eliz. 249. Cro. Ja. 137 360. 203. 


7. And in one of theſe it is ſaid 3 45 ſuch an "ROAM is only C: 2 . 2 
good, even for one Year, becauſe i it is 1. a Sale of the Tithes. 


— 
8. And in a modern Caſe, two out of WE of the — of the Ex- Bunb. 2. 


were of Opinion; that a Parol Agreement, by Way of Retainer of 331 

Tithes, can only be good for one Year. = 

g. If a Parſon, who has made a Parol Agreement, by Way of Rltainer Hardr. 203. 
of Teiches, fora Term of Years, or for the Term of his Life, in" Caſe he ſo Bramer v. 
long continue to be Parſon, afterwards bring an Action upon the Statute for Thornton. 
Subtraction of Tinkes, without having firſt given Notice of his Diffent 
to the the Pariſhioner, although the Agreement be not 
binding, ſhall not be liable to the Penalties of the Statute, nor to Coſts. 

10. And Notice of his Diſſent is not good, unleſs it be given before the Ibid. 

Land, of which he means to take Tithes in Kind, is manured and ſown: 


Becauſe ps the Land would nol if an earlier N otice had been given, | 
have been manared and fown. 


vor. V. B b 1. I 
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2 Leon. 73. 1 If a Paro Agreement, do pol Bevan —— 
Wellock's 2 Parſon, and he refuſe to abide thereby, the Pariſhioner, although” the 
Cale. . Agreement be not bindiog as to the Tithes, may maintain an Action agent” 


— 1 2 * the Parſon for Non - performance of the Agreement. 


Cro. Eliz. 249. 12. But if a Parol Agreement for Years be made with A. that he and his 
Nelſon v. Affigns ſhalt retain the Fithes of certain Land, and the Land be afterwards 
Woodward. aſſigned over to B. B. cannot maintain an Action for Non- performance 
of the Agreement; inaſmuch as the Benefit of a Parol Agreement cannot 
be aſſigned. 2 
2 Show. 307. 13. On the other Hand, if a Pariſhioner refuſe to pay the Money due 
Eaton v. upon a Parol Agreement, by Way of Retainer of Tithes, the Parſon, al- 
Sherwin. though the Agreement be not binding as to the Tithes, may maintain an 
Action for the Money agreed for. n: 1 
Latch. 176. 14. It is laid rode, in ſome Caſes, that a Leaſe of Tubes by ol 


Bellamy v. js, not good; becauſe Tithes, which lie in Grant, cannot paſs without: 
Balthrop. Deed. * | 
2 Browal. ", 2 

17. 


Cro Elia. 249. 15. In other Caſes it is laid down, that a Leaſe by Parol of Tithes is 


Godb, 354 good for one Year ; becauſe the Leaſe enutes gugſi a Sale GP Win 
374. 

Freem. 234. 
16. But the Doctrine of the former Caſes is adhered to in two mode 


Caſes. 
Bunb. 2. 17. In one of theſe it was holden, that a Leaſe 'by Parol of Tithes, even 
n A for one Year, is not good. 


. Bri FT. 


8 Mad, 63. 18. In the other it is laid dawn, that Tithes, which lie in Grant, cannot 


The King v. paſs without Deed. 
Fairclough, 


Mich.8Geo.1+ 


Yelv. 131. 19. A Leaſe of Tithes, to commence at a future Day is void ; for, al- 
Edmonds v. though the Tithes are not Parcel of but collateral to the Land, the ſame. 
Booth. Rules are to be obſerved in Leaſes of Tithes as in Leafes of Land. 


(Zz) Df a Suit in a Spiritual Court foꝛ Sub- 
traction of Lithe. | 


Bro. Diſm. 1. T the Common Law there was no other Remedy againſt a Perſon 
pl. r. pl. 5. ho had neglected to ſet out or pay his Tithe, than by Suit in a 
pl. 6. pl. 10. Spiritual Court. 

2 Rep. 44- 

Vaugh. 195. 


Bro. Dif. 2. If Tithe, which had been ſevered by a proper Perſon from the! nine 
Noy 44. Parts, were afterwards carried away by a Stranger, the Pariſhioner was not 
2 Bulſtr. 184. anſwerable for it: But the Remedy, againſt the Perſon: carrying it away, 


Ciro. Elia. S7. yas by an Action in a Temporal: Court ; for by the Severance it was v 


in the Parſan, and become Lay Chattel. | 
3 Bulftr. 337. 3 But if the Severance of the Tithe were by a Stranger, who had no 
Mountford v. Colour of Title to the Land upon which it aroſe, this did not take away 
Sidley. the Right of the Parſon to ſue the Pariſhioner in a Spiritual Court fon Sub- 
Latch &. traction 


* - > 

hs ” 

- 
* 
a 
* 3 
* 

— — 


— 


— 


traction of Tithe ; becauſe there was not ſuch a in the Tithe 
veſted in the Parſon, by this Severance, "as would have enabled bim to 
r the Pufee who Cwbltaſittwarde-ofry 
it awa 

4- By the 32 K 8. c. 7. par. 2. tis ended, - That in Caſe any Perſon 
« ſhall detain and with-hold any Tithe, the, Party, having Cavfe to des 
© mand or have the ſame, may fue for the ſame in a Court“ 


5. The Conſtruction of this Clauſe has been, that if the Perſob, who Cr. Eka. oy. 


has legally ſet out Tithe, do afterwards carry it away, the 


Party to whom Leigh o. 


the Tithe was due may fue for it in a Spiritual as well 28 ia a Tempdrat od 


Court; for that the Words detain and wmith-hold do fairly extend to d Camry- 
ing away of Tithe aſter ĩt has been fer our. | 

6. But it was in the ſame Caſe holden, that this Cleuſe dess not give Ju- Ibid 
riſdiction to any Spiritual Court, where Tithe, which has been legally * ſet 
out by a proper Perſon, —— 7 ies 7 = 

7. If any Doubt did remain, 2s to the | carrying away of. Fithes, by the 


removed by the 2&2 Ed.6. c. 13. par. 2. it being theteby | 

<« if any Perſon do willingly withdraw his Tube of Corn or Hay, or of 
* ſuch other Things whenaf predlial Tubes. ooghe to be paid; by Redſc) 
* wheredr the ſaĩd Tube is loſt, impaired or hurt ; that then, upon due 


Proof thereof made before the Spwitual Judge, or any other Judge ro 
% whom heretofore he have made the Party ſo with- 


% drawing ſhall pay the double Value of the Tithe fo withdrawn, over and 
« above the Coſts, Charges and Expences of the Suit: The fame to be 


© recovered before the Eccleltaltical Judge, according to the King's 


« Eccleſiaſtical Laws.“ 

ay the Tiake, aftr has hoes legally feed ons the wing Fi 
away the Tithe, after it has been legally fevered from the nine 
Action upon the Stature docs not he agu the Stranger. 

9. By the 2& 3 E4.6. c. 13. par. 2. A Juriſdiction is given to Spi- 
ritual Courts in certain new Caſcs, it being thereby enactecd. That if any 
*« Perſon docs ſtop or let the Parſon, Vicar, + Owner; or other 
* their Deputics-or Farmers, to. view and ſce all Manner of their prodi 
«< Tithes to be juſtly and truly ſer forth, and ſevered from the nine Parts, 
and the ſame quietly to take and carry away, by Reaſon whereof the 
„ made before . or any other Jodye to whom here- 
cc 
cc 


impaired or hurt, over 
* and above the Coſts, — the Suit: The ſame to be re- 


covered before the Ecclehialtical Judge, according 10 the King's Eecls- 
„ fjaſtical Laws.” 


10. Only 
Court for 6 2 


Spiritual Perſons could, at the Common Law, Rug ie = SIA Bro. Diſm. 


pl. 9. 
-- 2 Inft. 648, 


2 Rep. 44. Cro.Eliz. 5 12. 


11. But as Laymen, ſoon after the Diſſolution of Me became 
poſſeſſed of Eſtates in Tithes, it was necefiary, that they uld be 
_— to ſue for Subtraction thereof. 

2. For the Sake of enabling them to do this, it is by the 32 H. 8. c. 7. 
car: 7 enacted. That in Caſe any Perſon ſhall detain and Zub bold any 
* Tithe, the Party being Ecclcſiaſtical or Lay Perſon, havieg. Cauſe to de- 
mand or have the ſaid Fithe, ſhall and may convene the Perſon ſo of- 
* fending before the Ordinary, his Commiſſary, or other competent 


4 « Miniſter 


nn. 


"I 
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Matter of Suit the ſame — — or other competent 
4 Miniſter or lawful Judge, ſhall ard may, by Virtue of this Act, pro- 
« ceed to the Examination, Hearing and Determination, of ev hay tack 
„ Cauſe or Matter, according to the Courſe and Proceſs of the Ecclefiafticz] 
« Laws; and thereupon may give Sentence accordingly.” 

12 Mod. 252. 13. It was heretofore uſual, to cite Perſons from all Parts of 


Emnplerd, 
to anſwer for Subtraction of Tithe in the Prerogative Courts 2 
— and York. 

14. In order to put a Stop to this great Vexation, it is by ue 23 H. 8. 
e. 9. par. 2. enacted, That no Perſon ſhall be from henceforth cited, ſum- 
* moned or otherways called, to appear before any Ordinary, or other Spi- 
ritual Judge, out of the Dioceſe or peculiar Jurifdiction, wherein the Per- 
a fon, who ſhall be cited, ſummoned or otherwiſe call-d, ſhalt be inhabir- 

« ing, at the Time of the awarding or going forth of the fame Citation 
or Summons,” except in certain Caſes mentioned in this Statute, of 
which Subtraction of Tithes is not one. 

15. It is moreover enacted, by the 32 H. 8. c. 7. par. 2. That every 
« Suit for Sobtraction of Tithe ſhall be brought in the Court of the Or- 
* Ginary, Commiſſary, or other competent Miniſter or lawful Judge, of 
the Place where the Wrong ſhall be done.“ 

16. It has been holden, that the Direction of the latter Statute is to be 
followed, as to the Spiritual Court in which a Suit for Subtraction of The 
is to be inſtituted. 

2 Mod. 352. 17. A Perſon, who lived in the Dioceſe of A. bad ſubtracted Tithe in 
Machin v. the Dioceſe of B. Being cited to anſwer for this in the Court of the Biſhop 
of B. a Prohibition was moved for; and it was inſiſted, that by Virtue of 
the 23 H. 8. c. 9. every Citation for Subtraction of Tithe muſt be ro a 
Court belonging to the Juriſdiftion in which the Perſon cited tives. The 
Court being doubtful, a Prohibition was for the Sake of having the 
Point ſettled granted; but afterwards the whole Court were upon De- 
liberation of Opinion, that a Conſultation ought to be awarded. 
2 Inſt. 651. 18. At the Common Law only the Tithe, or the Value thereof, with 
Coſts of the Suit, could be recovered in a Suit for Subtraction of 
Tithe. 

19. But a better Remedy is given by the 2 & 3 Eg. 6. c. 13. Sar. 2. in 
the Caſe of predial Tithes; it being thereby enacted, That if any Perſon 
* do carry away his Corn, Hay or other Things of which predial Tithes 
are due, before the Tithe thereof be ſet forth; or do willingly withdraw 

<< any of his ſaid predial Tithes ; or do ſtop or let the Parſon, Vicar, Pro- 
prietor, Owner or other their Deputies or Farmers, to view and fee all 
«© Manner of their predial Tithes to be juſtly and truly fer forth, and ſe- 
* vered from the nine Parts, and the ſame quietly to take and carry away, 
<< by Reaſon whereof the ſaid Tithe is loſt, impaired or nur; that then 
the Party fo carrying away, withdrawing, ſtopping or lettirg, ſhall pay 
* the double Value of the Tithe ſo taken, loſt, withdrawn or carried awav, 

cover and above the Coſts, Charges and Expences of the Suit: The 
fame to be recovered according to the King's Eccleſiaſtical Laws.“ 

2 Inft. 651, 20. It is laid down, that the double Value, which may be recovered 

under this Statute in a Spiritual Court, is to be over and above the Value 

of the Tithe ; and conſequently that a Suit in a Spiritual Court for Sub- 

traction of predial Tithe is more advantageous than an Action vpon the 

Statute in a Temporal Court for the treble Value; inaſmuch as the treble 


Value of the Tithes may be recovered ia the Spiritual Court, together with 
the Coſts of the Suit. 
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21. But it ſeems to be the that only the double Value of 
the Tirhe and — — —— in A Suit in a Spiri- 
tual Court for Subtraftiocn of 2 peil Tube. 

22. In a Suirins Court for Sabtraction of Tithe the Sentence Godb. 245. 
was, that the Plainaiff, brfades the double Value of the Tithe und the Coſts Baldwin +. 
of the Sum, ſhould alſo recover the ſingle Value thereof. A Neon Wasa 
awarded. And by the Courr—The Spuituz] Court is not 1 by 
the 2 & 3E 6. c. 13. ts give more than the double Value of the Tithe 
and the Coſts of the Sur, in a Suit for Subtraction of Tithe. 
23. If che Defendant dic, pending a Suit the EA. 6. c. 13. ina Spiri- Sid. 181. 
tual Court for Subtrafticon of Tube, and another Suit be pm. e 
menced againft his Execunorg'a Probibiren hes ; for the double Value, 
K GE NL Puniſhment for the perſonal 


=——— 


. the Tue; a an Executr i not anrerale for een 


— his Teſt mor. 

24. It is in the general true, that there is no Method of i Obedi- 4 Inf. 324: 
ence to 2 S e of a Spaiezal Coat by Fine, ME of ARNE. © Bo 4s 
ment. 

25. But by the 30 N. 8. c. 7. par. 4 it is enafted, © That if any Perſon, 

4 afrer a defanitive Sentence given againſt him in an Ecclefiaftical Court 

4 — —— 


. J 
< the Uſe of our Sovereign Lord the King, to perfosm the ſaid Sentence. 


(4s) Jn what Cales a Pyohivition lies to a 
Suit in a Spiritual Court foꝛ Subtraction 


2 a 


Eee which Spiritual Coutts have 
in the Matter of Tirbes, a Prohibition does in many Caſcs lic to a 


Suit in a Court for Sobrraftion of Tithe. 
2. But it is ſometimes difficult to derenine, whether a Prohibition does 
or does not he to ſuch Suit. 


3. It is a Rule of Law, chat Queſtions concerning Tempora! Matters are Fitz. N.B. 40. 


1 — — 
| 2 Roll. Abe. 291. 
,# Pam 1 ibi 2 
ak of . Ar 493. 


Sid. 81, 167. 
. Coo. Ja. 269. Salk. 547. 
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6. As ſome of teſt D mumans ave founded upon nice Dil inctiona, the 
Law, concerning the as a Probubimgn to 2 Suit in 2 Court 
for Subtraftion of Tikes, will tr wack bemer collected from ing the 
. Jucgmar, tan rom any. genera 
which can be laid don. 
Cro.Eliz.665. 7. If Bapunent be . Conte for Sebreafticn 


Mallory v. of Tithe, a Prahibiiun dur nos he; becauſe the Queſtion, whether there 


ritual Court. 
LA. Raym. 8. If to a Libel in 2 
835. Dike there be a lea of grauſs 


VT. 


. of Tiche of Weod 
3 nn; 2 
. whether the Wood . om <—_ ____—. may 
be well tried in the Sparmnusll Coun. 
Ld.Raym.74. 9- If the Validicy of Leaers Pann of 2 Featmeaadh Releaſe, come 
Chamberlain in Queſtion in a Suit an a Spurnaul Court for Sobwraftng of Tube, a Pro- 
v. Hewirſon. hibiton docs nat lir ; becau the Validicy of cicher of theſe may be well 
tried in the Spiritual Count. 
Hob. 247- 10. If a Suit be in a Spiral Court for Sabrrattion of Tube doe by Cu 
Latch. 125. tom, a Prohibition does mot Ties far Tine dur by Caſtom may 2s well be 
2 Mev. 103- ſucd for ina Spiritual Count, = Takes whind is dnt Common Righe, 
Hob. 42.247. 11. A Suit may be in a Spe Court, for cher wild = to be paid 2s 
i Ventr. 274- a Modus : For as the Tithe, im Irm af ii to be paid, i fo ablolutely 
Bunb. 8. diſcharged, that the Parſon cannue nfs un de raking ahercofin Kind, the 
Modus becomes a Spiritual Fee, aud) confequently ir. sccoverable in a 
Spiritual Court. 


12 Mod. 46. 12. Nay it is ſaid in ane Cafe, u 2 Suir, for that which as to be paid 2s 


DR a Modus, can only be infiiruned as 2 Spwimal Court. 


2 Rep. 45. 13. It was heretofore holden, ib 2 Pruhibition would Ic to a Suit in 2 


The Arca- Spiritual Court for Subtractiam af Tr, apon —_ — — 
— ſtomary Method of Tithing, or of 2 Idades ; Me- 


the cuſtomary 
Caſe. thod of Tithing, or che Modus, haf nur bern pleaded in the Spiriawal Court. 
Cro.Eliz. 511. 
Ld. Raym. 14. It has been fince halden, lac 2 Profibicicoa does not be in foch 
835. Dike Caſe, unleſs the Cauſe Tuggrfied for ding the Profibiten has been 


Bunb. 176. 15. But if a Bill be filed mn a Cour of 
Blackett v. appear, Ges fs EM Mn 
. Tithe, for which the Mads as Alg un br 2 Recompence, an Injunction 

is uſually granted; although the a be not been 
Rub. 17. 16. If a cuftomary Merhad Eg cur Tithe, or a Aedas, be pleaded 


12 Mod. 206. 17. Bur if che cuſtomary aged of fening 
Hill v. Vaux. which is pleaded to a Sum an 2 
bale. . appear plainly to be bad, RA 
of the Plea be denied: CE EC EINE e ee 

| Hon, order to try the Ee of a Thavg, which if it do caift is 


— —— §˖＋ꝗꝙ ; 
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n 


My . 


of letting our Tirhe, or the Validiry of 2 Afodes, come in 


be tried in a Spiritual Court. 


— 


Tiles. {Aa) 99 


— — 


18. DG dtd char the Exitieace of » cuftomary x 2124. = 
= a Sac 7d. 547- 
in a Court for Sobrraftion of Take, = Prokibites ks ; becauſe e. 
the Exiſtence of the Cuſtom or the Validny of The Ade caxcor be well : Vere. 25, 


tried in ſuch Court. — —»—„—½ . ws = Leo 193. 


'Years, in others an Uſage of twenty Years, in ethers an Uigz of thicry = - pM 


Years, and in all an Uſage of forry Year, docs —— . 


make a Cuſtom ; whereas then cannot be 2 cum Mtb of ſcrring 


out Tithe or a valid Modes, unicis rhe Tithe hes Tame xmmeneriaily been 


ſet out in the Method prefcribed for, or the Meads has bern pad Tune 


= 
If, afcer a Prokibicios have been awarded, Ifve be taken the Hob. 192, 


Exi of cuſtomary Method of ſeing our Tathe, or the Vabbdiry of 2 7. 
Modus, which has been pleaded in the Spiritual Court, and the Verdict in Cn 
Prohibition be, that there is nor fuck a I 
Tithe, or ſuch a Modas, a Confulration 


exiſt 
C 
ting out Tithe, which has been pleated in che Spiritual Count, ns be good in . 
Part, a Conſultation ought not to be awarded; becauſe, 25 the Cum is in 
Part good, the Suit ought not to proceed in the Sparnual Court. 
21. If one Modes be fi as 4 Cauſe of Frokbzos, and » Verdi CraEkz 755. 
in Prohibition find a different Iz, 2 Confulration ought nor to be z d- tn 


ed, becauſe the Validiry of the Mies which is found, cannce be well tried M0 


in the Spi Court. 
22 It the Bounds of a Pariſh come in Queſtion in 2 Sum in 2 Spiningal > Rell Abe 
e EI TIIIIEIR 2 
22 * 
1 Lev. 78. 


23, Bur it is Lid. that 2 Spiritual Court cannat try the Bounds : Sid. 2g. 
of a Pariſh, the Bounds of a Vill in a Pariſh may be wird in fock Court. Lev. 8g. 

24. And in one Calc it it laid down, that a Spiritual Cour can ty the 2 Roll. Abr. 
Bounds of a Vill in a Pariſh. you BL 7. 


D 


Wraghe. 


25. But if the Reaſon of the Determination in this Cale, which i, that 
the Diſpute was berween two Perfons, be artcaded wn, = by ao 
Means follows, that the Bounds of a Vill in a Pariſh can in the gracral 


26. If the Right of carrying away Tithe, by 2 Way, come in = Bulfr. 68. 
Queſtion in a Suit in a Spiritual 5mm — ou 2 f 5=0-- 


bition lies; becauſe a Right of Way docs generally depend wpas Uſage. 
- 27. Wherever a Spiritual Court daes try aT — — 0s. 


cidental to a Queen concerning Suberaction of Tithe, the T 1 Ve. 291. 
Matter muſt be m . Rules of che Common Law ; ocher- . 


wiſe a Prohibition lies. Ld.Raym. 74. 


28. If a i n ne Sided Comes Oo Mie.G66. 
for Subtraction of Tithe, offer to this by one Watnefs, and the Proof Mallory . 
be not admitted, a Prohibition Bes ; for, although two Wing arc ne- Mer 
ceſſary by the Eccleſiaſtical Law in cvery Cate, the Common Law requires 
bur one in this Caſe. 

212722 ͤ —ͤ—k —— — 
to be ſufficient, Court is to us own Rules of che * 
of the —ů — — pam 

30. It is laid down in ſome Books, uns Rakes bs 2 fl ce7. 
Suit in a Spiritual Court for Subtraction of Tithe after Sentence. Ld. . 


$35. 
31. In 


100 Tithes. 


— — 


Sali. 54%. 3. In other Boaks it is laid down, that although a Prohibition does 

Band. 17. le after Sentence, in a Caſe wherein the Spiritual Court had not Juriſdict ion 

in the principal Matter, node lies to a Suit for the Subtraction of Tithe after 

Sentenoer: Becauſe, as the Spiritual Court had Juriſdiction in the ptin- 

cipal Matter, the Defect can only have been of Juriſdiction to try ſome 

incidental Mater; in which Caſe a Prohibition does not lie after Sen- 
rence. | * | 

32. But if the Sentence of a Spiritual Court be illegal, a ſpecial Prohi- 

_ biion may be obtained to a Suit in a Spiritual Court for Subtraction of 

Tithe after Sentence. | | 


| Godb. 2453. 33. In a Suit upon the 2 E. 6. c. 13. for Subtraction of a predial Tithe, 


Baidwin . the Sentence of the Spiritual Court was, that the Plaintiff, beſides the dou- 

Grey. ble Value of the Tithe and the Caſts of the Suit, ſhould likewiſe recover 
the fingle Value of the Tithe by Way of Damages, As a Spiritual Court 
is not impowered by that Statute, to give more than the double Value of 
the Tithe and the Coſts of the Suit, the Sentence was holden to be illegal; 
acd a Special Prohibition was awarded. 


2 — 8 
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(Bb) Of a Suit in a Court of Equity foz 
Subtraction of Tithe. 


HE Courts of Chancery and Exchequer have both Juriſdiction in the 
Caſe of Subtraction of Tithe. 
Baub. 28. 2. A Bill in Equity may be filed for Subtraction of Tithe, however ſmall 
Anon. the Value of the Tithe ſubtracted is. | 7 
Bab. 115. 3. If a Bill in Equity be filed for Subtraftion of Tithe belonging to a Por- 
Bailey v. tion of Tithes, or of the Tithe of a particular Thing, every Perſon, inti- 
Worrall. tled to any Tithe ariſing in the Pariſh in which the Tithe is claimed by the 
Bund. 283. Bill, muſt be a Party thereto ; becauſe the Right of every ſuch Perſon may 
be affected by the Decree. | 
Barb. 192. 4. A Sequeſtrator cannot file a Bill in Equity, for Subtraction of Tihe 
Jones v. Bar- during the Vacancy of the Benefice, without making the Biſhop of the Dio- 
_ ceſe a Party; becaufe the Sequeſtrator is accountable to the Biſhop for 
what he receives. | 
Bonb. 141, 5. If a Bill in Equity be filed by a Sequeſtrator, during the Inſanity of an 
Tae Brio Incumbent, for Subtraction of "Tithe, the Incumbent or his Committee muſt 
of London v. be a Party to the Bill; otherwiſe, if the Incumbent ſhould recover his 
Nine. Senſes, and file another Bill for the fame Tithe, a Recovery by the Se- 
or could not be pleaded in Bar to the ſecond Bill 3 15 
Banb. 325. 6. If a Rector or Impropriator file a Bill in Equity, for Subtraction of 
Charkon v. Tithe belonging to a Rectory, it is ſufficient to ſhew a Title to the Rec- 
Charlton. (ory; the Right of Tithe being incident to the Right of Rectory. 
Burb. 11;. 7. But an Impropriator muſt in ſuch Bill ſhew that either himſelf, or the 


A 


| Penoy ©. Perſon under whom he claims, has an Eftate in Fee, in the Rectory. 


Banb. 295, 8. It is not however neceſſary for an Impropriator to derive his Title in 
Leigh w. ſuch Bill from the original Grant of the Rectory by the Crown; it being 
Maudilzy. fſufficient to ſhew that he is ſeiſed thereof in H Ferre. 

Cro.Eliz 633 9. If a Vicar file a Bill in Equity for Subtraction of Tithe, he muſt ſhew 
2 Bulfir. 27. himſelf intitled by Endowment or Augmentation to the Tithe claimed: 
Bonb. 7, 72, Becauſe a Vicar can have no Right to Tithe, except by Endowment or 
Wh Augmentation. | 

I 


10, It 


. — 


Tithes.. (Bb) s : TY 10 


10. I i ee. FIST to. ſer out in ſuch Bill the 2 Balti. 2. 
his Vicarage was candowed or with the Tithe f Kar. 729: 
he cop from, that he and bis Predecefiors have conſtantly aus 7, 15. 
— ———— 
. E Here Of Tilke ag © x Portion of ez 325. . 
mne — | 
be mult . thoſe under Buob. 262. 
whom he clams. 
12. If the Defendang, is his Anſer to 2 Bill in y for Subtraction Bunb. 72. 
of Tithe, admit the Plaindff”s Title to the Tithe — and do e 
inſiſt upon being di of the Tithe, or of the Payment thereof, the * 
Want of let out a Tule in dhe Bill is cured. 
16. If a be filed for Subtraction of a predial Tithe; wich- » Vera. 60: 
out wal te Peale of the ee Vale gem by the Sets 4 Deine 2 ; 
lies; for a Court of Equity will acver compel a Defetidant ti diſcover any 37» 
Thing, by the Diſcovery of which he may become liable to a Penalty. 

4- Bat if the Plaintiff in ſuch Bill ooly pray Relief as to the ſingle Bunb. 193. 
Valac of the Tithe Gn. i it is nes to waive the Penalty. —TheAttorney- 


General v. 
Vincent. 


7 — having bees filed for Sabiraicn of Tithe; the De- Bunb. 26. 
fendant ſtood out till a was granted; nm — 
taken pro Confeſſso. The Deſcendant afterwards moved for a Rule; that . . 
upon paying, Caſts the Value of the Tithe might be aſcertained by the 
Taxation of the Maſter, or by the Oath of the Plaintiff. This was refuſed 
But a Rule was made for the Plaintiff to ſhew Cauſe, why he ſhould not 
conſent to make Oath of what Value the Tithe was. X 
16. If a Tender were made before the Bill Fr 
Tithe - was. filed,” and a Tender be again made by the Anſwer, che De- A. 
is not liable ro Coſts. 
17. But if the Defendant did nor wake a Tender before the Bill was Ibid. 
filed, he uſt, nptwathſtznding be make a Tender by his Anſwer, account 
for the Tithe and pay Coſts, bew ſmall focver the Value of the Tithe ſub- 
tracted ia. 
18. If a Bill be filed in the Court ef Exchequer for Subtraction of Tithe, Buob. 211. 
and the Defcadanc plead, that 2 Modes for the Tithe thereby claimed has, G*2l* v. . 
aer diretting an Ade, bers citabliſhed by a. Decree of the Court of. b | 
Chancery, the Plea is good in Bar to the Bill in the Court of Ex 
19. A Blca.of Noa-refidence is good in Bar man Bill in Equity, brought Ibid. 
by a Rector or Yicar for Subtraction of Tithe. 
20. But it muſt be ſhews, that the Noo-refidence was before the Time, Ibid. 
in which the Tithe claimed by the Bill became due. | | 
in Bar to a Bill in Bunb. 213. 


21. The Statute of Limications cannot be 
Equity for Subtraction of Tithe : Becauſe the Defendant is conſidered as Marſton o 
a Bailiff or Receiver of the Plaintiff z and that Stature does notextend to VO 
Demands upon ſuch Perſons. 

22. If a Bill in Equity be filed for Suberaction of Tithe due of common Bob. 61. 
Right, the Defendant cannot avail bimſelf of a Diſcharge of the Tithe, * 
7 unleſs the Diſcharge be ſpecially pleaded. 

A Diſcharge of the Tube of one Thing, or of the Payment Pas 297- 
1 may be infifted pon, in an Anfwer to a Bill ia Equity for Sub- (Bice 
tration of Tithes of divers Things. A 
24. Bat if the Defendant in his Anſwer inſiſt upon a Diſcharge of all Ibid. 
Tithes, or of the Payment thereof, and prove only 4 Diſcharge of ſome 

Tithes, or of the Paymentthereof, he cannot derive any Benefit from the 


Diſcharge proved. 
„ _ 25. Divers 
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unb, 80. © 125. Divers Moduſſes for the Tithes of divers Things may be inſiſted 
— — V- upon in an Anſwer to a Bill in Equity for Subtraction of Tithes : But they 
en, mauſt be pleaded ſeverallg; for one Modus cannot be pleaded diſtributively 
| for the Tithes of divers Things. 
| 26. If a Modus be inſiſted upon in an Anſwer to a Bill in Equity for Sub- 
traction of Tithe, the Day, upon which i it is to be paid, ought to be ſet 

| out. 
Bunb. 105. 22. And in three modern Cafes the Moduſſes were diſallowed; becauſe 


. v- the Days of paying them were not ſet out in the reſpective Anſwers. 


Paſch. 8 Geo. 1. Pemberton 0. Sparrow, Trin. 8 Geo. 1. Eloy v. Prior, Hil. 10 Geo. 1. 


_ 280. 28. But in * modern Caſe, wherein a Modus, the Day of paying 
hr 2 which was not ſet out, had upon an Iſſue directed been found for the De- 
ing fendant, it was holden, that the Defect of having ſet this out was cured by 
Hi. 3 Geo. a. the Verdict; and the Modus was eſtabliſhed. 


Bunb. 328. 29. In a ſtill later Caſe, the following Diſtinction was taken by Reynolds Chief 
pos ey Baron; namely, that the Want of having ſet out the Day, upon which a Modus 
Tn. 78 a; is to be paid, in an Anſwer to a Bill in Equity for Subtraction of Tithe may be 
ſo ſupplied by Evidence, as to be a Foundation for the Court to direct an 
Iſſue to try whether there be the Modus, with Liberty to indorſe the Day of 
Payment upon the Paſtea: But that if a Bill in Equity be brought to eſtabliſh 
a Modus, the Day of paying it muſt be expreſsly ſet out. | 
FRY. 4 30. It was holden in one Caſe, that it is incumbent upon the Plaintiff, 
C—— prove the Quantity and Value of the Tithe claimed by a Bill in Equity 


G . 
— wg * for Subtraction of Tithe. 


Bunb. 60. 31. But the Authority of this Caſe has heen often denied ; and it is now 
er a conſtantly holden, that the Defendant, muſt in all Cafes, even where a Modes 
ro is pleaded, ſet out, in his Anſwer to a Bill in Equity for Subtraction of Tithe, 
the Quantity and Value of the Tithe claimed by the Bill; becauſe it fre- 

; quently happens, that no Perſon except himſelf knows theſe Things. 
2 Will. 463. 32. It was not heretofore the Practice of the Court of Exchequer to 
88 decree, that the Defendant ſhould account for Tithe, which became due 

6.9" after the filing of the Bill for Subtraction of Tithe. 
Ibid. 33. But the Practice at that Time of the Court of Chancery was to 
decree, that an Account ſhould be taken of all Tithes due at the Time of 
making the Decree. 

MS. Rep. 34. And it was faid in a late Caſe in the Court of King's Bench by Lord 
Robinſon v. Mansſield Chief Juſtice, that the Practice of the Court of Exchequer is at 


Mich.1Geo.3 this Day the ſame as that of the Court of Chancery. 


(Cc) Df a Suit in a Court of Equity to eſtabliſh 
a Modus, oꝛ à cuſtomary mers of ſetting out 
Tithes. 


1 Vern, 18; 185. T was formerly doubted, whether a Bill could be filed in a Court of 
"rg oy Equity to eſtabliſh a Modus by Preſcription, or a cuſtomary Manner 


1 Chan, Ca, Af ſetting out Tithes ; and ſuch Bills have frequently been diſmiſſed. 
vis 2. But 


ä R b 2 
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21 But it is now the Practice of Courts of Equity to retain ſuch Bi „ 
which is in Reality no more, than a Bill to perpetuate the Teſtimony ga 
Witneſſes, as tothe A of cuſtomary Manner of ſetting out Tithes. 2 Will. 565. 


3. If a Bill in Equity be filed againft the Leſſee of a Rector, Vicar or Bunb. 70. 
Impropriator, to eſtabliſh a AModzs, the Rector, Vicar or Impropriator - — 5rd 
muſt be a Party ; for a Court of Equity will never bind the Right of any — 
Perſon, without giving him an ity of being heard. | | 

4. The Day on which the Modus is to be paid muſt be expreſsly ſet out, Baab. 328. 
in a Bill'in Equity to eſtabliſh a Modes. | Gibb v. 


_ - — 


Goodman. 
- Bur if the ſetting out of the Day of Payment be omitted in a Bill to Bunb. 199. 
eſtabliſh a Modus, Ort will give the Plaintiff Leave to amend his Blackett v. 
Bill, upon paying the Coſts of the Day: . 
6. A Court of Equity does never eſtabliſh a Madus, or a cuſtomary Man- 8. l. Ca. in 
ner of ſetting out Tithe, until the Validity thereof has been tried at Law ; Chan. 53. 


in Caſe a Party, whoſe Right may be thereby affected, deſire to have it ſo Webber v. 
cried. | | | Taylor, 


F. If a Bill in Equity be filed to eſtabliſh a Modus, and the Modus be not Bab. 346: 


proved in the Manner it is ſet out in the Bill: Let if the Defendant admit Laithes v. 
that there is a Modus, and the Difference berwixt him and the Plaintiff is Chriflian. 
only as to the Extent of the Modus, the Court will direct an Iſſue at Law to 

try how far it does extend, with Liberty to indorſe the Paſftes as it may be 
neceſſary. ITS K | : 


—— 
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(Da) Of an Action upon the Statute againf# 
Subtraction of Tithes. 


; | ' | 
1. N Action lay at the Common Law for Tenths ; becauſe a Lay- Bro. Diſm. . 
1 man was at all Times capable of haviog Tenths./ | , . Seis ee 
2 | t 
2. An Action alſo lay at the Common Law againſt the Perſon carrying Bro. Diſcs. 
away Tithe which had been legally ſevered; for by the Severance it became pl. 6. 


: Cro.Etiz-607. 
a Lay- Chattel. —— 4 
; | | | : | . 3 Bulftr. 337. 
3. But no Action lay at the Common Law for Subtraftion of Tithe ; Bro. Dim. 
the Remedy being only in Spiritual Courts. a Pr 4 2 5- 
. 1 7 i 10. 


2 Rep. 44. Vaugh. 195. 


4. Coke Chief Juſtice was of Opinion, that a Power is given by the ; 1:8. 149- 
32 H. 8. c.7. to ſue for Subtraction of Tithe. in Temporal Courts. 

5. But this is denied by Vaughan Chief Juſtice; and it appears, upon Vzogh. 19 
weary, into this Statute, that the Power given to ſue for Tithe in a Tem- Holden v. 
poral Courts, is only a Power to ſue for an Eftate in Tithe. Smaltbrooke. 

6. Nay, ſo far from giving a Power to ſue in Temporal Courts for | 
Subtraction of Tithe, it is by par. 8. of this Statute {ly provided, 

That it ſhall not extend to give any Remedy, Cauſe of Action, or Suit, 
in the Temporal Courts, againſt any Perſon who ſhall refuſe to ſer out 
his Tithes, or who ſhall detain, with-hold or refuſe to pay his Tithes.“ 


7. By 
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(Dd) Tithes. 


2 Inſt. 650. 
8 Rep. 119. 
Cro. Eliz. 621. 
Hetl. 121. 
Lavered v. 


Owen. 


Cro Eliz 621. 
Johns v. 


Carne. 


2 Bulſtr. 184. 
Moyle v. 


Ewer. 


2 Inft. 649. 
2 Inſt. 649. 


> By then a IEG OG 13 por 1 ts ended, «Phat every + whe 
82 4 King's Subjects ſhall from henceforth truly jſt, aer 
1 Fraud or Guile, divide, ſet out, yield and pay, wo 1 their pre- 
<« dial Tithes in their proper Kind, as they riſe and happen, in ſuch Man- 
„ ner and Form, as hath been of Right yielded and paid within forty Years 
© next before the making of this Act, or of Right or Cuſtom ought to 
« have been yielded or paid ; and that no Perſon ſhall from henceforth 
take and carry away any ſuch Tithes, which have been yielded or 
« within forty Years, or of Right ought to have been yielded or pal 
© the Place or Places titheable of the ſame, before he bath juſtly divided 
« or ſet forth for the Tithe thereof the tenth Part of the ſame, or other- 
« wiſe agreed for the ſame Tithe with the Parſon, Vicar, or other Owner, 
«© Proprietor or Farmer of the ſame Tithes; under the Pain of Forfeiture 
of the treble Value of the Tithes ſo taken or carried away.“ 
8. An Information Qzi am does not lie for the Forfeiture given by this 
Statute ; becauſe no Part of the nn King. 


9. But ĩt is ſaid that an Information Qui tam may be upon this Statute, 
if the Forfeiture be waived : For that the King would then be intitled to 
a Fine. 

10. Although the Penalty given by the 2 & 3 E. 6. c. 13. be not.e certain 
Sum of Money, it has been holden that an Action of Debt lies upon the 
Statute. 

11. Tf the Owner of Corn, before the Corn is ſevered, grant it to a 


Stranger, with an Intent to defraud the Parſon of his Tithe, this is ſuch 


Fraud and Guile, that an Action upon the Statute will lie againſt the firſt 
Owner of the Corn. 
12. If a Man, who has fairly ſet out his Tithe, do in a ſhort Time after 


carry away the ſame, this is Fraud and Guile within the Meaning of the 
Statute. 


13. In an Action of Debt upon the Statute, the Plaintiff declared for the 


Subtraction of mixed Tirhes, as well as redial ones, and had a Verdict as 
to the whole. It was inſiſted, that an Action does not lie upon the Statute 


for the Subtraction of any Tithes except predial ones; and the Judgment | 


was arreſted. 


14- An Action is not by the expreſs Words of the Statute given to a 
Farmer of Tithes. 


15. But it has been holden, that as every Farmer of Tithes has a Right 
to the Tithes, the Remedy, given by the Statute, ought to be ö by 


Equity to every ſuch Farmer. 


16. An Executor may bring an Action upon the Statute for Subtraction 
of Tithe due to his Teſtafor : This Cafe being within the Equity of the 
4 E. 3. c. 7. by which an Action is given to an Executor for the Goods of 
his Teſtator, which were carried away during the Life of his Teſtator. 


17. An Action does not lie upon the Statute againſt an Executor: For 
the treble Value thereby given is by Way of Puniſhment for the Perfonal 
Wrong ; and an Executor is not anſwerable for a Perſonal Wrong done by 
bis Teſtator. 

18. In an Action upon the Statute againſt Hancock and two others, the 
Defendants all joined in the Plea of Nil debent. The Verdict was, that 
Hancock owed eighteen Pounds: But that the other two owed Nothing. 
It was moved in Arreſt of Judgment, that the Action ought not to have 
deen a joint Action: But after great Debate and Deliberation the Court 
were unanimouſly of Opinion, that the Action was well brought ; for that, 
as it is founded. upon a Tort and not upon a Contract, one of the Defendants 


wy May, 
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Lithes. Dd) Log 


may. ——— apen Tons, be ſound 

uilty, and the others my be acqumed..- . 

x — In an Adios upon the Seng the Flaicaiff declared, that the De- Co. 3 
fendant was Occupicr ot the Land, pon whack the Tube aroſe, from the tenth g Ft x 
Day of March for the Space of fix Mombs ; that in the Aaguft following be: 

cut the Corn growing, thereupen 3 and that|afrer the of his 

Term he carried away the Corn without having fer out the tenth Part 

thereof. An Objection was taken, that it appeared from the Plaintiff's 

own ſhewing, that the Deſendant was nor of the Land at the 

Time of the ſuppoſed Subtraction of the Tube: But x was bolder, that as 


he was the Owner of the Corn at chat Time, the Acton was well brought. 


20. It is not neceſſary for the Perſon, who brings an Action upon the 2 Lev: 1. 
Statute, to ſet out a Title to the Tithe in Queſtios : Becauſe as the Action Cre. Ja. 68. 
is in the Nature of an Action of Treſpaſs founded upon a Tort, it is fuf- 1 Vet, 126. 
en to ſhew a Poſſeſiion of the Tithe in the Plant. 2 Bulftr, 67. 


21. If a certain Leaſe of che Tithe be declared upon in an Action upon —— aq 
the Statute, and the Jury nad a difierent Late, the Variance is not fatal: Haydon. 
B-cauſe the Allegation of the Leaſe is only Indecement to the Action; the 2 Bulgr. 86: 
V tong in carrying away the Tarke being the Ground thereof. 

22. It is neceſſary for the Perſon, ho brings an Adtion upon the Statute, ©' Cro, Ja. 3246 
to ſhew, that the Defendant was one of the King's Subjefts at the Time of Safe. 
ſubtracting the Tithe. 

22. But if it be alledged. that the Defendant was Occupier of the Land Ha 17 173. 
at the Lime of ſubtracting the Tithe, it as well enoogh ; becauſe it may be Keule. 
fairly inferred, that he was one of he King's Subjefts at that Time. 

24. The Declaration, in an Action upon the Statute, muſt ſhew, 3 
the Defendant had made no Agreement with the Phaintiff for the Tithe, gugen% 
before he carried it away; for the Statute has theſe Words, or atberwiſe Cro Ja. 70. 
agreed for the ſame Tithe. 

25. In an Action upon the Statute, the Plaintiff declared for a certain $7; 193-108. 
Quantity of Grain. It was objeted, that the Word Grain, which com- $,,co. 


But the Declaration 
was holden to be good; for that the Word Graia does in its uſual Signifi- 
cation mean Corn. 

26. Ic is ſufficient, in an Action upon the Statute, to alledge the Value of Ce, —_ 
the whole Tithe” fubtraftcd, withour ſhrwing the QI or Value of Sanden 
the particular Kinds of Tithes. 

27. The Plaintiff may recover, in an Action of Debt upon the Statute, IE 
F al- gn wm 
ledged in his Declaration to be due : For albough it be in the true, 
that the Plaintiff cannot recover in an Action of Debt a kf Sam than he 
declares for, he may, as no certain Penalty is given by the Statute, re- 
cover in this Action the Value of the Tithes fubtrafted. 

28. The Statute of Limitations cannot be pleaded in Bar to an Action Cro-Car.513. 
upon the Statute : Becauſe the Occupier i confidered 2s 2 Bailiff or ldd 
Receiver; and the Stature of Limitations is no Bar to a Demand upon fuch pub. 213 
Perſons. . 

29. The more proper Plea in an Afton of Debr upon the Statute is fin, G, 
Nil debet > But is has been holden, that, as the Action is founded upon . 
Tort, Not guilty is a good Plea. 

30. If a Defendant, — x —̃— Statute is brought, 2 Mod. 321, 
would avail himſelf of a-Modzs by Deed, the Deed muſt be pleaded : And 322. 
the Deed is plradable, alrbough the Date thereuf be beyond Time of James v. 
Memory, and it was not allowed in a Court of Eyre; for an Allowance n. 
befole Juſtices i in Eyre — aaa car 

. 31. A 


1 Jo. 6. 
Slade v. 


Drake. 
Lex. 185. 


Cro.Eliz. 5 84. 
Button v. 


2 Inſt 651, 


< aforeſaid, unleſs it ſhall be made within two Years aſter the fame Tithes 


91. A Preſcription in Non decimands 

to an Action upon the Statute : But the Plca muſt be, that 

and all thoſe whoſe Eſtate he has, have, for Time whereof 

n enjoyed the Premiſſes without paying Tithe 
the ſame. 


it muſt be ſhewn in what Manner were diſcharged ; for, as a Diſcharge 
of Tirhes is againſt common Ri it ſhall be intended, anlkfs the con- 
trary appear, that the Diſcharge was 

33. If a Diſcharge of Tithe, by Reaſon of Unity of Poficfion = the 
Hands of an Abbot and his Succeſſors, be pleaded to an Aftion upon the 
Statute, the Unity of Poſſeſſion is traverſable. 

34. In an Action upon the Statute the Plaintiff was not heretofore in any 
Caſe intitled to Coſts of Suit. 

35. But by the 8 @ 9 . 3. c. 11. per. 3. it is enacted, That in all 
% Actions of Debt upon the 2 C 3. E. 6. c. 13. wherein the fingle Value 
© found by the Jury ſhall not exceed the Sum of twenty Nobles, the 
„ Plaintiff obtaining Judgment, or any Award of Erecution, afrer Plca 
© pleaded or Demurrer joined therein, ſhall recover his Coſts of Sum. 

36. It has been holden, that the Defendant, in an Aftion upon the 
Statute, is not intitled to Cofts ; becauſe, as the Action is not an Action of 
Debt upon a Specialty, nor an Action for a perſonal Wrong done nme 
diately to the Plaintiff, the Wrong in this Caſe arifing from a Noa-fea- 
ſance and not from a Male-feafance, it is not within the Meaning of the 
23 Ul. 8. c. 15. by which Coſts are in divers Caſes given to a Defendant. 

37. But by the 8 C 9. 3. c. 11. par. 3. it is enacted, That if the 
« Plaintiff, in any Action of Debt upon the 2 & 3 K. 6. c. 13. ſhall become 
„ Nonſuir, or ſulfer a Diſcontinuance, or a Verdict ſhall paſs agamit bim, 
© the Deſcndant ſhall recover his Coſts of Suit.“ 


— N — — — 
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(Ee) Of recovering in a ſummary Way the 
Ualue of ſmall Tithes ſubtracted. 


1, B. the 7 & 8W. 3. c. 6. par. 1. 


it is for 

of ſmall Tithes, where the ſame 
yearly Value of forty Shillings from any one Perſon, enacted, That if any 
% Perſon ſhall ſubtraft or withdraw, or fail in the Payment of fock ſmall 
„ Tithes, by the Space of twenty Days after Demand thereof, that then 
„ jt ſhall be lawful for the Perſon, to whom the fame ſhall be due, to 


„ make his Complaim in Writing to any two Juſtices of within 
the County or Place where the fame ſhall grow duc ; neither of which 
« Juſtices is to be Patron of the Church whence the ſaid Tithes arife, or 
* any Ways intereſted in ſuch Tithes.* : 

2. But by par. 6. it is provided, That no Complaint ſhall be heard an 


& become due.“ 


- 


1 N . 


< their Hands and Seals ad} 
4 Jowance for fuch Tithes as 


5. And by par. 4. the Juſtices are impowered to adminifter an Oath to 
any Witneſs produced. 

6. But by par. 8. it is enacted, That if any Perſon complained again 
< ſhall infiſt upon any Prefcription, Compoſition, Mia Dernau or 
& other Title, whereby he ought to be diſcharged of Tithes ; and 
deliver the fame in Writing to the ſaid Juſtices; and ſhall 
* Party complaining ſufficient Security, to pay all ſuch Coſts as 
< given againſt him upon a Trial at Law, in Caſe the ſaid Title ſhall 
de allowed ; that then the ſaid Juſtices ſhall forbear to give judgment 

7. By par. 3. A Diſtreſs is given, in Caſe of Refuſal or Neglect, by 
« the Space of ten Days after Notice given to pay ſuch Sum, as upon ſuch 
« Complaint ſhall be adjudged as aforeſaid.” 

8. By par. 12. It is enacted, That the ſaid Juſtices ſhall have Power 
to give Coſts, not exceeding ten Shillings, to the Party proſecuted, if 
< they find the Complaint falſe and vexatious.“ 

9. By par. g. it is provided, That this Act ſhall not extend to Tithes 
* withio the City of London, or in any other Place where the fame arc 
ſettled by Act of Parliament.“ 

Io. By per. 7. An Appeal is given to the Seſſions, and it is moreover 
enacted, © That if the Juſtices there preſent, or the Majority of them, ſhall 
< confirm the Judgment of the two Juſtices, they ſhall decree the ſame by 
* Order of Seſſions, and proceed to give ſuch Coſts againſt the Appellant 
nas to them ſhall ſeem juſt and reaſonable.** 

11. By the fame par. it is enacted, That no Proceeding or Judgment, 
had by Virtue of this Act, ſhall be removed or ſuperſeded, by any Writ 
< of Certicrari, or other Writ, out of his Majeſty's Courts at W:fminfeer, 
© or any other Court whatſoever, unleſs the Title to ſuch Tithes ſhall be 
E in Queſtion.” 
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f) Of recovering Tithes due from Quakers. 


1. Y the 7 8 V. z. c. 34. par. 4. it is enacted. That where any 

© Quaker ſhall refuſe to pay or compound for his great or ſmall 
<© Tithes, it ſhall be lawful for the two next Juſtices. of the Peace of the 
« ſame County, other than ſuch Juſtice of the Peace as is Patron of the 
Church or Chapel to which the ſaid Tithes belong, or apy Ways intereſted 
< in the ſaid Tithes, upon the Complaiat of the Perſon who opght to have 
and receive the ſame, by Warrant under their Hands and Seals to con- 
** vene before them ſuch Quaker, and to examine upon Oath, which Oath 


** the ſaid Juſtices are impowered to adminifter, or in ſuch Manner as 
** this Act is provided, the Truth and Juſtice of the ſaid Complaint, 
to aſcertain what is due from fuch Sater to the Party 
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Tithts. 


* 2nd by Order under their Hands and Seals to direct the Pay ment thereof, 
* foas the Sum ordered as aforcſaid do not exceed ten Pounds; and upon 
* Refuſal by ſuch Dzater to pay according to ſuch Order, it ſhall be law- 
* ful for any one of the ſaid Juſtices, by Warrant under bis Hand and 
* Seal, to levy the Money thereby ordered to be paid, by Diſtreſs and 
Sale of the Goods of ſuch Offender.” 

2. By the fame par. it it is enacted, That any Perſon, finding himſelf 
* 22grieved by any Judgment given by ſuch two Juftices of the Peace, 
* may 'appcal to the next General Quarter-Scffions, and the Juſtices of 
* the Peace there pre ſent, or the major Part of them, ſhall proceed finally 
* to hear and determine the Matter; and if the Juſtices then preſent, or 
the major Part of them, ſhall find cauſe to continue the faid Judgment, 
they ſhall then decree the ſame by Order of Scſſions, and ſhall proceed 
at to give ſuch Coſts againſt rhe Appellant, zs ro them ſhall ſeem juſt and 
* reaſonable.” 

3. And by the ſame fer. it is enacted. That no Proceeding or Judg- 
„ ment, had by Virtue of this Act, ſhall be removed or ſuperſeded by any 
« Wrir of Certiorari, or other Writ, out of bis Majeſty's Courts at Heftmin- 
<« fer, or any other Court whatſocver, unleſs the Tithe to fuch Tithes ſhall 
« be in Queſtion.” | SS 

4. By the 1 Geo. 1. f. 2. c. E. par. 2. The like Remedy is given for the 
Recovery of all Tithes, and all other Eccleſiaſtical Dues, from Qzakers, as is 
by the 5 @ 8 W. 3. c. 34. given for Tithes to the Value of ten Pounds. 

g. And it is thereby further enacted, Thar any two or more Juſtices 
« of the Peace of the ſame County or Place, other than ſuch Juſtice as is 
« Patron of the Church or Chapel ro which the {aid Tithes or Dues belong, 
<© or any Ways intereſted in the ſaid Tithes, upon Complaint of any Par- 
* ſon, Vicar, Curate, Farmer or Proprietor of fuch Tithes, or other 
* Perſon who ought to have, receive or collect, any ſuch Tithes or Dues, 
rare hereby required to ſummon in Writing under their Hands and Seals, 
* by reafonable Warning, ſuch Quater or Qzaters, againſt whom ſuch 
&< Complaint ſhall be made; and after his or their Appearance, or upon 
Default of Appearance, the ſaid Warcing or Summons being proved 
< before them upon Oath, to proceed to hear and determine the ſaid 
« Complaint, and to make ſuch Order therein as in the ſaĩd Act is limited 
< or directed; and alſo to order ſuch Coſts and Charges, not exceeding 
< ren Shillings, as upon the Merits of the Cauſe ſhall appear juſt ; which 
* Order ſhall and may be appealed ro, and on ſuch Appeal may be re- 
* verſed or affirmed by the General Quarter-Seffions of the County or 
Place, with ſuch Coſts and Remedy tor the ſame, and ſhall not be re- 
4 moved into any other Court, unleſs the Title to ſuch Tithes ſhall be in 
« Queſtion, in like Manner as in and by the 7 & SF. 3. c. 34 is limited 
and provided.“ 


(Gg) Nhat Remedy an Occupier has, when 
the Perſon intitled to Tithe does not fetch it 
away in a reaſonable Time. 


Banb. --. 1. IF the Perſon intitled to the Tithe of Milk do not fetch it away 
Datos v. before the next milking Time, the Pariſhicner may pour it upon 
Oliver, the Ground; becauſe he may then have Occaſioa for the Pail, or other 


Veilel, in which it was ſet out. 
I | 2. Although 


— 


— Y 
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2. Although a predial Tithe be not fetched away in 2 rcafonable Time 5 Buller. 337. 
by the Perſon intitled thereto, the Occupier of the Land, S 
ſet out, cannot juſtify the diftraining thereof Damage-feaſant bat be may 1.6 
have an Action for the Damage ſuſtained by its lying too long upon the 
Land. | 
3. The Occupier of the Land, upon which Tithe is fer our, canner juſtify LA. Raye. 
the putting of his Cattle upon the Land, befareche Tithe i ferched away ; 255 
tor it is probable, that che Pero intiled "thereto would fuftzin more ren 

Damage by having his Tithe deltroyed-by the Cartle, than the Occapicr C 2 
_ would by being deprived for ſome Time of the Uſe of his Land : Andns 

much more reaſonable, to leave the Occupier to his Remedy by Afton, 
than to ſuffer him to judge when the Tithe has lain there roo long. 

4. But if the Perſon intitled thereto have to fetch away Tithe 2 Leon. 102 
in à reaſonable Time, and Cattle, either of the cr of ve. Exc: =. 
upon which the Tithe is ſer out, or of a . do without the Defawle of Morn 
the Occupier come upon the Land, and-deftroy the Tube, the Lois muft 
fall upon the Perſon who neglected to fetch it away = 

5. An Action of Treſpaſs does not lic againft the Perſon cnmaicd to Lack 8. 
Tithe, for not having fetched it away in a reaſonable Time ; becauſe che. 
Injury. to the Occupier of the Land does cot ariſe from a Mal-fealance but De. f. 
trom a Non-feafance. — 

6. But the Remedy of the Occupier of the Land, in Ca the; Bulfr. 337 
Tithe be not fetched away in a reaſonable Time, is by an Ace p 
the Caſe. - g f =. Tiley. 

Lack $. Ld. 

* ; n 188. 


7. An Action for not having fetched away Tithe in a reaſonable Time> 3 N. 237. 
does not lie, unleſs the Tithe were ſet out by a Perſon, who had forme Colour Mocndord 
of Title to the Land upon which it aroſe: Becauſe, as the Scverance of 7 
Tithe by a Stranger does not veſt ſuch a Property in the Perſon entuled 
thereto, as to enable him to maintain an Action againſt a Perſon who does 
afterwards carry it away, it is not reaſonable, that be hould be Eble 
to an Action for not having fetched it away. 

8. Before the Occupier of the Land can maintain an Action 2paioft the , Na. Abr. 
Perſon entitled thereto, for not having fetched away Tithe in a reaſonable £45. L pi. i. 
Time, he muſt give Notice of its being ſet out: Becauſe, as the former 
was not obliged to give Notice at what Time he intended to fer the Tithe 
out, the latter may not know that it is ſet out. 

9. And aſter the Perſon intitled thereto has had Notice of Tithe being; 78. 
ſer out, he muſt, before an Action can be maintained againſt him for not . 
having fetched the Tithe away, have a. reaſonable Time to fetch it away ; © 


and the Queſtion, what is a reaſonable Time? is proper for the Determins- 2, > 
tion of a Jury. 5 Lyn. 
125 
| ST. 245. 


vos. V. F Ff 


Treaſon. 


which ſignifies to betray. 

— way are two Sorts of Treaſon, High Treaſon and Peat 
1 reaſon. 
bt | High Treaſon is an Offence againſt that Allegiance, which is due to the 
1 King from every Man who lives under his Protection. 
x High Treaſon is ſo called, by Reaſon of the Greatneſs of the Per- 
ſonage againſt whom it is committed. 
| High Treaſon, it being an Offence of the moſt dangerous and fatal Con- 
# ſequences to Society, has, in Order to deter Men from being guilty there- 
} of, at all Times been puniſhed by the Law of England with the utmoſt 
l | Severity. It has for the ſame Reaſon been more ftriftly guarded agamft 
| ; than any other Offence. To every other Felony an actual | Commiſſion of 
| 
i 


T* Word Treaſon is derived from the French Word Trakir, 


the Felony is neceſſary: But an Intention to commit High Treaſon is in 
| ſome Caſes equivalent to the actual Commiſſion thereof. 
| Petit Treaſon conſiſts in the Murder of a Perſon, by one who was under 
| a peculiar Obligation to preſerve and defend the Life of the Perſon 
murdered. 
. This Offence, it being of very dangerous Example, has always been 
'$ puniſhed, by the Law of England, with more Severity than any other 


1 Murder. 

| Some Things, which relate to the Offence of High Treaſon, have been 
j ; already treated of; as Commitment for High Treafon, under the Tatle 
j Commitment ; Forfeiture and Corruption of Blood, for High Treaſon, under 
F the Title Forfeiture. 

. | The Remainder of what appertains to this Title ſhall be ranged in the 
| following Order : 


(A) Tho may be guilty of high Treaſon. 
(B) Againſt whom High Treaſon may be committed. 
(C) Ok High Treaſon in the general. 


(D) Df compaſüng oz imagining the Death of ä 
ſonages. 


(E) Df violating certain Perſonages. 
(F) Of levying Mar agatnſt the King. 
(G) Df adhering to the King's Enemies. 


(H) Df counterfeiting the Great Seal, Paivy Seal, Petvy 
Signet oz Sign Manual. 


D Or 
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"OD counterfeiting 97 diminiſhing — 
We ² > xn tryatngincrac 
0 Ot laying certain Outer. 


(1) Of extolling n matitaining the Potwer of the See of 


Rome. 

00 o refuſing a bonn Time to take the Oath of Supre- 
mac. 

oo Of putting # Popfth'Biill in dre. 

(P) 2 3 ang PEriote 02 belng reconciled, to the See 


(Q) — ü 
| (®) Of denging the Power. een 1 tie the Sur 
ceflion of the Crown. | 


(S) Of attrming that a Perſon, not in the Succeſſion as by 
Law eftablihed, has a Right to the Crown. 


cT) Ot enveavouring to hinder. the Perſon, nett in the Suc- 


. ˙ —˙-A - ſuceording to the 
Crown. 


(oy Of -coneſponding with the Pretender o one of his 
Sons. 
(v) Ot coneſponding, oz treating, with a Rebel oz Enemy, 
(J) Of Petit Treafon itt the general. 
) Ot laying a husband by his Wife. 
(Z) Ok flaying a Baſter by bis Servant. 
(Aa) Of flaping a Pꝛelate by an Eccleũaſtic, who owes Obe. 
dience to the Pꝛelate. 
(Bb) Df the IndiXment of Treaſon. 
(Cc) Df the Trial of Creaſ os. 
(Dd) Df the Evidence of Treafon. 
(Ec) Df the Judgment of Treaſon. 


—( who n may be guilty of High Treaſon. 


Ev mane Subject, who is of the Ag of Diſcretion, way be gl Inf. 4- 
I 


2. The Duty of Allegiance to the King ö is ſo inſt 
born Subject, that, r all 


e, or to transfer it to 4 for 


eparable from a natural- 1 Inf. 12g. 
B. do to renounce his Alle- 1 Hawk- 


would F. C. 35. 
cron in anther Perſon, is ſo in g. Hs „ b 


3 3. H 


a das 
6 
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1 Al e Treaſon by the Command of he 
» 57- Hu e mand Fxcuſe. as it in the 
lat. 6 ow vey if —— —.— 9 

3 4. In ancient Times, if a man had an 

4 Rep. 124. the Life of the King, it would ha | | 

3 Iaſt. 6. g. But fince the Statute of the 722 fifth Teer d the Reign of Edward 

+ Hawk the Third, the Words of which are, be When * — * doth compaſi or 

9 < 7wagine the Death of our Lord the King,” it been bolden, that a 
Perſon — e rag 4 is incapable of ee imagining — 
ſequently, that ſuch Perſon cannot be guiley of r i ca- 
fon, which conſiſts in compaſſing or imagining the Death h of the King. 

6. By the 33 H. g. c. 20. per. 1. it was enacted, That if any Perſon 
* ſhall commit High Treaſon, when he is of good and Ts Memory, 
1% and after Accuſation or Confeſſion thereof ſhall fall to Madneſs, the 
« Treaſon done by ſuch Perſon ſhall. he tried in bis Abſence ; and that the 
«< Offender ſhall, if found 42 ſuffer ſuch Pains and Forfeitures, as if 
« he had been of good and perfect Memory, and had been perſonally 
«c arraigned, ” 

7. And by par. 2. ae. 66 That if any Perſon ſhall be attainted 
* of High Treaſon, and afterwards fall into Madneſs, be ſhall notwith- 
ſtanding ſach Madneſs have and ſuffer Execution.“ 

3 Inſt 4,6. 8. This cruel Law, as it was highly reaſonable it ſhould, was ſoon re- 
pealed ; for the Deſign of all Puniſhment is Example, ut pena ad paucos 
melus ad 0mnes pervenia : But when a Madman is executed, it is a miſe- 
rable Spectacle as well as an Inſtance of Inhumanity and Cruelty, and the 
Execution of ſuch a Man can never be an Example to others. 

3 Iaſl. 9. 9. The Huſband of a Queen Regnant may be guilty of High Treaſon 
againſt his Wife; becauſe ſuch a Queen is in the Eye of the Law a diſtinct 
Perſon to divers Purpoſes from her Huſband. 

Ibid. 10. And for the ſame Reaſon a Queen Conſort may commit High 

| Treaſon againſt her Huſband. 

a 19: 11. An Alien, who comes into the Kingdom i in an hoſtile Manner, is not 

2 Rep. 6, thereby guilty of High Treaſon, becaufe he owes no Allegiance to the 

Ld. Raym. 1. King. 

Salk. 632. Tr 

7 Rep. 6. 12. But an Alien, who came at firſt, peaceably 3 into the Kingdow, and 

Calvin's Caſe. has lived therein ſome Time, may commit High Treaſon :. For, as he bas 

rage enjoyed the Protection of the King, a local Allegiance i isin Return due from 

Ld. Raym 1. him. 

Salk. 632. 

1 Hawk. 13. It ſeems to be the better Opinion, that no Ambaſſador from a 

P. C. 35 foreign Prince, nor any one of the Attendants of ſuch Ambaſſador, can be 

Foſt. 187. guilty of High Treaſon ; unleſs he make an Attempt upon the Life of the 


King. 


9 


WOE Again whom High Treaſon may be 


3 Ioft. 7. 
A. 
1 Hawk. 
F. C. 38. 


committed, 


IG H Treaſon may be FE TIEN againſt the Perſon in actual Po. 
ſeſnon of the Crown, although ſuch Perſon be only King or 
de Fado, and not de Jure; for as the Lives and Properties of the Peoples 
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roteted by ſuch King or Queen, during his or her Adminiſtration of the 

Lawn Allegiance is in Return due for this Protection. | 

2. By the 11 H. 7. ec. x. it is enacted, That vo perſon, who attends 

« upon the King for the Time being, to do him true and faithful Service 

„ of Allegiance, or is in other Places by his Commandment in his Wars, 

« within this Land or without, ſhall for the faid Deed be convicted of 

« High Treaſon.” 

3. And it has been holden, That if High Treafon have been committed 3 Iz. 7. 

againſt a King de Fate, and the King de Jure afterwards come to the Crown, Bro. Treat. 
the Offence is ſtill puniſhable as High Treaſon. 2 


* 


4. It is in the general true, that High Treaſon cannot be committed 3 Ing. 7. 

againſt the Perſon who has a Right to the Crown, fo long as a King de . 
Facko is in the actual Poſſeſſion thereof ; becauſe Allegiance is only due nn. 
to che latter. Fe, 1 Hawk. Pc. 


35» 36. 
5. It was indeed reſolved: by the Judges after the Reſtoration of King KA. 5. 
Charles the ſecond, that all the Acts done to prevent his acquiring the The Caſe of 
actual Poſſeſſion of the Crown were High Treaſons. the Regicides. 
6. But this Reſolution is quite reconcileable, with what is laid down in Kd. 15. 

the Books laſt cited: For it had been firſt reſolved by the ſame Judges, that Keb. 315, 
King Charles the Second, notwithſtanding he had been for ſome 

hindred from exerciſing the regal Power, had all that Time been 
de Fado as well as df Jure; and it is certain, that no other Perſon had 
ring that Time been in the actual Poſſeſſion of the Crown. 
7. High Treaſon may be committed againſt the Perſon on whom 
Crown does rightfully deſcend, although he have not been crowned ; 
has been determined by all the Judges, that the Coronation of a 
only a Ceremony. = 


ways a Perſon in whoſe Name the Laws might be adminiſtered, it is 2 
Maxim that tbe King never dies; and conſequently High Treaſon may be 
cominitted; againſt a King before his Proclamation: For he becomes King 
immediately upon the Demiſe of the [Perſon to whom he ſucceeds. 
. But if the next Heir to the Crown be of the Popiſh Religion, or have 
married a Papiſt, the Crime of High Treaſon cannot be committed againſt 
ſuch Perſon; for by the 1 V. M. f. 2. c. 1. par. . it is enacted, That 
© every Perſon, who is or ſhall be reconciled to or hold Communion with 
* the See or Church of Rome; or ſhall profeſs the Popiſh Rehligi 
„ ſhall marry a Papiſt; ſhall be excluded and be for i 

«© inherit, poſſeſs or enjoy, the Crown and Government of this 
and Ireland, and the Dominions thereunto belonging, 
** the ſame ; or to have, uſe or, exerciſe, any regal Power, Authority 
or Juriſdiftion, within the ſame; and in all and 

<< Caſes the People of theſe Realms ſhall be, and bereby are 
ther :, «© . > 


1 
Denn d - 0691 1 F. 
8. As there muſt ſometimes be a Failure of Juſtice, if there were not al- 3 Tz. 7. 
1 
I 


P.C. 36. 


\\ 
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(C) Df High Lreaſon in the general. 


Bro. Tre. . TI VERS Offences which are not mentioned in the 25 Ed. 3. f. 5. 


. c. 2. were before the making of this Statute Treaſon. 

P. C. 34. 

$ Inſt. 7. 2. It was High Treaſon, to have compaſſed the Death of the Father or 
; Uncle of the King. 7? | 

Ibid. 3. If a Subject of this Realm, inſtead of having ſummoned another Sub- 


ject to anſwer in the King's Courts, had ſummoned him to appear before the 
Tribunal of a foreign Prince, this was High Treaſon. 

4. By the 25. Ed 3. ft. 5. c. 2. After 2 certain Offences to be 
Treaſons, it is enafied, * That becauſe many other like Caſes of Trea- 
ſon may happen in Time to come, which a Man cannot think or declare 
at this preſent Time, if any other Caſe, ſuppoſed to be Treaſon which 
<* is not ſpecified above, doth happen before any Juſtice, the Juſtice ſhall 
© tarry, a roceeding to Judgment of Treafon, until the Caſe be 
* laid before the King in Parliament, and it be declared, whether it ought 
eto be adjudged Treaſon or other Felony.” | 

3 aft. 22, 23. 5. Notwithſtanding this Statute, ſome Juſtices did preſume to adjudge 
certain Offences, not mentioned in this Act, to be High Treaſons: But they 
were for ſo doing feverely puniſhed, | | 

3 Inſt. 8, 14, 6. In Conſequence of the Power given by this Statute, divers Offences 

88 were by different Parliaments declared to be High Treaſons. 

3 Inſt. 14,23. 7. As ſome of the Acts of Parliament, by which theſe Offences were ſo 
declared, were penned in general Terms; others of them in particular Terms 
and others in obſcure Terms: And as ſome Offences, which had in ſome 
Parliaments been declared to be High Treaſons, were in other Parliaments 
declared not to be ſo, the Miſchief, which aroſe from the Difficulty of 
knowing what was or what was not High Treaſon, became as great as it 
had been before the making of the 25 Ed. 3. ft. g. c. 2. 

8. In Order to remedy this Miſchief, it is by the 1 Mar. F. 1. c. 1. par. 3. 
enacted, * That from henceforth none Act, Deed ar Offence, being by 


« Act of Parliament made Treaſon, by Words, Writing, (Rs N 
. 


„ Deeds or otherwiſe whatſoever, ſhall be taken, had, dee med or 

<* to be High Treaſon, but only ſach as be declared and expreſſed to be 
« Treaſon, in or by the Act of Parliament made in the Twenty; fifth Year 
e of the Reign of the moſt noble King of famous Memory, Edward the 
„ Third, touching or concerning Treaſon or the Declaration of Treaſon, 
and none other 3 any Adt or Acts of Parliament, had or made at any 
Time heretofore, or after the ſaid Twenty- fifth Year of the Reign of the 
* faid late King Edward the Third, or any other Declaration or Matter 


to the contrary in any wiſe notwithſtanding,” 
1 Hawk. 9. As it is by this Statute enacted, that from henceforth no Offence ſhall 
P. C. 43. be.adjudged High Treaſon, but only ſuch as be declared apd expreſſed to be 
Treaſon by the the 25 Bd. 3. f. 5. c. 2. it ſeems that 1 have 
no Power under the 25 Ed. 3. ft. 5. c. 2. of declaring any Offence 

High Treaſon. | |; 
10. And if this be ſo, it follows, that no Offence is at this Day 
High Treaſon, unleſs it is declared to be ſo by the 25 Ed. 3. ft. 5. c. 2. or 

| has been made ſo by ſome Statute ſubſequet to the 1 Mar. f. 1. c. 1. 
| Plowd. 86. 11. An Offence is not to be adjudged High Treaſon, unleſs it be clearly, 
3 Inſt, i2. and without Argument or Inference, within the Meaning of ſome Act of 
2 EL « , Pulisment; for ro Statute, whereby an Offence is declared to be High 
lj. 1. Treaſon, is tobe extended by Equity. 


4 12. There 


7 
|= 
3 

18 


— 


12. There can be no Accefar in High Tb 1 J. A. 
138. H. P. C. 12, 215. + Hawk, P. C916: | 


13. It * to have 3 agreed, that the ſame Thing, which 1 tab. 1, 
would have made a Man an Acceſſary before the Fact in any other Felony, 55 H. 5 = 
does make him a Principal i in High Treaſon. 127, 

| 2 Hawk. P. C. 310. 


14. It has been holden, that the receiving ad aiding of a Traytor, after _ 296. 
the Offence has been committed, does not, in the Caſe of counter ning the Conier's Caſe, 
King's Money, make a Man a Principal in High Treaſon. }.. 

15. But the better Opinion is, that the receiving and aiding of a Man, 8 7 8. 13. 


who has been guilty of counterfeiting the King's Money, docs make che f F. C. 127, 
Perſon thereof guilty a Principal in High n. K . 33. 
2 H. F. C. 310. 


16. By the 7 Ann. c. 21. par, 1. it is enacted, 60 That after the firſt Day 
of Fat one Thouſand ſeven Hundred and Nine, ſuch Crimes and Offences, 
« which are High Treaſon within Zxg/and, ſhall be conſtrued, adjudged 
« and taken to be, High Treafon- within Scotland; and that from thence- 
forth, no Crimes or Offences ſhall be High Treaſon within Scotlang, but 
<< thoſe that are High Treaſon within Zngland. 

17. The Diſtinction of High and Petty Treaſon was not known to 
Law of | Scotland; far every Offence, which was by the Law of En 
Petit Treaſon, was by the Law of Scotland Treaſon. 

18. At this Day, an Offence, which is in Exgland Petit Trexfor, is 
in Scotland only a capital Offence: It being by the 7 An. c. 21. par. 7. 
enacted, That Murder, under ruſt, which was — the Law of Scotland 
00 Treaſon, ſhall for the Timeſto come be only adjudged and deemed to 
t be a capital Offence.” | | | 


(D) Of compaſling or tmagining the Death of 
certain Perfonages. 


Y the 25 Ed. 3. ft. 5. c. 2. par. 1. It is declared to be High Treaſon, 
When a Man doch compaſs or imagine the Death of our Lord the 
King, our Lady his Companion, or of their eldeſt Son and Heir; and 
© _— provably attainted of overt Deed by the People of the Con- 


2. _ Word Companion, 1 in this Clauſe means Wife. 5 3 Iaſt. 8, 9. 
3. A Queen Regnant is not expreſsly mentioned in this Clauſe; but the 3 loſt; 7. 
Conſtruction has been, that ſuch a Queen is within the Mieming of the * 


Words our Lord the King. | | Þ C. 36. 
4 the Huſband of a Queen Regnant 2 to be within the Mean 3 loft. 7. 
of the Words in this Clauſe, our Lady 24 * 

Hoſband is not expreſsly mentioned, it "kat ber den, that it or not p. C. 36. 


High Treaſon to compaſs or imagine his Death. 
5. This Clauſe does not extend to a Queen Dowager; inaſmuch. as ſhe 3 Inſt. 8. 
+ not d een af the Ting: LOR 
| 2244 
3 1 Hawk. P. C. 37; 


CY. 


— 


© 4 1 * - 1 — 
0002, — 2 — — =o. "— 
* . | 


4 * * ? C " 2 — 
__@. 9 — =. — 2 — RR 2 > "> 
7 net mug omg nee re NEA 
i. 3 t. 3 d 11 5 
M — 2s ls l » * * P * b * 
23 


— — 


116 (D) Treaſon. 


3 Inſt 6. If che Crmpentcn ate BS rams 4 cimcals mairimenii, it is 
: K. H. P. C. not High Treaſon to compaſs or imagine her Death; becauſe ſhe ceaſes to 
* be the of the King. 

Ink. 7. If che cldeft Son of the King or Queen die during the Life of the * 
k. F. C. or Queen, without Ifoc, this Clauſe extends to the next Son; be- 
S caufe be thereby becomes the cldeft Son and Heir. 
L 8. But „ F. r eee 
25129. Queen die during the Life of the King or Queen, and leave a Son, 

it be high Treaſon to compaſs or imagine the Death of ſuch Son. 

1 H. H. P. C. 9. It is ſaid, char the eldeſt Daoghter of the King or Quren i not wich- 

126, 127. in the Meaning of this Chuſe. 

3 Inſt g. 10. It is in one Book laid down, that this Clauſc does not extend to a 
collateral Heir, notwithſtanding he has been proclaimed Hew-apparent: But 
it is added, that if a collateral Heir be declared Heir-apparent by Act of 
Parliament, it extends to him. 

1 H. H. P. C. 11. In another Book it is doubted, whether this Clauſe does extend to 

125. any collateral Hear. 

3 Inft. 6. 12. As the Words in this Clauſe or imoyize do imply Defign, it 

1 Hawk. follows, that the taking away the Life of one of the Perſons included therein 

FG is not High Treaſon, unleſs it be accompanied with ſore Circumſtance of 


3 Taſt, 6. I 3. And before the making of the 25 Ed. 3. fl. 2. c. 5. it was holden, in 
1 Hawk. the Caſe of Sir Walter Tyrrel, who ſhot an Arrow by which Wiles the Se- 
r. c. 35. cond was killed, that the taking away the Life of this Prince, by the acci- 
dental glancing of the Arrow, was not High Treaſon. 
1 H. H. P. C. 14. But wherever a Defign upon the Life of one of the Perſons 
Ko x hended in this Clauſe is manifeſted by an overt Act, this, the 
foods Deſign be not afterwards carried into Execution, is High Treaſon; inaſ- 
much as the Words of rhe Chauſe are, ** doth compats 
Kel. 17. 15. If divers Pcrions meet and confult bow to kill the King, | 
Folt. 196. every one of them an overt Ac of 
although no Method of killing him be upon. 
3 Iuſt. 140. 16. Nay the Knowledge of a Defign to deftroy the King, if accompanied 
H F. C. 127. . Approbation, is an overt Act of com- 


: Hawke, 36. Paling or imagining his Death. | 


Kel. 17, 21. 17. If a Man, that a Meeting 15 to be * as confult the 


The Caſe of WA while there 


8 to be left to a Jury of his Aſſent to, 


* 


Kel. 17. 21. 18. If a Man, who has been accidentally preſent 
1 conſult the Deſtruction of the King, go a ſecond Time to ſuch Meeting, 
1 er this is Evidence of his Aſſent to, or Approbation of, the traiterous Defign. 


r Kit, Fnkiin Gal Which prey 4 A 
upon the King's Life, are overt Acts of compaſſing or imagining his 
Death. 


4. 20. If a Man excite a foreign Prince to invade the Realm, this is an overt 
13. Act of compaſſing or i the King's Death; becauſe ſuch Excitation 


H imagining 
4 1 has a natural Tendency to bring the King's Life into Danger. 


3 Inft, 22. 21. The aſſembling of Men, with an Intention of the King 
I. F. O. 13. to comply with certain Demands, is for the fame Reaſon an overt Act of 


i Go. I a, or imagining bis Death. 5 


Lreaſon. (D) 117 
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22. If divers Perſons are aſſembled for- the Purpoſe of imprifoning the 3 Ink. 6, 12. 
King, this is an overt Act in every one of them of compaſſing or imaging **- 


;-% a 3 x f . 
his Death: Inaſmuch as it is probable that tuch Imprifonment will end þ © IC. 
in his Death. | 

23. It hath been doubted; whether the aſſembling of Men with Defign Bro. Tres! 
to depoſe the King be an overt Act of compaſſing or imagining his Dearh H. 24. 
becauſe there may, as it is ſaid, be a Deſign to depoſe the King without an 
Intention to take away his Life. | 
24. But it ſeems to be the better Opinion, that the aſſembling of Men 3 Luft. 6, 12. 
with Deſign to depoſe the King is an overt Act of compaſſing or imagin- EIN 11. 
ing his Death: Becauſe, if this Deſign be carried into Execution, the Death * Want 328 


of the King will in all Probability be the Conſequence. ** 


| F. C. 35. 
25. It is ſaid that a Conſpiracy to levy War againſt the King is not an 3 Id. 24. 


overt Act of compaſſing or imagining his Death; for that, as the levying of 
War is by another Clauſe of the Statute declared to be one Species of 
Treaſon ; ſuch Conſpiracy ought not to be deemed an overt Act of another 


Species of Treafon ; for that, if it ſhould be ſo deemed, two Specics's of 
Treaſon would be confounded, 


26. But it has been reſolved by all the Judges, that although the Perſons Kel. 2o, 21. 
ſo levving War that may be indicted for the Treaſon of levying War, they The Cafe of 
may nevertheleſs be indicted for compaſſing or imagining the King's Death; — 
and that the levying of War may be laid as an overt Act of compaſſing or 
imagining the King's Death. | 

27. And in this Caſe, beſides expreſsly denying what is laid down in 
3 Inſt. 14. to be Law, it is ſaid, that what is there laid down is contrary to 
the Caſes of Lord Cobbam and the Earl of Eſex, which are cited by Coke 
Chief Juſtice but two Pages before: In the laſt of which it had been holden, 
that the gathering of Men together, with a Deſign to compel the Queen to 
comply with certain Demands, was an overt Act of compaſling or imagin- 
ing her Death. 


28. But perhaps, upon conſidering the two Paſſages, they will be found 
quite conſiſtent. | 


29. The Deſign in the Caſes of Lord Cobbam and the Earl of Eſex was 3 IE. 12. 
to get the Queen into the Power of the Perſons aſſembled. 


30. But in 3 I»ft. 14. Coke Chief Juſtice only ſpeaks of a levying War 
agaiuſt the King generally. 


31. Now although the two Propoſitions, that levying of War with a 
Deſign againſt the Perſon of the King is an overt Act of com or 
imagining his Death, and that levying of War againſt the King generally 
is not ſo, are not both Law, they are by no Means contradictory to each 
other. | 


32. But it may be fairly inferred from two modern Books, that both the 
Propoſitions are Law. = 

33. In one of theſe, it is ſaid to have been reſolved by the Court of 11 Mod. 32 2. 
King's Bench at a Trial at Bar, that a Conſpiracy to levy War in order to Poets Czir, 
depoſe the King, which would be the Civil Death of the King, is an overt —_— 2. 
Act of compaſſing or imagining his Death: But that a Conſpiracy to levy 
War againſt the King generally is not ſo; becauſe there may be ſuch a levy- 
ing of War as is treaſonable, without an Intention to depoſe the King. 

34. In the other theſe Words are uſed in treating of that Species of Trea- 1 Hauk. 
ſon, which conſiſts in compaſſing or imagining the King's Death: It F. C. 38. 
„ hath been adjudged, that levying of War againſt the King's Perſon, 
“ or the bare conſulting to levy ſuch War, is an overt Act of compaſſing 
or imagining his Death.” But the Book does not ſay, that the levying 
of War or the conſulting to levy a War, againſt the King generally is ſo. 

35. It ſeems to be agreed, that the publiſhing of written or pri 
Words may be an overt Act of compaſſing or imagining the King's Death. 

H h 


Var. V. 36. And 


\'\ 


(D) Treaſon. 


2 RH. Rep. 36. And it has been bolden, that the printing of a Book containing trea- 

W fonable Poſitions, and ſending it in a Box to the King, is a Publication of 
* the Book. 

Caſlc. 


Dyer 2g8. 37- If any Words in Writing or Print are publiſhed, which have a direct 
Roll. Rep. Tendency to alicnate the Affections of the People from the King, ſuch Pub- 
Haak, ation is an overt Act of compaſſing or imagining his Death: Becauſe 
C. 35. Chis will in all Probability be the Conſequence. . 


3 Inſt. 14. 38. The publiſhing of a printed Book, or ſending of a Letter, to excite 

H. F. C. 13. 2 foreign Prince to invade the Realm, is an overt Act of compaſſing or 
imagining the King's Death : For if there ſhould be an Invaſion, his Life 
would certainly be in Danger. | 

Kel. 22, 23- 39. If a Book be publiſhed, in which it is afferted, that it is high Time 

T'wyne's for the People to take the Government into their own Hands, and that it 

2 5 honourable and conſcientious to throw off all Allegiance, and to put the 
King to Death, this is an overt Act of compaſſing or imagining the King's 
Death. 

2 Roll. Rep. 4. It has been holden, that to publiſh in Writing or Print a Prophecy of 

8, Bg. the King's Death is an overt Act of compaſting or imagining his Death. 


W:lkams's 

Caſe, 

1 H. H. P. C. 41. But in another Book it is faid, that to prophecy the King's Death 

108. docs not feem to be an overt Act of compaſſing or imagining his 
Death. | 


H. P C. 11. 42. And it is in the ſame Book expreſsly laid down, that to calculate 
: H. H. F. C. the King's Nativity is not an overt Act of compaſſing or imagining his 
188. Death. ; ; 
2 Roll. Rep. 43. It has been holden, that the writing of Words, which contain a 
*). treafſonable Poſition, does, although the ſame are never publiſhed, amount 
8 to an overt Act of compaſling or imagining the Death of the King: For 
3 St. Tri. 72 z. that Srißere off agere. 
Sidney s Cale. 
Cro. Car. 125. | 
1 Hawk. 4 But it ſeems to be the better Opinion, that the writing of ſuch 
P. O 38. Words, unleſs they relate to ſome determinate treaſonable Deſign upon the 
Fell. 198. King's Life, does not, whilſt the Words remain in the Hands of the 
Wiier unpubliſhed, amount to an overt Act of compaſſing or imagin- 
ing the King's Death; becauſe they may have been written merely by 
Way of Amuſement, and without any traiterous Deſign. 
3 Inft. 14, 45. It is aid down in two Books, that the bare ſpeaking of Words can 
39, 149. never be an overt Act of compaſſing or imagining the King's Death; and 
_ — — from the ſpecial Acts of Parliament, made at different Times after the 
2285 Ed. 3. fl. 5. c. 2. to attaint Perſons guilty of ſpeaking treaſonable Words, 
it is inferred, that fuch Words are not an overt Act of compaſſing or 
imagining the King's Death within the Meaning of that Statute ; for that, 
it they ze fo, the ſpecial Acts would have been quite nugatory. 
— 45 5 3 46. It is in other Books laid down, that the bare ſpeaking of Words may 
Kel. x 3 de an overt Att of compaſſing or imagining the King's Death; for that 
1 Lev. 57- Words are the moſt natural Way of expreſſing the Imagination of the Heart. 
Salk 631. 
3 Mod. 55. 1 Hank. F.C. 39. 40. | | 


Fck. 200. 47. In 2 modern Book it is ſaid, that the Rule which bas been laid down 
fnce the Revolution is, that the ſpeaking of Words not relative to a Deſign 
upon the King's Life does not amount to an overt Act of compaſſing or 
imagining his Death: But that the ſpeaking of Words relative to a Deſign 


upon 


Trealon. 119 


Kiag's Liſe does amount to an overt Act of compalling or 


upon the 
48. The ſpeaking of theſe Words, If I meet the King 1 will kill bim, has 1 Lev. 55. 

been holden an overt Act of g or imagining his Death. 0 
49. It has been holden, that the ſpeaking of theſe Words, the King being 1 Roll. Rep. 

excommunicated by the Pope may be depoſed and killed by any whatſoever, 185. 

which killing is not Murder, is an overt Act of compaſſing or imagining his Owen Caſe. 

Death | 


50. And it is ſaid by Holt Chief Juſtice, that it is not neceſſary, that 4 Star. Tri. 
the Words ſhould in fach Caſe be expreſs : For that the ſpeaking of any 8 
Words, provided the Jury are fully convinced, from che Tenor of them, Cen. 
that the Speaker had a Deſign upon the King's Life, is an overt Act of 
compaſſing of imagining his Death. ey toro £ | 

51. It is laid down, that the ſpeaking of Words, which plainly ſhew 2 St. P. C. -. 
Deſign upon the King's Life, is an overt Act of cotnpaſting or imagining . 107. 


his Death: Although the Defign be future or conditional, or both tuture __ b 
and conditional. | FRE” f — 7. * 
P. C. 30. 


52. It ſeems to be agreed, that the ſpeaking of Words in Contempt or Cro. Car. 125. 
Ditgrace of the King's Perſon, as where the import of the Words is a Pine's Caſe. 
Charge of a perſonal Vice or a perſonal Defect, is not an overt Act of com- 1 Hawk. 
paſſing or imagining his Death. . 

53. It is in ſome Books laid down, that to ſay the King is a Baſtard, or yay. 107. 
to ſay that another Perſon has a better Title to the Crown than him, is ah 2 Roll. Rep. 
overt Act of compaſſing or imagining his Death; becauſe it diſcovers rhe 99: * 
Mind to be traiterous. | Cale. 426. 

54. But it is 1a one Caſe ſ:id, that the ſpeaking of looſe Words, which Salk. 632. 
have no Relation to a Deſign upon the King's Life, is not an overt Act of Charnock's 
compaſſing or imagining his Death. Caſe. 


(E) Df Wiolating certain Perlonages. 


I. Y the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, © If 
* a Man do violate the King's Companion, or the eldeſt Daughter 
<*© of the King not being married, or the Companion of the eldeſt Son and 
Heir of the King; and thereof be provably attainted of overt Deed, by 
People of his Condition.“ | 
2. The Word violate in this Clauſe does mean no more than carnally ; 1,q ,. 
know ; for if a Man have had carnal * of one of the Perſonages 
therein comprehended with her Confenr, he is equally guilty of High 
Treaſon, as if he have had. it by Force. 
3. The Word Companion in this Clauſe means Wife. 3 Iaſt 8, 9. 
4. This Clauſe does not extend to the Violation of a Queen Dowager or ; Inſt. 8, 9. 
a Princefs Dowager ; becauſe neither of theſe is the Companion of the H. P. C. 12. 


King, or of the eſdeſt Son and Heir of the King. 2 


5- If carnal Knowledge have been had of one of the Perfonages com- 3 aft. 9. 
2 within this Clauſe with her Conſent, ſhe is guilty of High «bake O. 
reaſon. . 


. 
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I 20 Treaſon. 


* 


whom it would have been High Treaſon to 
H. H. T. C. violate during Coverture, be divorced a Vinculo matrimonii, it is not High 


3 Inft. 9. 6. If one of the 


LF > > . 


I . AE Treaſon to violate her; becauſe ſuch Perſonage does after the Divorce ceaſe 
3 to be the Companion of the King, or of the eldeſt Son and Heir of the King. 
4 3 Inft. 7. 7. Ir is laid down, that the eldeſt Daughter of a Queen Regnant, not 
| h py "4 oy being married, although not within the Words of this Clauſe, is within the 
'4 g | | 
a N p. C. 36. Mearing thereof. | 
| 1 8. If the cldeft Daughter of the King or Queen die during the Life of 


the King or Queen, the Violation of the next Daughter, who thereby be- 
comes the Eideft, while ſhe is unmarried is High Treaſon ; for by 


. the Words the Eu Daxghter the Eldeſt at the Time of the Violation is 
intended. 


Ante, p. 116. 9. As it bas been ſhewn, who is eldeſt Son and Heir of the King or 
within the Meaning of the 25 Ed. 3. ff. 5. c. 2. it is ſufficient in this 
Flace ro fay, that the Violation of the Companion of ſuch eldeſt Son and 

Heir is High Treafon. | | 
3 Inſt. g, 10. A Confpiracy, although the Intention of the Conſpirators be to 
H.P.C.13,14.bring about the Violation of one of the Perſonages comprehended in this 
1 Hawk. Clauſe, docs not amount to an overt Act of violating; for as the Words 


— ** 
— a «> ae - 
—— —  _——_—_ 
— 

* - _ 


P. C. 38. thereof are dach viclate, an actual Violation is neceſſary to the Completion 
of the Offence. 

3 Inſt. 9, x1. But if there have been a Conſpiracy to violate, and the intended Viola- 

— 5 = 1 tion be afterwards perpetrated, the Conſpiracy is an overt Act of every one 


Kal. of the Confpirators of violating; inaſmuch as there can be no Acceſſary in 
el. 19. i 

1 Hawk. High Treaſon. 

P. C. 38. 


F Of levying War againſt the King. 


bs Y the 25 EA. 3. ft. 5. c. 2. it is declared to be High Treaſon, 
* If a Man do levy War againſt our Lord the King in his Realm, 

« and thereof be provably attainted of overt Deed by People of his 
«< Conditon.” | 

; Inft. 7. 2. Although this Clauſe does not mention a Queen Regnant, the Con- 

H. F.C 

I 

P 


. 12. ſtruction has been, that ſuch a Queen is within the Meaning of the Words, 


Hawk. 
FI — cur Led ite King. 


1 H. H. P. C. 3- As Ireland, although Part of the Dominions of the Crown of England, 

757. is not Part of the Realm of England, levying of War againſt the King 
in Jrelard is not a levying of War againſt him in bis Realm: But there are 
the ſame Laos, and ſome others, concerning High Treaſons in Ireland, as 
there are in E gland. | 

4- The Laws of Exgland concerning High Treaſons are by the 7 An. 
c. 22. per. 1. expreſsly extended to Scotland: It being thereby enacted, 
That fuch Crimes and Offences, which are High Treaſon within Eng- 
Aud, ſhall be conftrued, adjudged and taken to be High Treaſon within 
« Scotland;” and conſequently levying War againſt the King in Scotland is 
High Treaſon within the Meaning of the 25 Ed. 3. ft. 5. c. 2. 

5. Every aſſembling of a Number of Men, altnough they are armed 
with Weapons offenſive and defenſive, is not ſuch a levying of War againſt 
the Kirg as is within the Meaning of this Clauſe. 

6. For it is by another Clauſe of the 25 Ed. 3. ft. 5. c. 2. declared, That 
Hey Man doth ride armed, openly or ſecretly, with a Number of armed 


4 „Men 
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« Men againſt any other, to {lay him or to rob kim, or to take and detain 
„ him until he pay a Fine or a Ranſom for his Deliverance, it is not the 
« Intent of the King and his Council, that in this Caſe it be adjudged 
High Treaſon ; but that it be adjudged Felony or Treſpaſs, according 
to the Law of the Land heretofore uſed, and according to what the 
« Caſe may require. | 

7. Although the Words of this Clauſe do extend only to the Cafes of a . H. H. F. c. 
Number of Perſons armed being aſſembled with Intention to kill, rob or im- 135, 149, 
priſon, the Equity thereof extends to all rifings, to aſſert a private Right; or — 
to deftroy particular Incloſures ; or to remove a Nuſance which affected, or 1 
was thought to affect, in Point of Intereft, the Perſons aſſembled; or to 
break Priſon, in order to relieve particular Perſons ; becauſe every ſuch 
Offence, although ir have a warlike Appearance, is not raiſed againſt the 
King or his Royal Majeſty, but for a Purpoſe of a private Nature. | 

$. Five of the Judges were of Opinion, that the rifing of the Weavers Fel. 216. 

in and about London to deſtroy all Engine-Looms, by the Uſe of which 
ſome Perſons were enabled to under-ſell others who did not uſe ſuch Looms, 
did not amount to an overt Act of levying War againft the King. The 
Affair was conſidered by thoſe Judges, and in my Opinion rightly, 2s a 
private Quarrel betwixt Men of the ſame Trade, concerning the Uſe of par- 
ticular Engines, which was thought to be detrimental to thoſe concerned 
in the riſing. Five of the Judges were indeed of a different Opinion : 
But the Attorney-General thought proper to proceed againſt the Infurgents 
as for a Riot only. 

9. It has been holden by all the Judges, that it is lawful for all the Popi. 121, 
King's Subjects to arm themſelves, wichout any ſpecial Commiſſion for fo 12. 
n 2 Anil. Op. 

10. If a Number of Men, armed with Weapons offenfive and defenfive, 5 Stat. Tr. 
are aſſembled with a treaſonable Deſign, this is an overt Act in every one 37- 


of them of levying War againſt the King, although Nothing further 8 


done. Salk. 635. 
s.C. 


11. But the being in Company with ſuch as are guilty of levying War 
- 505 aa. in all Caſes, an overt Act of ſuch levying 

ar. | 

12. It was found by a ſpecial Verdict, that divers Perſons, who were in 3 I=f. 10. 
Company with thoſe who had levied War again the King, had joined them 
pro timore mortis. It was adjudged, that this was not an overt Act of 
erying Fur apnon bogs becauſe what they did was done for Fear of 

cath. 

13. It was found by a ſpecial Verdict, that a great Number of Perſons Kel. 73, 29. 
armed were aſſembled, under the Pretence of pulling down Bawdy-Houſes z Green's Cale. 
that the Defendant was amongſt them throwing up his Cap, and hallowing — * 
with a Staff in his Hand; and that, whilſt he was amongſt them, he was * 
knocked down by a Party of the King's Soldiers, who came to ſuppreſs 
them, and was then taken: But as the Verdict did not find any particular 
Act of Force committed by the Defendant, or that he was aiding or aſſiſt- 
mg to the Reſt, 44 chat this was not an overt Act of 
levying War againſt the King; becauſe it is poſſible chat he might have been 
there only out of Curioſity. | 

14. But if a Man have attended one of the principal Perſons amongſt the Moor 621, 
Infurgents, from the Beginning of an Inſurrection, this, although be was not 622. 
privy to the Deſign, is an overt Act of levying War againſt the King. Kel. 7S, 77» 

15. Every aſſembling of a Number of Men in a warlike Manner, to 3 Ef. 2. 
withſtand the King's lawful Authority, is an overt Act of levying War 1 HK. 
2gainſt the King. | | P. C. 37- 

Vor. V. 1 16. The 
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Bra, Tread. 16. The defending of a Fort or Caſtle againſt the King's Forces is an 
8 overt Act of levying War againſt the King. 


3 inf. i=. 17. An Iaſurrection to raife the Price of Servants Wages, contrary 
to the Statute of Labourers, was holden by all the Judges to be an 
overt Act of levying War againſt the King: Becauſe the Odenders took 
upon them ſclves the Reformation of the Law, which Subjects by the 
gathering of Power ought not to do. | | 

3 Lal. . 18. It is in two Books laid down generally, that if a Number of Men 

z And. 4- Afemble in a warlike Manner, in order to deliver Men out of Priſons, this 
is an overt Act of levying War againſt the King. 

Eel. 75,97. 19. In other Books it is laid down, that an Inſurrection with a Deſign to 

1 Veur, 251. break open one Gaol and fet the Priſoners therein at Liberty, is not an 
overt Act of levying War againſt the King, but that an Infurrection 
with a Deſign to break all Priſons, and ſet all Priſoners at Liberty, is. 

3 InZ g, 10. 20. Every aſſembling of a Number of Men in a warlike Manner, with an 

2 * = Intention to reform the Government or the Law, is an overt Act of levying 

| Hawke, War againſt the King. 


* 21. The Earl of Eſex went from his Houſe with a Number of armed 
Far! of Efex's Men into the City of Landon, and prayed the Aſſiſtance of the Citizens to 
Cafe. force his Way to the Queen, in Order to remove his Enemies from her 

Perſon. This was adjudged an overt Act of levying War againſt the 


Cre.Car.;8g. 22. A Number of Perſons armed in a warlike Manner went to Lambeth 


Czic. of his Majeſty's Privy Counſellors. This was holden to be an overt Act of 
levying War agaiaſft the King. 
3 lab. 9. 23. An Inſurrection, with an Intention to alter the Religion eſtabliſhed 


HF. C. 14- by Law, is an overt Act of levying War againſt the King. 
Pop. 122- 
1 Hawk. P. C. 37+ 


; Inſt . 24. Every aſſemblirg of a Number of Men in a warlike Manner, with 
— . S ＋ a Defign to redreſs a publick Grievance, is an overt Act of levying War 
. * againſt the King: Becauſe this, it being an Attempt to do that by private 
„ Heek. Authority which only ought to be done by the King's Authority, is an 
P. C. 37. lavaſion of the Royal Prerogative. 


3 
Kel. 71. 25. An Inſurrection with a Defign to pull down all Bawdy-Houſes was 
Sud. 358 


| . holden to be an overt Act of levying War againſt the King. 

; Inf. 10. 26. If a Number of Men aſſemble in a warlike Manner; with a Deſign 
I. F. C. 14- to throw down all Incloſures, this is an overt Act of levying War againſt 
1 Hawk. the King. | 

TG. 37. 

3 * 3 But if a Number of Men armed in a warlike Manner are aſſembled 


with an Intention of only throwing down a particular Incloſure, by which 
b. C. z-. they are prevented from enjoying a Right of Common, this may amount 
to a Rout or Riot: But it is not an overt Act of levying War againſt the 
King; becauſe the Deſign in this Caſe is the Redreſs of a private Grievance, 


3 Lat. 9. 28. As the Words of this Clauſe are do /ery War, a Conſpiracy with an 
11 F. C. 13. Intention to levy War againſt the King does not amount to an overt Act 
nk, Of levying of War againſt him. 

F. C. 38. 

; La. 3. 29. But if there have been ſuch Conſpiracy, and War be afterwards 
:2,138. levied, the Conſpiracy is in every one of the Conſpirators an overt Act of 
E15 14 levying War againſt the King, inaſmuch as there can be no Acceſſary in 
Ee High Treaſon. | | 
Z. C. $8. 


(G) Of 


Treaſon. I23 


(G) Of adhering to the King's Enemies. 


Y the 25 EZ 3. f. 5. c. 2. it is declared to be High Treaſon, 
= If 2 Man be adherent ro the Enemies of our Lord the King in 
< the Realm giving to them Aid or Comfort in his Realm, or elſewhere ; 
< and thereat is provably attainted of overt Deed by People of his 

* Condon.” 

2. A Queen Regnant is rot mentioned in this Clauſe : But the Con- 3 Tall. 7 
firation has bern, „ is within the Meaning of the Words, 11555 bs 
our Lord the King. P. C. 36. 

3. The Word Enemies in this is Clauſe is not confined to the Subjects of a 
State at War with the King; for if any of the Subjects of a State in Amity 
with the King have commenced, or have made Preparations for the com- 

of Hoſtificies againſt the King, theſe are his Enemies. 
1 Subyefts of à State in Amity with the King are in the Service Salk. 635. 
bf with the King, the giving Aid or Comfort to theſe + 
ng Enemies; for they are to be conſidered by all 
of which they are Subjects, as the Subjects of the State 


are. 
5. It was holden, that the Scots who invaded the Realm in the Reign of Duke of Nor- 
EEzabeth were the Queen's Enemies within the Meaning of this folk's Caſe. 


was at that Time no War betwixt Eugland and -— om P.C, 


6. If the French King ſhould, in Time of Peace, ſend an Army to one 5 Stat Tr. 37. 
of the Sta Parts of France, with a Deſign to invade any Part of the King's — | 


Domirions, every Ferch Subject in that Army would be one of the King's e. 
Encmaes. | 


8. Aiding or comforting the King's Subjects, who have levied War 3 Tot. 11. 
re. * 14. 
Treaſon of levymg War againſt the King: Bur ir is not an Adherence to the + BY | 
King's Encmars ; becauſe ſuch Subjects are not Enemies but Traitors. P. C. 34- 


3 Inſt. 11. 

Irre re tin Reg «Ernſt bo; ts 1 
an overt Act of adhering to them. f H. P. C. 14. 

ö | 172 48 

38. 


10. H Cue belonging to the King be ſurrendered for Reward to his Ibid. 
Enemies, this i an overt Act of to them. 
11. The miffmg of 2 Man, and ſending him into the Service of a State 2 Ventr. 31. 
at War with the King, is an overt A& of adhering to the King's Enemies. * 


| 12. If ane of the King's Subjects be enliſted into the Service of a State at Salk. 635: 
War with the King, and march, this is an overt Act of adhering to the Voughan's 
King's Encmnes. Caſe. 

13. If a Man take 2 Commiſſion, to cruiſe in one of the Ships of a State 5 Stat. Tr. 3. 
. againſt the King's ** or againſt the . of his — 


ubjects C oy the. 


Dew Tir > wes 
9 4 
mae wo@©_nuncs cc cy bugs: 


124 Treaſon. 


_ 


Subjects or Allies, and go on Board rhe Ship, this is an overt Act of ad&- 

hering to the King's Encmics ; although he never commit any Act of 

H. Hr. c. 14. Bur f one of the King's Subjetts do refide in 4 Star at War with 

165. the King, without giving any Aﬀiftance to the carrying on of the War, 
this is not an overt Act of adbering to the King's Enemies. 

— 4 15. In a very late Caſe, it was iafifted for the Deſendam, at a Trial at 

— Bar, that ſending Læurrs of Advice or Intelligence to the Subjefts of a 

s 


J 


115 aff 
127 f 


tf | 


— Piracy 15 an overt Act in every one of the Con- 
H. P. C. 14. ſpirators of adhering to the King's Enemies, inaſmuch as there can be no 


Article of the Union to be kept, uſed 5 i | 
« the doing thereof ſhalt be conflrocd and achndgrd to 
« 'Treafon.” 


Treaſon, (H) 125 


It is not 2 counterfeiting within the Meaning of any one of theſc 3 Ef. 15. 
ba concxerfeir Thing eclernible the Thing countericited. . H. r. C. 


bolden to be a counterfeiting of the Privy Seal. 
7. It is ſaid, that he ret of a Scal, which 
. 


Seal, withopt a Warrant from the Ki not ſeem to be a counterfeit- 185. 
ing of the Great Seal, within the Meaning of the 25 Ed. 3. f. 5. c. 2. un- 
leis an Impreflion of the en d Scal be affixed to ſome Inftrument. 

8. And Hale Chief Juftice, in ſpeaking of this, mentioned the Caſe Ibid. 
of making a Tool or Inſtrument for coining Money, which at the Time be 
wrote was not High Treaſon, unleſs ſome counterfeit Money had been 
actually coined therewith. | | 

9. But as theſe Caſes are not ſimilar, the Words of the Statute being in the 
one Caſe doth counterfeit the King's Great Seal, in the other doth counterfeit 
the King's Money, the Caſe mentioned does not conclude to the Point. 

10. It is in one Caſe ſaid, that where a Man had affixed an Impreflion of 2 Rall. Rep. 
a counterfeit Privy Seal to a Patent, and had afterwards obtained the Great 1 
Seal to be affixed to the Patent, and collected Money by Virtue thereof, G 
this was, upon the whole Circumſtances of the Caſe, adjudged to be a 
counterfeiting of the Privy Seal. 

11. But it ſeems to be the better Opinion, that counterfeiting an 
Impreſſion of any one of the three Seals, or the Sign Manual, is High Trea- 
ſon, although no improper Uſe be made of the counterfeit Thing. 

12. The Statutes, which prohibit the counterfeiting of any one of theſe 
Seals, or the Siga Manual, are entirely ſilent as to the Uſe that may be 
made of the counterfeit Thing. 
13. In one Book of the beſt Authority the counterfeiting of an Im- 1 H. H. P. C. 

of any ane of theſe Seals, or the Sign Manual, is, without ſaying any 154. 

ing further, laid down to be High Treaſon. | 
14. And in the Caſe of n the King's Money, the counter- Bro. Treat. 


feiting has been holden to be High Treaſon, although the counterfeit 511. 6. 


Money were not uttered. H H F c 
| | 214. 1 Hawk. P. C. 42. 


15. It has been holden, that the counterfeiting of a Great Seal, which H. H. P. C. 
has not for fome Time been made Uſe of, is High Treaſon. 177. 

16. At the Common Law a Miſuſe or an Abuſe of the Great Seal was in 
ſome Caſes High Treaſon. FS 

17. If the Chancellor had affixed the Great Seal to an Inſtrument without 3 128. 15, 16. 
the proper Warrant for ſo doing, this would at the Common Law have H. P.C. :8. 
been High Treaſon : Becauſe it was a Miſuſe of the Great Scal. 
18. If a Man, after ſtealing or finding the Great Seal, had affixed it to 3 If. 16. 

an Inſtrument, this, it being an Abuſe of the Great Seal by a Perſon who 
ct xt rap ba uſe it, would at the Common Law have been 

19. But neither a Miſuſe nor an Abuſe of the Great Seal is fince the ;Ia8. 15. 16. 
25 Ed. 3. ft. 5. c. 2. High Treaſon ; becauſe there is not in either Caſe a H. F. C. 18. 
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23. But if any one of theſe Seals or he Sign Mania hs bee counter- 


e inaſmuch as chere 


Hr Cds l. every Perſon, who. was aiding in He Bos be , rhe. counter- 


36, 41. 
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(1) Of counterfeiting 02 ring the Soney 
current. 


© the 25 Fd. 3. f. 5. c. 2. it is declared to be High Trete 1 
a Man doth counterfeit the King's Mobey.“ 


2. It is laid down, that the Words — King*s Money, in this Clauſe, do 
ooly mean ſuch Gold and Silver Coins as are coined within che Realm. 


3- It ſeems from a late Tranſaction, that the counterfeiting of e 
3 „ to the Currency thereof, is not a counterfeitiog 

within the Meaning of this Clauſe. 

4- The Currency of the Gold Coins called Broad Pieces was put a Stop to, 
by 2 Proclamation bearing Date the rwenty-firft Day of F One 
taouſand ſeven hundred and thirty-two ; and by the Aame Proclamation 
the Collectors and Receivers of the Revenue Tax or Taxes were com- 
manded to receive ſuch broad Pieces, for and during the Space of 
one Year from the Date thereof, at the Rate of four Pounds one Shilling 
ger Ounce Troy, in all Payments on Account of the Raygaps Tax or 
Taxes. 

5. By the 6 Geo. 2. c. 26. which Statute was made very ſoon after this 
Proclamation, it was enacted, *< That if any Perſon, ſhall on or before 
< the twenty fuſt Day of February One thouſand ſeven hundred and i FLA 
three, forge or counterfeit any of the Gold Coins called Broad 

every fuck Offender ſhall be adjudged guilty of High Treaſon.” ? 


6. This ſeems to be a legiſlative Declaration, that the forging or coun- 


terfeĩting of the King's Money coined within the Realm, after a Stop 
put to the Currency thereof, is not High Treaſon within the 25 # 
Z. 5- 4. 2. for if it be ſo, there was no need to make it ſo in * r 
Caſe by an expreſs Statute. _ 

7. A counterfeiting of the King's Money in Irclend, or in any other 
Place ſubject to the Britißbß Crown, is a counterfeiting within * 1 
of che 25 Ed. 3. ff. 5. e. 2. ; 
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to the Words thereof, — 
receive the like Puniſhments, 


Arts for 


next coming, for wicked Lucre 1 
Monies or Coins of any other R allow be current at the Time 
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18. By the 889 3. c. 26. ptr. after reciting, that notiyithſtaadi 

man col in Force agaiaſt  coonterfeiting the Monies and Coins of thi 

Regina th Offence doth daily increaſe, it is enacted, That, from and 
2 N S after 
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he which will — or im Simi- 
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- | latred Bars of Gold, Silver or other 
mn aL a: 8 hide or conceal, or without lawful Authority 


% or ſufficient Excuſe for that Purpoſe knowingly have in his, ber or 
* Counter 


: 


__ «« Houſes, Cuſtody or Poſſeſſion, any ſuch Puncheon, 


% Matrix, Stamp, Dye, Edger, cutting Engine, or other Tool or Inftry- 
4 ment, beſore mentioned ; and if any Smith, Engraver, Founder or other 
« Perſon or Perſons whatſoever, (other than and except as aforcſaid) ſhall 
« offend in any of the Matters or Things aforeſaid, then all and every 
«+ ſuch Offender and Qfﬀenders ſhall be and is and are hereby adjudged 
< be guilty of High Treaſon.” 
19. By par. 2. it is enacted, © That if any Perſon or Perſons whatſoever, 
* from and after the ſaid fiftcenth Day of May, ſhall, without lawful Au- 
ttingly or knowingly convey or aſſiſt in con- 


E 


hiding or 

«© axe hereby adjudged to be guilty of High Treaſon.“ 

20. Fu. 3. it is enacted, That if any Perſon or Perſons (other 
c the Perſons employed in his Majefty's Mint or Mints, or ſuch as 
„% have Authority froni the Lords Commiſſioners of the Treafury or the 
Lord High 'Treafurer for the Time being) ſhall, after the faid | 
$ Day of May, mark on the any of the current Coin of this 
„ dom; or if any Perſon or Perſons whatſoever ſhall mark on the 
% any of the diminiſhed Coin of this Kingdom, or any counterfeit 
s reſembling the Coin of this Kingdom, with in 


+ other Marks or Figures, like untothoſe on the 
© in his Majeſty's Min; every ſuch Offence ſhall 


« Gold or Silver, any Coin 
3 


* 5 Mord, & of; ceaſe, Gold.or 
2 of « fit Size and Figure to be coined into counterfeit milled Me- 
= any of the Gold or Silver Coio of this Kingdom ; or if 
Perſon or ſhall gild over any Silver Blanks, of a fic oe 
22 99 the current Gold Coin of this 
« dom; all and every ſuch Perſon and Perſons ſo offending ſhall be, 
< js and are hereby, adjudged to be guiley of High Treaſon.” 
er 2, C. 28. par. 1. it is enacted, © That if any Perſon 
ſhall, after the cwebty uu Pay. of chouſigd 
< ſeven hundred and forty- two, waſh, gild or colour, any 
<«« Silver Coin called a or e, or any counterfeit or 45 
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er to remove all Doubt concerning this Matter, it is 


2. c. 28. par. 6. declared 


f th 
the Copper Money of this 


by the 
* that the coining or counterfeiting any 
ingdom is only a Mifdemeanor.” 


Ki 


already been Seeg that the counterfeiting of the Great Ante, p. 125. 
i _— Trees. unleſs the Counterfeit Seal be like the true Great 


Ic 


e equal Reaſon to hold, that the counterfeicing of 
unleſs the counterfeit Money be like the true 


1 roms Gln 
terfeit Money. 

28. It is moreover ſaid in one Book, that it is 4 counterfeitit 
the Meaning of the 25 Ed. 3. f. 5, c. 2. although the counterfeit 
not exaRtly like the true Money; from whence it may fairly be inferred, 
that a Likeneſs is necefiary. - 

29. And that Clauſe of the 25 Ed. 3 J. 5. c. 2. which makes it High 
. Maney into the Realm, has in it theſe Words 


——_ to the Money of 


Impoſition or Fraud from the coun- 


Onion, t only Gold or 2 Inf. 
Deg ofthe 25 Ed. 3. * 


be ſeems farmerly to have been entertained, whether the 1H. H. p. c. 
of Copper Money, made current by Proclamation, were 211. 


ter feit — a Likeneſs; and if there be not 


The counterfeiting of Money i is High Treaſon, although the ſame Bro. Treal. 


be ma: uttered ; for neither the 25 Ed. 3. 
e Fence. 
| "- Is 1. 


wos heretofore oe a Milde- 1. 
ſuch Money, knew it to by 


32. Bur © 
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oy who utter 


Vor. V. SH 


* N e e 


— 7 


within H. H. p. c. 


215. 


- 


— 6 EI CE "TOE _—_— — — — — — 


Treaſon. 


pu 


. But it is not 


3 Iaſt. 18. 


4. * by the 15 Gs. +. 6, 88 ths Offence foams, Caley ande 
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[dE the 25 Ez. . 5. 6. 2. eee ae 
ut 1 Wa che couuterfeit to 

by b, 2 ike tothe fd 
Money England, the Money to be to mer ize 

i e of his People.“ * 
2. By the 2 GS wh. Mar. c. 11. after reciting that 12 in dif- 


| ated, That if any Perſon or Perſons, after the twentieth b Diy bo Ja- 
ren coming, ſhall bring from the Parts beyond the Sea into this 
* Realm, or into any of the Dominions of the ſame, any fuch falſe and 
* counterfeit Coin or Money, being current within this Realm as is afore- 
<« -ſaid; knowing the ſame Coin or Money to be falſe or counterfeit, to the 
latent to utter or make Payment with the ſame, within this Realm 
* or any the Dominions of the ſame, by merchandizing or otherwiſe ; 
all every ſuch Perſon or Perſons ſo offending ſhall be deemed 
adjudged to be Offenders in High Treaſon.” 
ingi counterfeit Money into the Realm is not within the 
Meaning of Statutes, unleſs it be like either the Money of England, 
or like ſuch Money of other Realms as is current wichia this Realm. 
8 that the counterfeit Money ſhould be exaftly 
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from a 2 Nation, and not from any Place ſubject to 
Engliſh Crown ; for, although every ſuch Place is to many Purpoſes 
diſtinct from the Realm, and conſequently a bringing into the Realm from 
2 Place would be a bringing into the Realm within the Letter of the 
25 3. H. 5. c. 2. or the 1 2 Pb. & Mar. c. 11. the Conſtruction has 
. 2 the bringing of counterfeit Money from Ireland, or any Place 
ſubject to the EN Crown, into England, is not ſuch a Bringing ints 
the Realm, as is within the Meaning of either of theſe Statutes. * 
6. It is laid down in one Book, that the bringing of counterfeit Mosey 
inc the Realm from a foreign Nation is not High Treaſon ; unleſs there be 
a Merchandizing with, or a Payment of the Money. 
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or Paymeart of the Money is not made Part of the Oficoce by the 25 Ed. 3. 
AH. 5. c. 2. ot by the 1 2 Pb. & M. C. 11. the bringing of counterfeit 
Money into the Realm, with an Intention to merchandize there with or make 
Payment thereof, is High Treaſon ; and that the bringing of it in is n 
of foch Intent. 
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(Q) Of receiving Popiſh D2ders o Education. 
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other her Higneſs 
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only, 


this Realm or any 
ial Caſes, and upon 
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jeſty ſhall be, without fpecial Licence from her Majeſty in 
der her Hand ; that then foch Perſon ſhall take no Benefit of his faid 
Submiſſion, but be void. 
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6. By the All Statutes, fo Far -as' . 
concern the Oath of Supremacy, arc repealed, and the fai 
abrogated. : 


7. But as it has been before obſerved, in the Caſe of being reconciled to Ante, p. 136. 


the See of Rome, the taking of the Oaths, required by the 1 V. & M. 
Hat. 1. cap. 8. to be taken in Lieu of the Oaths of Supr and Alle- 
giance thereby abrogated, does at this Day anſwer every Purpoſe, which 
the taking the Oath of Supremacy would heretofore have done. 
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<« mitations- im an Act, intituleds Au. 1 11 
c lies of. the SubjeR, and ſettling the ef the — / and arcdrding! 
to one other Act,, iatituled An AZ for i: furt Liam of 2b” 
« Crown, and better ſectring the, - Rights, and. Libertizo off the S, from 
«c ſucceeding, after the Deceaſe of her MajeſM the Imperia Crowniof 
< this Realm, and tbe Dumisions and Hetbitürtas cinut unt belonging, 
e according to the Limitations in the before mentioned Acts; and the 
« ſame maliciouſly, adviſedly and dire&ly, ſhall attempt by any overt 
Act or Deed, 2 ſuch Offence ſhall be adjudged High Treaſon.“ 


00 Of. eee, with ee 35 
one of hes Sens. 


1 the 13 . 3. 42.18. it is enackeck « That if pic the Subs. 
<« jects I the Croma of Eagland ſhall, within this Realm or with- 
bold, | jay or keep,'any Iatelligence or Correſpondence, in Per- 
ce 75 or by Lett or otherwiſe, with the pretended Prince of 
« Wales, or with —— or Perſons employed by him, knowing ſuch 
<« Perſon to be ſo employed; or ſhall by Bill: of | Exchange, or otherwiſe, 
<< remit or pay any Sum or Sums of Money fer the Uſe ori Service of the 
« ſaid pretended Prince of Hoſes, knowing ſuch Money to be for ſuch 
„ Uſe or Service ; ſuch. Perſon ſo offending ſhall be taken, deemed and 
te adjudged ed to be guilty of High Treaſon.” lz 
2. By the 17 Ces. 2. cap- 39. par. I. after that the eldeſt Son 
of the Pretender is lately , arrived. in the French Dominions, and bath been 
received and encouraged by the French King, it is enacted, „That if 
any of the Subjects of the Crown of Great Britain ſhall, within this Realm 
<< of without, hold, entertain or keep, any Intelligence or Correſpoadence, 
in Perſon, or by Letters, Meſſages or otherwiſe, with the eldeſt or 
* any other Son or Sons of the ſaid Pretender, or with either or any of 
„ them, or with any Perſon or Perſons employed by the ſaid: cldeft, or 
other Son or Sons of the ſaid Pretender, or by either or any of them, 
** knowing ſuch Perſon to be ſo employed 3 or ſhall by Bill of Exchange, 
< or otherwiſe, remit or pay any Sum or Sums of Money for the Uſe or 
< Service of. the faid eldeſt, ot other Son or Sons of the ſaid Pretender, or 
< of either or any of them, knowing ſuch Money to be for ſuch Uſe or 
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(8) or Pe ttt Treaſon in the gener * 


3 lf. % . IVERS Offences were heretofore petit Treaſon, av not 
1 Hawk. P C. fo at this Day; as Piracy by a Subject ; 4 Diſcovery of the 
$7, 88. King's Counſel by one of the Grand Jurors 3 an Agrempt by = Wife to kill 


her Huſband. 
2. By the 25 E4. 3. flat. 5. cap. 2. after declari the ſlaying af a 
Maſter by his Swen the ſlaying of a Hiuſband by his Wife, aud the 
ſlaying of a Prelate by an Eccleſiaſtick, he oweth Faith and Obedience 
to the Prelate, to be Treaſons, it is declared, * becauſe IF 
<< Caſes of the like Treaſom may happen in Time ts bees, op 
t cannot think of or declare at preſent, if any other Caſe 
<« Treaſon, which is not ſpecified above; — hereafter ha 
« one of the Juſtices,” ſuch Juſtice ſhall not 
*© Treaſon, until the Caſe be laid before the King in N and 
<« it is declared, whether it * boat be rt 2 or other 
cc Felony.” 1 3 * 4 
3. It does not appear, that any 3 was, in ee br ah 
Power given by this Clauſe, declared in Parliament to be Petit Treaſon. 
4: And by e 1 Mar. flat. 1. cap. f. par. 4. it is'evatted, < Thar pd 
Act or Offence .ſhall be taken, had, 'deemed or adjudged, to Rae 
© Treaſon, but only ſuch as be declared and expreſſed to be Petit Treaſc 
in ot by the Act of Farliament, made in the twenty-fifth Tear 
< the Reign of the moſt: noble Kiog of famous Memory Eduurd the, 
6 — 1 touching or ane Treaſons or the Declargions | of, 
«© Treafons.?” ... 553917 
5. A 1 Offence bes bees by any Statute fabſeqtent to'the 1 Af f. So 
c. x made Petit \ Treaſon; it hows: that no Offence is at this Day Petit 
Treaſon, unleſs it be en r LeAnn by bd K. 5. cap. 2. 
declared to be fo. + 2} yo nora 
Plowd. 86. 6. No Offence i is.to be adjudged petit Testen unleſs it be clearly a and 
3 Inft. 12, 81. without Argument or Inference within the Meaning of the 245 EA A. 2%. 
18 Ez. c. 2. for a Statute declaring an Offence to be Treaſon ought not to be ex- 


4 . 1. ſ. 1. tended by Equity. 
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„ becauſe the ſecond Marriage was 

3. If a Wome, after beving been divorced Cane aduiterii vel ville, Ibid. 
murder the Man from whom ſhe is divorced, en. For, 
as a THvorce for 'cicher of cheſe Cauſes does got diffolye the be Marriage, 
ſhe continues to be a Wife. © * 

4. But a Woman, E 
contrafus, cannot be guilty of Petit Treaſon: Becauſe the Marriage is 
diſlolved by a Divarce for either of theſe Cauſes. 


5. If a Wife and a Stranger are boch Principals in the Murder of ber 3 Inft. 20. 
Huſband, C but 5 een is ooly "4 * 
guilty of Murder Fi. C. 88. 

6. If a Wife, who has ö Moor. 91. 
be by Agreement with the Stranger in the Houſe wherein the Murder is H. f. C. 25. 
committed, the Wife, although ſhe were not i the Room) at the Time 2. C. 4d. 
Cm Rao ras For as the Stranger is 


in ſuch Cafe encouraged, © a of having ber immediate 
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p. C. 83, within the Letter of the Scatute, both of them are clearly within the 


Meaning thereof; inaſmuch as the Word Maſter ar P bo 
whom another ſtands related as Servant. hgaikes y Perſon, 


Pload. 36. 3. If a Child murder his Father or Morker, this, =, akbough i be = much 
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116. Perſon who had been his Maſter. This was adjudged to be Petit Treaſon; 
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10. By the 7 V 3. cap. 3. par. 6. it is enacted. That no Perſon or 
* * Perſons ſhall be indifted or proſecuted for any High Treaſon, hereby 


1 5 


ſame 


w 


1135 
12271144, 
i 


82 


of 


« gut of ti gte the one may be led, Td nd Cn thaw 


< or Stewarty in that Part 


- 


par. l. it is cnatted, That no Proſe- 
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Carth. 319. 6. E. H rails ee bee 
— Caſe. Jinnts __ * n . 


3 laſt. 15. 
H. . . 


Stat Tr. 2. 25. It has been ſaid, that it is not in an Indiftment for High 
avughan's Treaſon, to charge an overt Aft, in any other Species of Treaſon excrpr that 
— of compaſſing or imagining the King's Death. 

3 Inft 14. 28. But the better — — 1 A 
H. P. C. 13. cap. 2. and thereof be provably attainted of overt Af, do 2s wedll xclare nn 

„ Hawk. High Treaſon of violating certain Perſonages ; to that of levying War 
Sk, galt the Kings and to that of adbering to the King's 1 
5 St. Tr. 21, .  OEEED an ovant A& mt in 
22. RF | | 


Kel. ug. EET 


2 Ventr. 316. 31+ It muſt be ſhewn in an Indictment for adhering to the 

Herding mies, to whom and at what Time the Adherence was, that che Courtmay 

Caſe. judge, whether the Perſons alledged to have been adbered to wene ar the 
Time of adhering Enemies of the Kang. 


St. Tr. 36. 32. But it is not to alledge in fuch Indiftment, that the Adbe- 
d ring was againſt the King ; for this ſhall be intended. 


r 


2 Show, 41. 33. In an Indict ment, wherein the overt Act hid is the fpcaking of 
treaſonable Words, it muſt be alledged, that the Wards fpoken hard no 
the Ki 

MS. Rep. 


34. It was holden by all the Judges, that it muſt be un in an Indit- 
Hs w. . ment for coining, that the Perſon indifted was not within any of the Excep- 


tions, mentioned in the Clauſc of the Starure made in the ig 
n Wilkem the Third, intieuled, As r for 
better preventing the Counterfeiting of rhe current Cain of this Kingdom ; and the 
Judgment was arreſted, becauſe — oh mes. 

35- But it was in this Caſe holden, that anocher Indiftment would e; 
and the Party, in whoſe Favour the J had been arreſted, was aftrs- 
wards convicted u another Indictment, and EXECUITC.. 

N 36. ——— alledged, in an Indictment for Popiſk Orders, 
in what Place the Perſon indicted was born; or in what be was or- 
in the Words of the Stamm, by 


Ibid. 


dained : It being ſufficient to 
which this Offence is made High Treaſon, that fach Perjos was bors == 
this Realm, or in the King's Dominions; and was made, ordained or profeſſed, 
by an Authority or Juriſdictios derived, challenged or pretended, from the See 


of Rome. 


Kel 
The Cale of 37. Ir has been ſaid, that as every overt Ad of compaſſing the 


he Reid Death is tranſitory, an overt AR of this Species of High Treaſon need mer 


be laid in the County, en 
committed. 
6 St. Tr. 319. 


Lan Cle 38. But it ſeems to be the better that an en AR, as well of 
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6. 33 Hen. 8. 

< fon or Perſons, 

- * them, pon any 
* the faid Council, 
< any Perſon fo i 
ft chen in every ſuch 
* Commiſton of Oyer 
« into foch Shires and 
< King's Highneſs, for the 
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5 
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l 
. 


ö 
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10. But the Jurors muſt, in ſuch Caſe, be of the County wherein 
the Offence was committed ; becauſc this is required by the Common 


3 Tait. z7- - xx. If a Man be indifted of High Treaſon, be may, at this Day, as be 
might have done at the Common Law, plead a foreigu Plea, and be tried 
in the forcign County: But a foreign Plea cannot be plcaded to an Indict- 
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% and Liberties of the Subjef, when any 
| COT AEEECIES 
-; WP che ſaid Indictment, and 
4 rofelin and Place of A Abode, of 
« given at the ſame Time that the 
* co the Party indicted ; and that 


« dicted ten Days before the Trial, and 
„ credible Witneſſes ; any Law or Statute to 
* ſtanding.” * : 
22. By the 7 As. cap. 21. por. 1. and pear. 3. it is caafied, That off 
« High Treaſons hereafter committed within Scocland fhall be brard and 
determined in Scotland, in ſuch Manner as is uſcd in 
3 Inft. 14. 23. If a Perſon arraigned upon an Iodictment for Hgh Treaſon flood 
Sty. 104. mute, his Guilt was to be taken pro Confeſſo; and the : lane Judgment was 
always to be given, as if he had been convicted. 
24. And ſince the :2 Geo. 3. c. 2 in the Cale of 
Petit Treaſon amount to a Confeſſion of Guilt. 
25. By the 33 Hen. 8. cap. 23. par. 3. it is enacted. That 
Challenges ſhall not from henceforth be admitted, or allowed, in any 
« Caſe of High Treaſon.” 
Taft. 2 26. But it being by the 2 Pb. & M. cap. 10. enaſted, That all 
ata .. Trials of Treaſons ſhall be according to the Courſe of the Common 
Law, and not otherwiſe,” the Right of peremptorily in 
Caſcs of High Treaſon, which was incident to a Trial at the Commem Law, 
is thereby TY reſtored. 


* 


— 


1 +, 8 © r 2 


al 5 


I eee ⁰ð 


rig 


(Dd) Of the Evidence of Treaſon. f 


Y the K. 3 3. cap. 8 7. it is enafted, — That every Fertan 
« who ſhall be endicted for High Treaſon, whereby any Cr 
<« ruption of Blood may be made, ſhall have the like Proccks of the Court 
« where he ſhall be tried, to compel his Wirneſſes to appear for him ar 


« ſuch Trial, as is uſually granted to compel Witnefics to appar 2gainit 
« him.” 


2. It was not the Uſage heretofore, to examine the Witacfies produced 
on the Behalf of a Perſon indited of Treaſon upon Oath. | 

3. But r cap. 3. par. 1. it is enacted, That every Per- 
„ ſon who ſha brindicted for High Treaſon, — win Bain of 
« Blood may be made, ſhall be admitted to make any Proof that be can 

produce by lawful Witneſs or Witneſſes, who ſhall 2 then be upon Oarh, 


rr r — 1 


for his juſt Defence; Toy en rr wn to the contrary -- 
« withſtanding.”  *- 

4. And by the 1 Ann: fat.” 2. cap. 9. par. 3. — That every 
* Perſod, who ſhall be produced or Anas itneſs on Brhalf « 
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Treaſon. (D 
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it is enacted, That SAWpS Pun: 
Engine, Preſs, Flaſk, or other 
deſigned for coining or counter- 
Part of ſuch Tool or Engine, 
— in the Houſe, Cuſtody 
not then employed in the 
Maj s Mints, nor having the 
3 that then it ſhall be lawful for any 
the 
rry 


. 


ſame to ſeize, and he is hereby required to ſeize 
it forthwith to ſome Juſtice of the Peace of the 
or Place, where the ſame ſhall be ſo ſeized, to be 


i againſt any Perſon, who ſhall be proſecuted — 
Offence by this Act made High Treaſon.” 

6. It has been holden, that Papers, found in the Cuſtody of a Perſon in- 6 St. Tr. 281, 
dicted for High Treaſon, may, although ſuch Papers are not in his own 321, 322. 
Hand- Writing, be read as Evidence againſt him. Len Cale, 

7- And irfeems to be ſettled, that Papers may in Conſideration of Law 
be in the Cuſtody of a Perſon, alchough they are not actually found upon 


8. Lord Prefton together with Alton, Elliot and a | Servant of Lord Preſ 4 St. Tr. 431, 
tox's were found concealed under the Quarter-Hatches of a Ship, in which $45.446 — 
they were going abroad. In the Place, wherein they were concealed, a Caſe. 8 
Packet was ſeen lying upon the Ballaſt, with a Piece of Lead faſtened to it; 

and two Seals were found lying near the Packet. Upon one of the Seals 
88 the other was a belonging to the 

Office of Secretary of State, which Office had been enjoyed by Lord 

Prefton in the late Reign. It appeared likewiſe, that the Packet was taken 

up by Afton, who was tried for the ſame High Treaſon for which 

Lord Preflon was tried, and put into his Boſom; from whence it was af- 

terwards taken. It was holden, that this Packet was ſo in the Cuſtody of 

Lord Prefon, that the Papers rer: might be read as Evidence 

againſt him. 

9. Ina very late Caſe, divers Papers were found in a Bureau in the Priſo- MS. Rep. 
ner's Apartment. With theſe were found divers Seals, with one of which —_— * 
every one of ſeven Letters, d to be in the Priſoner's Hand- Writing. * 

to have been It appeared alſo, that the Pri ſoner had the 
general Uſe of the Bureau, which belonged to the Perſon of whom he 
hired the Apartment ; but it likewiſe appeared, that this Perſon had been 
ſometimes ſeen to open it in the Priſoner's Abſence. It was holden, that 
theſe Papers were ſo in the Cuſtody of the Priſoner, that they might be read 
as Evidence againſt him. | 

10. By the 5 Ed. 6. cap. 11. par. 12. it is enacted, . ** That no Perſon or 
4 Perſons, al be indicted, arraigned, condemned, convicted or attainted, 

* for any Treaſons that now be or hereafter ſhall be perpetrated, com- 
* mitted or done, unleſs the Offender or Offenders be thereof lawfully 

* accuſed by two lawful Accuſers; which ſaid Accuſers, at the Time of 
the Arraignment of the Party, if they be then living, ſhall be brought 
< in Perſon before the Party fo accuſed, and avow and maintain that they 
have to ſay againſt che ſaid Party, to prove him guilty of the Treaſon 
contained in the Bill of Indictment; unleſs the ſaid Party weakens hall 

* willingly without Violence confeſs the ſame. 

11. It ſcems to be the better Opinion, that this Statute is not 3 oft. 26. 
by the 1 & 2 Pb. i Mar. cap. 10. by which it is enacted, That all Trials x 225 
< of Treaſons ſhall be according to the Courſe nr n Law:” By 238, 239. 
which one Witneſs was ſufficient in any Caſe. | 

12. But however that may be, it is by the 7 N. 3. cap. 3 par. 
enacted, That no Perſon ſhall be trried or attainted of H a” Lee, 
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< che ſame — other to another 
— ape Cover cad. 
4 Z tried, > T . 
< feſs the — in Caſes of 
* High Treaſon of 
< Tharty-five of 

* notwithſtanding.” 


il 


proving one of the overt Acts by 
the other by a different Witneſs, N Wit- 


Day of Janzary 


for High Trealoo, Holt Chief Juftice, Powe] Juſ- 

tice, Powis Juſtice, Smith Juſtice, Dormer Juſtice, and Bury Juſtice, were 
of G that the Prifoncr's Conſeſſior, although not made in Court, 
if proved by two Wuneſſen to have been voluntarily made, notwithſtanding 
- par. 2. was ſufficient Evidence to 


was of a contrary" Opinion; and 
Tra J 


od. 241. I5. . in the Year one thouſand ſeven . 
hundred and fixtcen, it was agreed, that only a Confeſſion upon an Arraign- 
ment is within the — ef the 5 & 6 £8. 6. c. 11. and that this is ſo 
becauſe it amounts to a Conviction. | 

Fol. 241, 26. And is foems es be the better Opinion, that if che CotſciBicn. 

242. of the Priſoner be not made in open Court, it ought only to be ad- 
mitted in Corroboration of other Evidence, and that two Witaeſes beldes 
Confcffion are neceſſary to a Conviction. 

n eine * Thar ese 
* diftin&t Treaſons of divers Heads or Kinds ſhall be alledged in one Bill 
of Indictment, one Witneſs produced to prove one of the ſaid Treaſons, 


produced prove 
2 deemed or taken, to be two Witneſſes within the Meaning of 
* AQ.” 
. 18. As it is only made neceffary by the 7 V. 3. cap. 3. io prove one 
's overt Act of High Treaſon, by which Corruption of Blood may be made, 
| by two Witneſſes, or two overt Acts of the ſame Treaſon by two Witneſſes, 
every other Fact collateral to an overt Act of High Treaſon may be proved 
by one Wines. 
It has been holden, that if it be neceflary to prove a Perſon indicted 
for Hol Tracker bo. be a> of the King's Subjects, it is ſufficient to 
prove this by one Wantz. 
Fot. 233. 20. Ir ſcems to be the berter that two Witneſſes are neceſſary, 
239, 337- to convict a Perſon indicted Ay omg or hay bm Sep Fg 
c. 11. ĩs not as to this repealed by the 1 & 2 Pb. & Ad. c. 10. 

21. By the 7. 3. cap. 3. per. 8. it is enatted, * That no Evidence 
< ſhall be admitted or given any overt Act of High Treaſon, which is 
= cor empire bbs fn tan, againſt any Perſon whatſoever.”? 

22. Bur it is hid down, that where one overt Act of Treaſon, not laid 
in the Indictment. conduces to the Proof of another therein laid, Leidens 
* e 


3 | 23. If 


_ +» 'Erraſon, 292 


23. If che over. AR of Trestec, laid in the Indiftment, be a Conful- 5% Tr. 38. 
tation 0 kill the King, any acting in Porſuance of the Confulation may * 
de given in Evidence ; for this dots not only P 
mung but tis morcover » Prop of the overt AG ld. 


(ae) Of the Judgment of Treaſon. 


Y the 7 W- 3. cop. 3. Par. 9. it in cnafied, = That no geen. 

or falſe or improper Latin, ſhall, after Con viction 

en Jolie for High Treaſon, be any Cauſe to ſtay or arreſt 
Judgment thereupon.”? 

2. But by the ſame par. it is provided, That any Jedgment given upon n 
c fuch Iadictment ſhall be hable to be reverſed upon 2 Writ of Error, in 
the ſame Manner as if this Act had not been . 

3. If a Man be convicted of High Treaſon, that which ia 
called the ſolemn Judgment is in me Cafes to be pronounced, in others 
„„ lefs folemn 

» But if a Woman be convicted cd of High Treaſon, the Judgment to 
be prononaced in all Cie in, Chet he heearded adis Butfen fine whonne 
ſhe came, and be drawn from there to the Place of Execution 3 and chat 
2 r 

ſolemn Judgment High T is always to be 2 
by * Chicf Judge of the Court. 

6. The Form of the ſolemn Judgment is different in different Books. Ou 349- 
Nor is this to be wondered at: For it appeared upon great Scarch of Re- C 
cords, in the Caſe of #alcet, that before the Time of Hey the Seventh 
the Form of this Judgment was very uncertain = There being ſcarce two 
Judgments to be found of which the Form was the fame. 

7. The following ſeems from divers Books to be the moſt approved . F. C. 
Form of the ſolemn Judgment: That the Perſon convicted be ed to reg” © 13 
the Priſon from whence he came, and be drawn from thence to the Place of 7 H. H. Fc. 
Execution; that he be there hanged by the Neck, and be cut down whilft 3 50. 
he is alive; that his Bowels be cut out of his Body, and be burat before u 315. 
his Face ; that his Head be ſevered from his Body, and his Body be 118 
vided into four Quarters; and that his Head and Quarters be diſpoled of 2s ah 


the King pleaſes. 
8. The Kiog may, by a Warrant under the Great Seal, Privy Seal, * H. H. F. C. 


Privy Signet or Sign Manual, diſcharge or Pardon ſoch Part of _ ahi 
Puniſhment awarded by the ſolemn Judgment as be pleaſes. 

9. And it is uſual, when a Nobleman, or other g Man, falls under 4 

this Judgment, to: prcan the whats „8 except the 
Ing. 

10. — to een Aae, Part of the folemn Judgment Stzundf. P. C. 
was heretofore, to be drawn «pon a Hurdle. Lib. 3. c. 19. 
11. But no mention is made by Coke Chief Juſtice of drawing upon @ 3 I=& 210. 
Hurdle ; nor is this mentioned in a modern Judgment. 1 


12. And drawing upos.n Herdle does not form cviy as have ben a ne- K H E. c 
ceſſary Part of the ſolemn Judgment; for Shard Juſtice once ordered a a 
Man, convicted of High Treaſon, Ii ently. = 

Vol.. V. R r any 
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*. 


any Thing by Horſes to the Place of Execution: But this Severity is not 
| now uſed ; 3 Perſon being always drawn upon a Hurdle. 
S id F.C. 13. Part of the Judgment, according to the Form in Stawndford, was 
Lib. 3. C ig. heretofore, that the Privy Members ſhould be cut off. 
3 Ini. 216. 


14. But Cote Chief Juſtice does not mention cutting off the Privy Mem- 
bers as any Part of this Judgment; and it appears from ſome modern 
Judgments, that it is not a neceſſary Part thereof. | 
15. A Writ of Error being brought to reverſe an Attainder of High 
Treaſon, one Error aſſigned was, that the Words Secreta Membra amputen- 
tur were omitted in the Judgment. Samuel Eyre Juſtice was of Opinion, 
that the Attainder ought not for this Reaſon to be reverſed ; becauſe the 
Omiſſion of thefe Words is warranted by many Precedents. Giles Eyre Juſtice 
ſeemed to think, that theſe Words, as the Practice at that Time was to in- 
ſert them, ought to have been inſerted : But by Reaſon of the Multitude 
of Precedents doubted. Holt Chief Juſtice no ion as to this 
Point. The Attainder was reverſed for another Reaſon : And no Notice 
is taken in the Judgment of Reverſal, which was afterwards affirmed by the 
Ka Houſe of Lords, of the Omiſſion of theſe Words. | | 
Tr. 58. 16. It was no Part of a Judgment, pronounced not many Years ago 
by Lord Hardwicke High Steward, that the Privy Members ſhould be cut 
off. 


zz Mod. 95, 17. In divers old Cafes, and in ſome Caſes in the Time of Charles the 
gs. Walcoet's Second, the Words before his Face, or the Words whilft be is alive, which 
Caſe. |. arc holden to be tantamount to the Words before his Face, are not inſerted 
* 349 in the Judgments after the Words and be burnt. 
12 Mad 95, 18. But the more general Uſage has been, to inſert the Words before bis 
95. Walcot's Face, or the Words whilſt be is alive; and the Attainder was in Walcet's 
. Caſe reverſed by the Court of the King's Bench, becauſe both theſe Sets of 
Words were omitted; and the Judgment of Reverſal was affirmed by the 
Houſe of Lords. | 
Sun F. C. 19. The leſs ſolemn Judgment of High Treaſon is, That the Perſon con- 


ye? 19. victed be carried to the Priſon from whence he came; and be drawn from 
3 211. 


3 1.1 c. Hence to the Place of Execution; and that he be there hanged by the Neck, 
353 until he be dead. 


1 Ventr. 254- 20. It was in one Caſe doubted, whether, when the leſs folemn Judgment 
Bellicm's CS of High Treaſon is to be pronounced by the Court of King's Bench, ir is 
to be pronounced by the Chief Juſtice, or as is done in Felonies by the 
ancient Juſtice, the Judgment was in that Caſe pronounced by the ancient 
Juſtice : But to avoid all Scruple, it was pronounced over again by the 
Scrundf, F. C. Chief Juſtice. | 
3 1921. It is laid downin two Books, that the ſolemn Judgment ought to be 
3 Ia. - 4 pronounced in every Cafe of High Treaſon, except that of counterfciting 
the King's Money contrary to the 25 Ed. 3. fat. 5. cap. 2. 
22. The Reaſon given, for excepting the Caſe of counterfeiting the 
King's Money contrary to the 25 Ed. 3. flat. 5. cap. 2. is, that as the Judg- 
ment for this Offence which was High Treaſon at the Common Law, was + 
only to be drawn and hanged, the ſame Judgment, as that Statute makes 
no Alterationin the Puniſhment, ought ſtill ro be pronounced : Bur that 
where an Offence is made High Treaſon by a Statute ſubſequent to the 
25 Ed. 3. flat. 5. cap. 2. the Judgment ought to be, as it is of all other 
igh Treaſons at the Common Law except that of counterfeiting the King's 
Money, to be drawn, hanged and quartered. 3 
23. But it ſeems to be the better Opinion, that in ſome other Caſes of 
High Treaſon, as well as that of counterfeiting the King's Money contrary 
to the 25 Ed. 3. ſtat. 5. cap. 2. the leſs. folemn Judgment ovght to be 
pronounced, 


24. It 
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24. It appears, from one Caſe, that the leſs ſolemn Judgment was ſome 12757 
Years afrer the 25 EA. 3. fat. 5. cap. 2. pronounced in the Caſe of coun- H. H. P. C. 
Dre e dos indeed fy, in ſpeaking of * 
25. Coke Chicf Juſtice does indeed ſay, in ſpeaking of this Judgment, ; Iaſl. 15. 
that it muſt be miſreporred. — f EE : | : 
26. But Hale Chief Juſtice is of Opinion, that Cote Chief Juſtice was 1 H. H. P. c. , 
himſelf miſtaken : For that the Judgment, in the Caſe of counterfeiting the 352. 
Great Seal, may be either to be drawn and hanged ; or to be drawn, hanged 
and beheaded. a | 
27. The Opinion of Hale Chief Juftice ſeems to be upon the whole right : 1. H. H.P.C. 
But it fcems a little ſtrange to fay, that either the ſolemn or the Jeſs 35"+ 
ſolemn Judgment may be pronounced in this Caſe, which is a Latitude 
unknown to the E Law: And the rather, as he had but a few Lines 
before faid, upon the Authority of both Bracton and Fleta, that at the 
2 Law the Puniſhment of counterfeiting the Great Seal was to be 
drawn | 


28. If this were the Puniſhment at the Common Law of that Offence 3 Inf. 17. 
the muſt be, as is laid down by Coke Chief Juſtice in the Caſe 
of wing the King's Money, that as the 25 Ed. 3. ft. 5. c. 2. has 
made no Alteration in the Mode of puniſhing this Offence, the ſame 
Paniſhment ought to be inflifted upon the Perſon guilty thereof as was in- 
flicted at the Common Law. 4 EG ; 

29. Hale Chief Juſtice has with great Propriety diſtinguiſhed the Caſes 1 H. H. p. C. 
upon Statutes ſubſequent to the 25 Ed. 3. flat. 5. cap. 2. by which divers 352. 
Offences relative to the Coin have been made High Treaſons, from Caſes of 
2 High Treaſon, which were not fo. at the Time of making 

30. His Diſtinction is, that in the latter Caſes, as in Offences againſt Ibid. 
the Proteſtant Religion, the ſolemn Judgment ought to be pronounced: 

But that in Offences relative to the Com, although ſome of theſe are 
made High Treaſons by Statutes ſubſequent to the 25 Ed. 3. fat. 5. 
cap. 2. the lefs folema Judgment ooghit for the following Reaſons to be 


31. As theſe Offences are in Cognita Materia falfificationis Montte, Ibid. 
they are within the V of the Crime of falfifying Money; and 
therefore ought to be puniſhed in the ſaine Way as this Grime is to be 


32. It is unreaſonable to think, that the Legiſlature could intend to Ibid. 
inflit a more ſevere Puniſhment upon the Counterfeiters of foreign Coin, 

or upon the Clippers of the King's Money or foreign Coin, than upon the 
Counterfciters of the King's Money. | | 

33. In Support of this Diſtinction divers Caſes are mentioned. | 

34- In one of theſe it is ſaid to have been agreed by all the Judges, that — od —_— 
the leſs ſolemn Judgment ought to be pronounced in a Caſe of clipping the ev 91mg 
King's Money: Which Offence was made High Treaſon by the 5 Elz. 
cap. 11. 

35. In ſome ſubſequent Cafes of clipping the King's Money, the ſolemn H. H. P. C. 
Judgment was indeed pronounced: But it appeats upon looking into all 333. 
the Caſes ſince Wright's Caſe, that in much the greater Part of them the 
leſs folemn Judgment was pronounced. 

36. And in one of theſe it was reſolved by all the Judges, except 3 98. 
Vangban Chief Juſtice, after a Conſultation had with the Serjeants at . Sos 
Serj eant.- Inn, that the lefs folema Judgment ought to be pronounced in ; 
the Caſe of clipping the King's Money. 

37. It is admitted by Hale Chief Juſtice, that in one Caſe, which was 1 H. H. P. C. 
Mich. 16 Ja. 1. the folema Judgment was pronounced upon a Man con- * 
victed of counterfeiting the Privy Signet, which Offence was made High 2 1 
Treaſon by the x Mar. fat. 2. cap. 6. 98 

- | | 33. Bt 
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28. Bat 2s this Caſe was dctermined, before the Law was ſettled in 
Bal'oz”s Cafe 2s to the JaJoment of Offecces relative to the Coin, which 
have bern made High Treaſons by Statutes ſubſequent to 25 Ed. 3. f. 5. 
cap. 2. it may be fawly inferred, that, fo far from being ſufficient to over- 
throw the of Ha Ch. L and the Caſcs mentioned by him, the 
Cafc i not at this Day Law. 


65:. Tr. 655. 39. Jedgment of High Trexfon was in one Caſe, upon a Trial at * 
Sualey's Calc. pronounced upon the Day the Prifoncr was convicted. 


1 Ti. 767. 40. Bur this 5 im 2 fabſcquent Caſe declared to be an un 
cedented one ; and ir i in the lter Cafe laid down by Holt Ch. J. that, if 
Caſe. 2 Prifoncr have been coovified of High Treaſon y any akin Bar, the- 


Judgment ovgn not to be pronounced in leſs than r Days after the Con- 
provided there art fo many remaining Days in the Term; becauſe 


— 


Nj 


3 St. Tr. $55, 41. If a Perſon have been attainted upon a Judgment of Outlawry on an 

858. Indiftment of High Treaſon, no other Judgment is to be 

bre But a Rule of Court is to be made for his Execution ; — 9 —— 
N — nA ²˙¹¹ mm . d 


Stanza P. C. 42. In every Cafe, wherein a Man is convicted of Petit Ca 
Lib. 3. c. 19. m 


3 loft. 212. 


Ibid. 
victed of | 
Cord by v IT F 
lighted, chat if not quitc dead, ſhe is infenfible of Pain. | 
Fol. 336. 45- Bax in the Cue of Carherine e convicted at the Old-Baily in 


1726, of the Mader of her Huſband, in whoſe Caſe there were 
Circomftances of high and umcommon Aggravation, the Fire was lighted , 


ſo ſoon after her being tied to the Stake, that ſhe was in Fact burat alive. 
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Tre tpals. 


1 Ward Treſpafs is derived from the French Word Treſpaſer, 


which fignifics ro go beyond what is right. 
Ic follows, that every . 


, Sc. the Word T 
e extend to any injurious Adds. 

are 10 with Force. | 
A Treſpaſs of this Kind is called a Treſpaſs upon the Caſe : And the 
Method of proceding againſt the Wroog-Doer is by an Action of Treſpaſs 
upon the Caſe. 
This Action has bern already treated of, under the Title Ain upon the 


Caſe. 
Other Treſpaſſes arc 4rcompanitd with Force, cither aftual _—_— 
If a Treſpaſs accompanied with actual Force have been i . 


Nr rr 
Information. ; 


by Indiftment or 
with aftual Force have only been injurious to 
one or a few Perſons, the Wing Doerr may in ſome Caſes be 
EC RESET ad ies bs Rollo for, al- 
though the Injury was done only to one or a few Perſons, as every Treſpaſs 
d with aftual Force amounts to a Breach of the Peace, it is an 
Offcnce the Publick. 

The Mcthod of — by lndifimecat or Laforniation; againit Per- 
f_ +— _— — — ow has been 
ſhewn under the Tules Hafen and Information. 

Befades being Eable to an Indiftment or Information, the Perſon guilty 
of a Treſpaſs accompanicdt with actual Force, which has been injurious to 
one or a few Perſons, is able to an Action of Treſpals. 

If a Treſpaſs not with actual Force, have only been injurious 
to one or afcw Perſons, the only Method of proceeding againſt the Wrong- 
Doer, this not being 2 publick Offcace, is by an Action of Treſpaſs. 
| The Writ by whach an Action of Treſpaſs is commenced, is ſometimes 
returnable, at other Times it is not. ar _ wei 

r a Treſpaſs, to ſue out a Writ 
of Treſpaſs that is returnable, or one that is not. 


does 


9 is to be determined before the Sheriff to whom the Writ is 


— Wiitof Trefpals is at this Day very ſeldom fued our, 
it is by no Mea ncceffary, to go into the Conſideration of the Action 


The Deſigu at preſent is, to treat of that Action, which is founded upon 
the returnable Wrat of T 

As the Writ of Treſpaſs which is returnable. does always contain the 
Words Ji et Aras, the Action founded therevpon is, to ſpeak with Pro- 


pricty, as Ai of Na 
. — Ss But 


The larter Writ is called a Viconticl Writ : Becauſe the Matter therein 


(4) In what Caſes an Aion of Treſpaſs does in the general 


(B) In what Caſes an A#on of Treſpaſs ties ton an Ar, 
which, although it was in the firſt Jnftance lawfu!, becomes 
afterwards a Treſpaſs ab Inicio. | WR: 


O By whom an Attion of Treſpaſs may be bzought. 
1. Where the Injury was done to a Perſon. 


2. Where the Injury was done to Perſonal Property. 
3- Where the Injury was done to Real Property. 


D) Fo what Jnjuries to the Perſon an Aﬀion of Treſpats 


lies. 


1. For a Battery. 
2. For an accidental Stroke. 
3. For a falſe Impriſonment. 


D Fa what Jnjuries to Perſonal Pꝛopetty an Ation of 
-  * Trelpals lies. | 


1. To live ; 
2. To dead Property. 


(7) Fox what mut to Real Property an Anion of Treſpals 


1. To Land. 
2. To a Building. , 1 N 
) Againtt whom an Aion of Treſpaſs may be bzought. = 
I. In the General. FA | 
2. For an Injury to Real Property. 
4 WM 
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an In what Court an Amon of Treſpaſs may be jounht. 
0) Df the Pieadings in an Aion of Treſpaſs. 


1. Of the Writ. 
2. Of the Declaration. 


x. In the General. | 
2. Of declaring with a Continuande. 
3- Of the Plea. 
1. Of pleading in Abatement. 
2. Of pleading in Chief. 
1. The General Iſſue. 
2. A Special Plea. 


3- Boch the General Iſſue and a Special Plea. 
4. Of giving Colour. 


4. Of the Replication. 


x. In the General. | 
2. Of making a new Aſſigment. 


(X) Of the Evidence in an Arion of Treſpals, 


—— . nn CO Inn 


» 


— — as 5 * 


(A) Ja what Caſes an Action of Treſpaſs does 
in the general lie. 


HEREVER an Injury has been received from an Act Str. 635- 
which was in the firſt Inftance unlawful, an Action of Treſpaſs n. 
alchough the Act were not accompanied with actual Force, there being 1.3. Raym. 
every fuck an implied Force. 1637 111 140. B. C 
2. But where the Injury, which has been received, was the Conſequence 

an Act, which was in the firſt Inſtance lawful, an Action of Treſpaſs 


is 
of 
docs not in the general lie, the proper Remedy being an Action upon the 


3- E one Man fix a Spout for the carrying of Water from his Houſe, Str. 535. 
and the Water thereby carried fall and do Damage upon the Ground of 222% 
another, the latter cannot maintain an Action of Treſpaſs ; for, as the fixing LA. Raym. 
of the Spout was lawful, the Injury is conſequential. 1402. S. C. 


4. it 


- Treſpaſs. 


Liveridge v 
Hodges. 


4- IFJ. $. dig Trench in his own L204 erie the — 
by which che Water i diverted from the River of 7. N. 7. N. cannot main- 


tain an Action of Freſpaſs, 


Bro. AR. fur 


upon 
long upon the Land : Bur an Action of Treſpaſs does not lie ; becauſe the 
ir the Bank of a River, neglect to do it, 


arifcs from Non-fcaſance. 
7. If J. & who ought to repair 


maſmoch 2s be had no Right — 10 of 


ic Caic,pl.35. and for want of its 2 the Ground of J. N. be overflown ; 


Fiz. N-B-93- 7. N. may recover a Satisfafition for the Injury 


Bro. AR. far 


le Caſe. pl. 99. has killed any 


Bro. Treſp. 
PI. 295- 


Hob. 189. 


— bn have either an Action of Treſpaſs or an Action upon the 


Sayer 184. 


Munday. 


in an Action upon the 


Caſe : But he cannot maintain an Action of Treſpals ; becauſe the Injury 


It is faid in one Caſe, that if A break the Hedge of B. to the Value 


ariſcs from Non-fcaſance. 
8. 
F 


Common of 
Damagr, B. 
Treſpaſs 


&. enter through the Breach 
* Damages for the 


in an Adden of Treſpaſs is gued capiatur pro Fine, whereas the Judg- 
ment agaiaſt rhe e e BE quod fit in Mi- 


is an Action 
for an Action of Treſ- 
of Treſpaſs under a Per © 


Verdict for the 


i: Becauſe chat 
& ls A * 


mages 
11. It is laid down in one Book, that if the Bailee of Cattle, which have 
been lent him to plough his Land with, kill any of them, the Owner of 


the Cattle has an Election to bring an Action of Treſpaſs, or an Action upon 


the Caſe. 


12. But it 5 laid down in other Books, that the Bailee of Cattle who 


of them, is not able to an Action of Treſpaſs, becaaſe 


2 to the Poſſrſſion of the Cattle; the proper Remedy being 


an Action upon the Caſc. 


13. is iois exc Book laid down, ther the Party injured by a Reſcue may 


14. An Ace of Treſpaſs does not Re for 


an exceſſive Dif- 
Right co diflrain. 51 Action 
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— — 


— 


(E) In what Caſes an Action of Treſpaſs lies 
koꝛ an Ac, which, although it was in the 
firſt Ynftance lawful, becomes afterwards a 
Erefpaſs ab Initio. * 


1. TT has been ſhewn under the laſt Head, that an Iajury, which has 
been received from an Act which was in the firſt Inftance lawful, is 
not a Treſpaſs... 1 
2. But in ſome Caſes an Act, which was in the firſt Inſtance lawful, be- 
comes afterwards a Treſpaſs ab Initio, 
3. Wherever the Perſon, who at firſt ated with Propriety under an 
Authority or Licence given by Law, does afterwards abuſe the Authority 
or Licence, he becomes a Treſpaſſer ab Initio. 


far from being injurious, is beneficial to the Owner. 1 | 

7. But if a Man, after having diſtrained raw Hides, tan them, he be- pa. 
comes, notwithſtanding they would otherwiſe have rotred, a Treſpaſſer ab 
tnitio : Becauſe this, however it may at firſt Sight feem to be a Benefir, is 
an Injury to the Owner ; for he can never be fure of having his own Hides 
again, the Nature of them being ſs changed by the Tanniog that they 
cannot be known. | 

8. A Conftable, who had the Warrant of a Juſtice of the Peace to ſearch Clayt. 44. 
the Houſe of J. S. for ſtolen Goods, pulled down the Clothes of a Bed Ward's Caſe. 
in which there was a Woman, and attempted to ſearch under her Shift. 

K was holden, that by this indecent Abuſe of his Authority he became a 
Treſpaſſer ab Initiy. © | | wes | 

_ 9. The Law gives every Man a Licence of going into an Ion at feaſonable FRep. 146. 
Times; yet if a Man, who goes lawfully into an Inn, be afterwards guilty ER. 
of an injurious Act therein, he becomes a Treſpaſſer ab Initio : Becaule this Bro. Treip. 
d an Abuſcof the Licence. | pl. 359. 

10. By the 17 Geo. 2. cap. 19. Par. 19. it is enacted, That where 
any Diſtreſs ſhall be made for any Rent juſtly due, and any unlawful 
Act ſhall be afterwards done by the Party diftraining, or by his Agent, 
* the Diſtreſs ſhall not be therefore deemed unlawful, nor the Party ma- 
< king it a Trefpaſſer ab Initio.” | 
- It. By the 17 Geo. 2. cap. 38. par. 8. it is enafted, © That where 
* any Diftreſs ſhall be made by an Overſeer, by Virtue of a Warrant of 
_ © Diſtreſs, for any Maney juſtly due for the Relief of the Poor, the Party 
< diftraining ſhall not be deemed a Treſpaſſer ab Inirio on the Account of 
any Frregularity done by fuch Party.” : 

12. It is in the general true, that a Man, who has been only guilty of a 
negative Abuſe of an Authority or Licence given by Law, does not 
thereby become a Treſpaſſer ab Initio : Becauſe he has only been guilty of 
a Non-feaſance. . | 

Ver V. | Tt | 13.1f 
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— 


8 Rev. 145. 13. If J. S. who has diftrained a Beaſt Damage · feaſant, refuſe to deliver 
The Six Car- it upon a Tender of Amends before the impounding thereof, this is a ne- 
12 gative Abuſe of the Authority given by Law to diſtrain; and the Owner of 
3 the Beaſt may recover Damages for the Detention : But as the Injury ariſes 

from a Non-feaſance, F. S. docs not become a Treſpaſſer ab Initio. 

8 Rep. 146. 14. If a Mao, who went lawfully into an Inn, refuſe to pay for the Li- 
Tac Six Car- quor he has called for, this is à negative Abuſe of a Licence given by 

pemers Cale. Il to go into an Inn: But the Man. does not become a Treſpaſſer ab 

Initio. FRF She's ; 

15. But in ſome Caſ-s a Man, who has been only guilty of a negative 
Abufe of an Authority or Licence given by Law, does become aTreſpaſſer 
ch Tnilio. | : 
nn 16. If a Sheriff have not returned a Writ which ought to have been re- 
Lepr. pl 5. turned, he becomes, although this be only a Non-feaſance, a Treſpaſſer ab 
1 7 pl 12. Iaitio, as to every Thing which has been done under the Writ. 


: Jon, 378. Salk. 4%. Ld. Raym. 632. Cro. Car. 446. 


a. 17. If a Bailiff have, by Virtue of a Warrant from a Sheri, executed a 
Impr. pl. 3. Writ which ought to have been returned, he does not, although the Writ 
pL, 22. has not been returned, become a Treſpaſſer ab Initio ; For it would be un- 
1 Jon. 378- reaſonable to puniſh the Bailiff for the Default of returning the Writ ; which 
Cro. 4. could only be returned by the Sheriff. 0 
18. But if the Bailiff of an inferior Court have not returned a Writ 
which ought to have been returned, he becomes a Treſpaſſer ab Initio, as 
to every Thing which has been done under it: Becauſe he is the principal 
Officer, and not, as is the Caſe of a Bailiff acting under a Warrant from a 
Sheriff, a ſubordinate one ; and conſequently it was his Duty to return the 
Writ. | 
19. The Perſon who is guilty of an Abuſe of an Authority in Fact, does 
not thereby become a Treſpaſſer ab Initio. 
Bro. Treſp. 20. If the Bailee of a Beaſt, which was delivered to him to be kept, 
pl. 295. N. 327. Kill or uſe it, he is liable to make Satisfaction for the Abuſe of the Autho- 
Br». Act. ſur le rity given by the Owner of the Beaſt : But he docs not thereby become a 
Caic, pl.99- Treſpaſſer ab Initio. | 
1 af. 142, 21. If a Beaſt, which has been diſtrained for a Rent-Charge, be killed or 
143- uſcd by the Diſtrainer, he does not become a Treſpaſſer ab Initio: Becauſe 
Perk. ſ. 691. the Diſtreſs muſt in this Cafe be made under an Authority in Fact; for 
an Authority to diftrain is not, as it is to a Rent-Service, incidental to a 
Rent-Charge, but muſt always have been given by the Grantor thereof. 
8 Rep. 145. 22. The Reaſon of the Difference, between the Caſe of an Abuſe of an 
The Su Car- Authority in Fact and that of an Abuſe of an Authority given by Law, 
peers Cale. is in one Book ſaid to be, that the Abuſe in the latter Caſe is deemed a 
Treſpaſs ab Initio : Becauſe the Law intends from the ſubſequent tortious 
Ad, that there was from the Beginning a Deſign to be guilty of an Abuſe 
of the Authority. 4 7 | 
23. But this Reaſon, which applies equally to both Caſes, is by no Means 
concluſive : For it may be as well intended, in the Caſe of an Authority 
in Fact, from the ſubſequent tortious Act, that there was from the Begin- 
ing a Deſign of being guilty of an Abuſe thereof. Perhaps the Difference 
berween the two Caſes may be better accounted for in the following 
Manner: ä | | 
24. In the one, where the Law has given an Authority, it ſeems reaſon- 
able, that the Law ſhould, in order to ſecure ſuch Perſons as are the Objects 
thereof from Abuſe of the Authority, when it is abuſed make every Thing 
done void ; and leave the Abuſer in the ſame Situation, as if he had done 
every Thing without any Authority. And this agrees with the Maxim, 
An Lis nemini facit Injuriam. 


* 


25. In 


Treſpaſs. 5 .. "v3 


25. In the other Caſe, where a Man, who was under no Neceſlity of 
giving an Authority to any Perſoo, has thought proper to give an Authority 
to 2 certain Perſon, and this Perſon is guilty of an Abuſe of the Authority, 
there 15 no Reaſon that the Law ſhould in ſe, ſo as to make every 
Thing done under it void : Becauſe it was his own Folly, to truſt a Perſon 
with an Authority who has ſhewn himſelf not fit to be truſted therewith. 
The Interpofition of the Law in ſuch Caſe would moreover be contrary to 
the Maxim, Vila non Dormientibus ſervit Lex. 


| OE 


_— 


L i p 


(C) By whom an Action of Treſpaſs may be 
bzought. 


1. Where the Injury was done to a Perſon. 


1. NLY the Perſon, to whom the Injury was done, can maintain 
an Action of Treſpaſs for a perſonal Injury. | 
2. If a Son or Daughter have been falſely impriſoned, neither the Father C'%Eliz-770. 
nor the Mother can maintain an Action of Treſpaſs. . | > 
2. If a Davghter have been debauched, her Father may maintain an Sid. 225. 
Action of Treſpaſs : But he can only recover Damages for the Loſs of the BIE“ 
s quem no Damages being recoverable by him for the perſonal Clays. 133. 
Injury done to ; | 5 
a Anceſtor, before Tenure by 2 was taken away, could a 
have maintained an Action of Treſpaſs for the taking away of his Heir: 2 Wa, 116, 
But he could only have recovered Damages for the Loſs of the Marriage 128. | 
of the Heir ; no Damages being recoverable by him for the perſonal Injury Cro.Eliz.770, 
done to the Heir. | | 
5. If a Servant have been beaten, no one except himſelf can maintain an Bro. Treſp. 


552, N. pl. 7. 
6. And although a Maſter may, where his Servant lawfully retained has Bro. Lab. 
been beaten, maintain this Action, he cannot recover any Damages for the hy, + Lig 
perſonal Injury done to the Servant; for his Recovery can only be for the pl. 131. 
conſequential Damages he has ſuſtained, by the Servant's having been ren- 2 Roll. Abr. 
dered by the Beating incapable, or leſs capable, to perform his Service. 552. N. pl. 7. 


„ If a Wiſe have been falſcly impriſoned, her Huſband may in an Action Nati 9 
f T 


been 


Ruſſel v. 
reſpaſs obtain Satisfaction for the Damages he has ſuſtained, by having Corne. 


deprived of the Company and Comfort of his Wife, and by the Cro. Ja. 502. 
Buſineſs of his Houſe having been neglected during her Abſence : But he Cro. Car. 90. 
cannot recover any Damages for the perſonal Injury done to the Wife. 
8. It is indeed woe, her Huſband muſt always join with a married Wo- 
man in an Action of Treſpaſs for a perſonal Injury done to herſelf : But as 
this is owing to the Incapacity of a married Woman to ſue alone, unleſs 
ſhe be ĩntitled by ſpecial Cuſtom ſo to do, or unleſs her Huſband become 
incapable of ſoing, it is by no Means to be conſidered as an Exception to 
the general Rule, That only the Perſon to whom the Injury was done, can 


maintain an Actios of Treſpaſs for the perſonal Injury. 


2. Where 


- - — — — 
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2. Where the Injury was done to Perſonal Property. 


Bro. Treſp. 9. The Perſon, in whom the in = Chartel is, 
$1 may maintain an Action of Treſpaſs for the Taking or Injuring of the 


Lan, 1. Chattel by a Stranger, although be have never bad 2 Poficffion in Fatt there- 
23ulttr, 203. of: For a general Property does always draw to it a Pofſcffion in Law ; 
which is, in the Caſe of a perſonal Charrel, by Reaſon of the Franfitorineſs 

| ot its Nature, ſufficient to found this Action upon. 
Bro. Treſp. 10. If the Owner of Goods, which are at Tert, give 
tg, at the Time of the Gift is in Londen, and before J. S. 
50. 214. actual Poſſcflion of the Goods a Stranger them, J. S. may maintain 
an Action of Treſpaſs againſt the Stranger ; 1 

general Property in the Goods. 
Bro. Treſp. 11. But it the Bailee of Goods have 
pl. 216. take them before they are delivered to 7. 


tained by J. S. Becauſe by this Gift, it being 


only a ſpecial Property in the Goods, J. &. de- 
livered to him, acquire any in them. 
: . 268. 12. It the Goods of a Teſtator, who has appointed taken 
"iiher v. Exe. 
Young. the 
the 
he 
acquires a general Property thereia his 
Teſtator. | 
* I. 13. It a Teſtator have to 7. S. the 


Legatce may bring an Action of Tre 
by a Stranger, although the Injury was done before they were 
him by the Executor : Becauſe the Legarce did, immediate 
Teſtator's Death, acquire a general Property in the Goods. 

Ibid, 14. But if a Teſtator have bequeathed a third Part of his Goods to 7. 

S. and ſome of the Teſtator's Goods, before the third Part thereof was de- 

livered to J. S. by his Executor, are taken by 2 Stranger, the Legatee can- 
not maintain this Action: Becauſe he docs not in this Cafe acquire a Pro- 
perty in any of the Teſtator's Goods, until they are delivered to him by 
the Executor. | 
Fitz. N. B. 15. If wrecked Goods are thrown on Shore, and before a Seizure thereof 
91. is made a Stranger take them away, the Perſon in whom the Right of 
Wreck is may maintain an Action of Treſpaſs ; inaſmuch as a general Pro- 
perty in the Goods was, immediately upon their being thrown. on Shore, 
veſted in him. | 
2 Roll. Abr. 16. Every Perſon, in whom the in 2 Chattel 
569. P. pl. 5. is, may maintain an Action of Treſpaſs for he Taking or Injuring thereof 
Sid. 438. by a Stranger, although the Treſpaſs was committed, whilft che Chattel 
was in the Poſſeſſion of another, who had a ſpecial Property therein. 
- Doll. Abe. 17. If the Goods of J. S. which were bailed to J. AF arc raken from 
569. P. pl. 5. injured in the Hands of J. NM. by a Stranger, J. S. in whom the general 
Property (till remains, may maintain an Action of IT 
Bro. Tre'p. 18. But if the Bailee of Goods have delivered them to a Stranger, the 
pl. 216. Pl. Bailor cannot maintain this Action: Becauſe the general Property in the 
"95" Goods is changed by the Delivery of a Perſon who bad a ſpecial 
therein. 

3 Every Perſon, who is anſwerable to 2rother for a perſonal in 
Fitz. N. B. his Poſſeſſion, has ſuch a ſpecial is the Chanel as enables him 
"oi 39. to maintain an Action of Treſpaſs for the Taking or Iojuring thereof by a 
Bro, Treip, Stranger. 

A 7 # 

: $4 84. 13 Rep. 69. 2 Roll. Abr. 569. pl. 5. pl. 7. Sid. 438. 2 Saurd, 47. 3 ; 
| L 20: This 


| 


F 8 


i 
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20. This DiſtiaQion was formerly taken: eren 

have been delivered geaeraly to « Man to be kept, 2 takes from Jim 
a Stranger, the Bailer may maintain an Action of T 
anſwerable for the Goods to the Owner : But that if 


able for the Goods to the Owner. - 

21. But in 1 io: which Scacheats's Cube and 1 
Caſes were conſidered, this Diſtinction is exploded. It is in this Cup 
down, that the Bailee of Goods, which have been delivered to be . a 
not, although the Delivery vefe general, — the Oudcr for the 
Goods, unleſs they are loft or injured by Neglect or Default of the Bailee ; 
for that it would be very; unreaſonable, to make a Man, who recrives no 
Benefit from keeping the Goods of another, anſwerable for the Taking or 
Injuring thereof, unleſs he have been guilty of Neglect or Default. 

22. It ſeems to follow from this Caſe, that the Bailee of Goods, when 
delivered generally to be kept, cannot maintain an Action of Treipa's for 
the Taking or Injuring of them by a Stranger. 

23. If J. S. have bailed à Beaſt to J. N. for ploughing his Land, 
this Beall be taken from J. N. by a Stranger, J. V. may m. 
A Tion; becauſe, as the Beaſt was delivered to F. W. for for a — 
neficial to himſelf, he is anſwerable for it to the Owner. 

24. If Goods, which have been taken by a Sheriff in Execution, are . 438. 
taken from, him by a Stranger, he may maintain an Action of T : 


Becauſe he is anſwerable for the Goods to the Perſon at whoſe Six the Ex- 7 z, 


ecution was. 


25. If Goods of J. S. which have been delivered to 7. N. to be carricd 
for Hire, are taken from N. by a Str. anger, J. N. may maintain an x Mod. 31. 
Action of T be is anſwcrable for the Gendsle 7. 4 

26. The: Agiſtor of a Beaſt may maintain an Action of Treſpaſs for 
Taking or Injuring thereof by a Stranger, whilt © apes bis Land: 
Becauſe he is anſwerable for the Beaſt to the Owner. 

27. Churchwardens may maintain an Action of Treſpaſs, for the Taking 
of Goods belonging to their Church by a Stranger during their Church- 
: Becauſe they are anſwerable for the Goods to their 

8. And it is ſaid, 8 
Taking of Goods belonging to their Church a Stranger during the 
Churchwardenſhip of their Predeceſſors. 7 

29. But it may be inferred from what is ſaid in another Book, that Dyer 48. 
Churchwardens cannot maintain this Action, for the Taking of Goods be- 


their Church the of 
— — by a Stranger during Churchwardenſhip 


30. And the latter ſeems to be the better Opinion 3 for it i not reaſon- 
able, that Churchwardens ſhould be anfwerable to their Succefiors for 


Goods belonging to their Church, which were taken during the Church- 
warden(hip of their Predeceſſora. 


31. It is moreover certain, that the Churchwardens never had in this 
Caſe an actual Poſſeſſion of the Goods. 


ſpecial 

for it is laid down in many Cafes, that no Perſon can 
perty in a perſonal Chattel, of which he never 

33. It is upon the Whole clear, that both 

n whom the ſpecial Property 

maintain an Action of Treſpaſs for the Taking or Injuring of a perſonal 
Chattel by a Stranger, whilſt it was in the actual Poſſeſſion of the latter. 

34 But if either of theſe Perſons have recovered in ſuch Action, this 
ſhall ouſt the other of his Right of Action: Otherwiſe the Treſpaſſer would 559. F. rt 5. 
be liable to make a ſecond Satisfaction for the fame Injury. 

Vol. V. U u | 35- Nor 
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Bro. Treſp, 3g. Nor is this Coe like the Cale of the beating of « Scrvint, 3 in which 
Fo Abe. both the Servant and bis Maſter may maintain an Action of Treſpaſs; and 


552. N. pl. 7. the ene r r eee ee great 


8 


36. For the to ARions are in the latter Caſe aaenbssd opon quize 
different Grounds ; that of the Servant being to recover a Satisfaction 
for the Perſonal Injury; that of the Maſter to recover à Satisfaction for 
the Loſs of Service, which was the W747 SI of the Perſonal. Lyery, 


2 Where the Injury was done to Real Property. _— 
Bro. Tie. 37. Only the Perſon, who has the PoſſeſMon in Fact of the Real Pro: 
pl. 38. pl. 305, perty to which an Injury has been done, can maintain an Action of 
Pl. 346. Treſpaſs. Quare Clauſum fregit : A general Property not being in the 


Ns 26% Caſe of Real Property, as it is in the Caſe of Perſonal, ſufficient to found 


2 Bulftr. 268. this Action upon. b 


2 Leon. 147. 38. And there muſt pot only be a Poſſeſſion in Fact of the Real Viaperty $ 
— 2 but it muſt be a lawful one: For an Intruder into Land does not gain by 
Plowd. 546. the Intruſion fuch a Poſſcſſion, as will enable him to maintain an Action 


4 Leon. 184, Of Treſpaſs Quare Clanſum fregit. 


Bro. Sur. 9. The Perſon in whom the Freehold -of Land is, cannot maintain * 
Ex a4 of Treſpaſs Quore Clonfum fregit, for an Injury done to the Land 
554. whilſt it was in the Poſſcſſion of another. 


f 
Plowd. 142. 40. An Helr n Low men audke-e Leaſe of "yy deſcended upon him, 
I 1 he has entered thereupon ; but he cannot maintain an Action of 
„Bebo. Treſpaſs ure Clauſum fregit, before be has by Eatry acquired the 
Poſſeſſion in Fact. 
2 Leon 147- 41. If a Fine fur Conuſance de Droit come ceo be levied of Lond, the Co- 
Berry . nuſee docs thereby immediately obtain a Poſſeſſion in Law: But he cannot 
Goodman. | naintain an Action of Freſpaſs 2yare Clauſum fregit, before he has by 
Entry acquired the Poſſeſſion in Fact. 75 
Plowd. 528. 42. A Parſon cannot maintain an Action of Treſpaſs Aware Clauſum 
Hare v. fregit for an Injury done to his Church, Church-Yard, or Glebe, before he 
Bickley. is ĩnducted; it being the Induction which gives him the Poſſefiion i in Fact 
of theſe Things. 
Bro. Treſp. 43. If a Man, who once had the Poſſeſſion in Fact of a Real Eſtate, quit 
pl. 365. it or be deprived thereof, he cannot maintain an Action of Treſpaſs 
Quare Cleuſuin fregit for an Injury done thereto, which was done betwixt 
the Time of his quitting or being deprived of the Feen, and his re- 
gaining the ſame by Re- entry. 
2 Roll. Ab. 44. The Diſſeiſſee of Land cannot maintain an ARion of Treſpaſs Ae 
* . Pl. 4. Clanſun fregit, for an Injury done thereto bet wixt the Time of the Diſſeſin 
— and his Re· entry: For he does not, until a Re- -emtry be made, regain 
the Poſſeſſion in Fact of the Land. 
2 Roll. Abr. 45. It has been holden, that a Leffor at Will or for Years of Land, who 
$31. N. pl. 3. has after the Determination of the Eſtate at Will or for Years re- entered, 
may maintain an Action of Treſpaſs Quart Clauſum fregit, for an Injury 
done to the Land during the Continuance of the Eſtate at Will or for Tears; 
| becauſe his Reverſion may have been thereby injured. | 
3 Lev. 2c9. 46. But it ſeems to be the better Opinion that he cannot: For in another 
Bicdeford Book it is laid down, that only the Leſſce at Will or for [Years of 
*. Onllow. Lind can maintain this Action, for an Injury done to the _— during the 
ontinuance 
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Continuance of the Eſtate at Will or for Tears: For that the 
the Leſſor, if the Injury. be of ſuch a Kind as to be prejudicial to the Re- Fx 
verſion, is by an Action upon the Caſe. i n e 
. 47: If in a Leaſe for Years of Land there be a Reſervation of the Trees, Bro. Treſp. 
the Leſſor may maintain an Action of Treſpaſs Quare Clauſum fregit, for Pl. 55- 
cutting down. or injuring the Trees during the Continuance of the | 
Leaſe: For by the Reſervation of the Trees the Land on which they grow 
was reſerved, and conſequently the Leſſor has never been out of ae 
Poſſeſſſon in Fact thereof. | 
48. y for 1 - Land q may maintain an Action of Treſpaſs 1 — 
uare um fregit, for an Inj e to the Land by any Perſon during 351 F. C. 
= S of his Eſtate. 4 ws 4 d. 347. 
49. But a Leſſee at Will of Land can only maintain this Action, where 2 Roll. Abr. 
the Injury to the Land, done duting the Continuance of his Eſtate, was done 38 l. 3. 


by a Stranger. . „ 
30. For if the Injury were done by a Perſon, who entered under Colour Sid. 347- 
of Title, this Action does not lie. Geary v. 


51. It is laid down in one Book, that a Tenant at Sofferance of Land has Fitzh. Treſp. 
not ſuch an Intereſt, as enables him to maintain an Action of Treſpaſs Quare pl. 10. 
Clauſum fregit. | 

52. But it is in other Books laid down, that a Tenant at Sufferarice of 2 Roll. Abr. 
_ may maintain this Action, ſot an Ivjury done by a Stranger is the 8 

83. If the Perſon, who is intitled to the Veſture or Herbage of Land, 1 Inſt. 4. 
be diſturbed in the Enjoyment thereof, an Action of Treſpaſ Qyare Clauſum 939 
fregit l 2 | 2 Roll. Abr. 
552. N. pl. 8. Moor 302, 


54+ It has been heldee, that the Perſon, who is intitled to the Graſs 3, Leon. 21 3- 
grown upon Land after it has been mown, may maintain an Action of Treſ- _ wm 
pas for ſpoiling the Graſs: But that he cannot maintain an Action hh 

reſpals Quare Clay/um fregit. — aus Þ 

55. It is laid dawn, that no Perſon can maintain an Action of Treſpaſs 1 Bulfr, 257. 
Quare Clauſum fregit, for an Injury done to the Soil of a Highway; for that, Nd v. 
when Land is dedicated to the Setvice of the Publick as a Highway, it Ty 
ceaſes to be private Property. | ' 

36. But it way in a modern Caſe holden, that, althougb Land be dedi- Str. 1004- 
cated to the Publick Service as a Highway, the Property of the Soil — hl 
continues ſo in the Dedicator, that he may maintain this Action. 8G. 2. 


57. A Perſon cannot maintain an Action of Treſpaſs Quare Clauſun Bro. Treſp. 
fregit, far treading down the Graſs growing upon Land ip which he bas a pL 074- Abe 
Right of Common; for, although a Commoner have a Right to take ſuch bug gl. ü. 
Gab by the Mouth of his commonable Cattle, he is not in the Poſſeſſion 
of the . 

38. It has been holden, that, although J. S. have a Right to a Seat in a Palm. 46. 
Church as belonging to en ancient Mcluage, be cannot maintain an Action D2%*"i* ©: 
of Treſpaſs for being diſturbed in the Uſe thereof, or for an Injury thereto 
done: For that the proper Remedy is an Action upon the Caſe. | 

69. It is not neceſſary, that the Perſon, who brings an Action of Treſ- 

Quare Clauſum fregit for an Injury to Land, ſhould be in the actual 
oſſeſſion thereof at the Time of bringing the Action. ; 

60. If an Injury were done to the Land of J. S. while he was in the Bro. Treſp. 
actual Poſſeſſion thereof, and J. S. afterwards quit the Poſſeſſion, an Action 2 Ab 
of Treſpaſs Quare Clauſum fregit may be brought by him. 569. 2 
| I 61. The Plowd.-431. 


a= — 
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Bro. Treſp., 61. The Diſſriſee of Land may dies a adit Watt Hae | 
* 1 r 
853 S. Pl. 3. 

Bro Tteſp. 62. If the Beaſt of A. be chaſed into Land, which is the Property of 4. 


pl. 421. but in the Poſſeſnion of B. A. may maintain an Ae of Treſpaſs for the 
8 But he cannot maintain an Aftion of Treſpaſs 


Quore Clouſum fr 
143. be moteover agreed wh J. &. — N. Gall 


| +» ag upon grown, J. N. cannot join with J. S. in an Action of 


ROT Abe. Clauſum fregit for an Injury done to the Corn 
508. N. pl. 2. cauſe he is not in the Poſſeſſion of the Land. 


(D) Foꝛ what Injuries to the Perſon an Action 
of Lreſpaſs lies. 


1. For a Battery. 


N Action of Treſpaſs lies for 
2. But ir is nor peceffary in this Place to ew what conftitutes 


2. For an accidental Stroke. 


_— 3. If one Man have received a corporal Injury from the voluntary Act of 

l. 318. Another, an Action of Treſpaſs lies, there was a Negle or Want 
ob. 134. of due Caution in the Perion who mark although chere were no 

Latch 13, Delgn to injure. 

_ 

Hob. 134- 4. If a Soldier, or was of Gm Crate wand etl 
eaver v. 


— NA his Gun in exerciſing, T ——— IPINES 


there was no Deſign to hurt: But an Action of T 
Str. 596. 5. The Defendant in uncocking his Gun 1 


Underwood wounded the Plaintiff who was ſtanding by and looking at him ; it was 
v. Hewſon. holden that an Action of Treſpaſs oo 
for the Purpoſe of Breaking it, in 


1 Ventr, 295, 6. If a Man ride an unruly 


Anon. - a Place much frequented dy d Ks e 2 and the Horſe run away 
with the Rider, and run over a Man and hurt him, an Action of Treſpaſs 
lies. 

7. But if the corporal Injury received is not to be i to the Neg- 
ligence of the Party by whom it was done, or to the want of duc Caution, 


an Action of Treſpaſs does not lie, although it were the Conſequence of a 
voluntary Act. 


Hob. 134. 8. If in the very Inſtant 2 Soldicr diſcharges his Gon in exerciſing 2 


Weaver v. Perſon runs acroſs, and is thereby wounded, an Action 9 does 
Ward. not lie. 


3- For 
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9 An Aion of--Treſgals, "th we — — * 2 "ER 7 1. 
10. IE Perſon be unlaw fully arreſted —— this, although be 1 


nos cantiedꝭ into a Houſe, is a falſe Impriſonmen 
— 80 eee 


11. Every Arreſt of a Man for a civil Cauſe, 
legal Proceſs, is an unlawful Reſtraint of Liberty. 
12. It has been GINA — a Cuſtom to n A Perſon without le- 2 Jon. 147. 
gal mann ene M: * 


13 At «arſon: eiten begebe manly Wo, 
this 1 5 a falſe Impriſonment in the Patty at whoſe Suit it was iſſued ; for 1 3 220. 
e incumbent on tüm, —ů— en eee 
1 are te i 20 387 

14. But if u Peſan be arreſted under a Proceſs, . 89. 
iſſued, this is not a falſe Impriſonment ; becauſe the i irvegular ifſuing of the nf“ 
Proceſs was g 70 a Miſtake in an Officer of the Cort. and not to the 
Party at who Suit it was iſſued. 

15. It ſeems to have been always holden, that it is not a falſe Impriſon- B 
meat in an Officer, eelelte'Bhefon unde the Petal of pak Hover, , FED 


alhough che Procels were irregularly; iſſued, 72 8 


16 1 h lid down * Hale, Ch. J. chat an Arreſt of a Perſan under the 2 Ven: 220. 
Proceſs . of an laferior Court. by an Officer of the Court, is a falſe Im- wa. 
priſonment, in caſe the Proceſs were irregularly iſſued ; it being incumbent 

upon the Officer, or bilder of the Court $0 cake Car Gat che Procels 
was regularly iſſued. 1 nn 
17. But it is in divers Books laid:idown, that the Officer is not in this Cs. J=- 3. 
Caſe liable to an Action of Treſpaſs z for that ĩt would be hard to puniſh a De 
Perſon, who has done nothing more than execute W of a Court, to — = 
willch the Gan Captions EI yas U 3, 4 | Str. 509. 


18. 1 Bailiff arreſt a Perſon — By 2 FLEE of the Sheriff, Bro. Faux 
he is nat abliged to ſhew' the Warrant: For all Perſons are bound to take iar pl. 23. 
Notice that he is u Bailiff ; and it is at his Feril $0 arreſt a Man without 9 . ©9- 
a lawful Warrant. 

19. But if a ſpecial Bailiff do not in ſoch Caſe han his Warrant, a Sight Bro. Faux 
thereof ny gry RAN at cha Time of arreſting. the Arreſt is a falſe Im- 1 * pl. 2 

menc. - ; Th "1 7 = 

20. If a knows Beik®, - he hes two Warrants againſt F. S. one of Gen 
which is legal the other illegal, declare at the Time of arreſting J. S. that The — 
the Atreſt is by Virtue of the illegal Warrant, this is not a falſe 
ment: For the Lawfulneſs of the Atrreſt does not depend upon what * 
deelares, but upon the Sufficiency of bis Authority to arreſt J. S. | 

2x. It is in ene Caſe doubred, whether a Arreſt by che Afiſtant of a 6 Mod. 211. 
Bailiff, whoſe Name is not in the n einn of the Bai- 
_ not a falſe Impriſonment. 

2. Bot if a W 2 Or direted >to tad: or more Parkes jointly and 2 If. 181. 

ſeveral, an Arreſt by any one of theſe is not a falſe Impriſonment. 

23. If a Stranger aſſiſt a Bailiff in confining a Perſon, who has been ar- Bro. Treſp. 
reſted by che Bailiff, this is not a-falſe Impriſonment. >» 


ord by”) 1 561 F. pl. 2. Cro. Car. 446. 


2 46 &Stranger; after Aas bes been e conſine him at the Re- 39932 
v_ of the Bailiff who arreſted him, this is not a falſe Impriſonment. Se.. 


5. It was formerly holden, chat if 4 Perſon be arreſted under the Pro- 20 Rep. 76. 
cels of an, ! ioferior Court, for a 171 of Action which did oor ariſe within Ib Caſe of 


T4) 


Faux 


the urilgiction of the Court, it is a falſe Impriſonment in the Officer who — _— 


made the Arreſt, and in the Party at whoſe Suit it was made. Ja. 
Vor. V. | X x _— 26. A 
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26. A Diſtinction was afterwards taken between the Party, at whoſe Suit 
the Arreſt was in ſuch Caſe made, and the Officer who made it. 
27. It was holden to be a falſe Im in the former: Becauſe it ſhall 


—— of hel Conte For that, unleſs . ee 
the Duty of che Officer to enecute the Proceſs. 48 is 


Tin. 9 W. 3. ſidered, that the Party, at whoſc Suit F. | | 
Proccfs of an infcrior Court, is not liable ro an Action of Treſpaſa, although 
the Cauſe of Action did not arife within the Juriſdiction of the Court; 
that J. S. can only take Advantage thereof by pleading to the Jie 
of the Court. 

1 Jon. 373. 30. If a Sheriff, to whom no Writ was directed for the arreſting of A. 

Gulieg Cc. make out a Warrant to a Bailifi ro arreſt A. and A. be thereupon arreſted, 
it is a falſe Impriſonment in the Sheriff, and in the Bailiff; becauſe there 
was no Authority for the Arrelt. 

3 Lev. 93- 31. Bat if a Writ were directed to a Sheriff for the arreſting of A. and 

Ofbora . he make out a Warrant to a Bailiff, under which A. is arreſted before the 


delivered to the Sheriff before the Arreſt. 
32. Aer ö 
ing thereof by a Sheriff, or his Deputy, is ualawful : For by the 6 Geo. 1. 
cap. 21. par. 52. it is enacted, Thar if any High-Sheriff, Under-Sheriff, 
* or his or their Deputy, ſhall make, or cauſe to be made or delivered out, 
to any Perſon whomfoever, any Warrant, before they or ſome one of 
* chem ſhall actually have io their Cuſtody the Writ upon which ſuch War- 
* rant ought to iffuc; that then the Perſon or Perſons fo and 
« every of them, ſhall forfeit ten Pounds for every ſuch Offence.” tv 4. 
„* ch. 33. If A. be arreſted inſtead of B. whom the Sheriff bad a Writ to 
2 Roll. Abr. arreft, this, although B. be very much like A. in the Face, is a falſe Im- 
852. O. pl. 3. prĩſonment ; for the Sheriff is „ „ Gp anne» 
1 Bald. 149. reſt any oterr Perſon than him 2gaioft whom the Writ iſſued. 


Moor 457- 34. Nay it has been bolden, that if A. tell an Officer, who has a War- 
Lightworth. tant to arreſt B. that his Name is B. and thereupon the Officer arreſt A. this 
Haudr 323. is a falſc Impriſonment ; for that the Officer is at his Peril to take Care, that 
he do not arreſt any other Perſon than him againſt whom the Writ iflued. 

38. Ir is by the 29 Car. 2. cap. 7. far. 6. enacted. That the Perſon 

„ ſ:rving or ex:cuting any Writ, Proceſs, Warrant, Order, oy 

* or Decree, een Eon oe Sum ofthe y 

; THE 

he had 


„or Breach of the Peace, ſhall be as liable to the Suit of 
« oricved, and to anſwer Damages for the 2 He 

done the ſame without any Writ, Proceſs, Warrant, Order, Joogmen 
*% or Decree... 


Donghty- detain bim, this is a falſe Im 


- 7 


28. Bar if PEE "I RETIR__ 
Liberty, | caddy tt ie the Caſtady of the Gaokr of For = 
” mot 2 


39. An unlawful Detention of 2 who hs „ 
though the firſt Arreſt were lawful, amoant ww 2 new Arcit, and conſe- Wi ©. 
quently it is a falſe Impriſonment —_— 

40. If a Plaintiff do, by an Order in Writzing, diet 2 Sheriff to df 3 , 97, 
or an Exigent at the 95 Yythers 


Impriſonment. 
41. If a Sheriff derain a Man, whe frr hes — ander 2 Copies Fin. N. B. 
or an Exigent, — I WYEAT IIS to kim, this Gs. 
59 Ja. 379. 


4". - Buifr. 97. 


42 rde nee dae ele ho ben eurted ende « Ci MR 
Satisfacienduzr, after a Writ of Szperjedeas has been defivercs to the Sheriff, 37- 


: Becauſr a Wi r not ke after J. 9. 


pl. 80. 

yas dir ive Bull os Gaoker, to de- 2 Ia. 
ought otherwiſe to be diſcharged, te per the Fees og 
due to the Sheriff ar Gaoler. 8 
44 If the Order of a Court be to confine 2 Fer in 2 certain Priſon, . - 


the confining of im is any other Priſon is a Lat Imprifoamcar, = — - ig 
Skin. 664. 
45. An Officer, who has arrcfted a Man under 2 Capies, may confine Salk. 408. 
him wherever he pleaſes : For the Words of this Wiik are, Is quod habeas Twonead v. 
Corpus eius coram, Sc. 2 664. 

46. It is in the general true, that an Arreſt for a criminal Cauſe, without * 14 51,52. 
an expreſs Warrant, is a falſe 

47- And wherever an Warrant is to amboriſc an Ar- No. Facx 
reſt for a criminal Cauſe, an Arrcſt without an cxprcſs Warrant can never HR. 
be juſtified under one granted after the Aneft. N 

48. Bur in ſome Caſes an Armck may be made for 2 criminal Cauſe 2 8 
without an Warrant. 

49. If Felony have been comminted, and A. have juſt Cauſc to ſuſpect Bro. Faux 
u was commitred by B. A. may arreſt B. wikhoor an cxpecks Warrant. —_—_— 


1 
= Hawk. P. C. . 


_—_ __ But if L. arreſt K without 2n cxpecG Warrazz, becauſe C. has j 
Cauſe to ſuſpect chat B. has communed a Felony, £ is guilty of a 
Impriſonment ; for the Power of arrciiing without an cxprets Warrant is = Bait 
confined to the Party ſuſpecting. 


51. A private Perſon may without in gin Wines <p Bats che. 
who are actually fighting ; and kerp them * E 
is over. 


F. C. «36. 2 Hawk. x C. 81. 


52. And it is ſaid, that the arreſting of a Perſon, who is coming to the. Haut. 
Aſſiſtance of one who is fighting, i not a falſc Imprint. * 
53- 


Ce eee — ——— U % —— NY K — 


2 laſt. 52. 53. It is in the PR” true, that an Arreſt cannot be made, cither by 2 


Bro F-ox Peace-Officer or a private Perſon, on the Account — — 1 


N — Affray is over, withour 20 vr 1 ond 


. ö - C2224 3 2 4 
2 lad. 52. 51. But if A Man have * dangerous Wound 3 In an 4 *. 
Bro. Fux Party who gave the Wound may be-arreſted aſter the Aﬀray is over, che 

Ispr Fl. 6. by a Peace-Officer or a private Perſon, without an cxpreſs Warrant; and 

Fit”, may be confined, until a Judgment can be farmed, 23 r. 

P. C. 136. that the Wound will prove mortal. | 


2 Hawk. | 
P. C. 81. | "I WE: 
2H.H.P.C.. 3s. Arte Reden wn Alle no in WEL IS Perſon, 
77- whom he ſecs upon the Point of committing Treaſon or Feloay, or of 


doing an Act which may endanger the Life of any Perſon 3 and may confine 
him, until it may be reaſonably ſuppoſed, that hs has laid afide the Deſigu 
of committing the Treaſon or Felony, or doing the AQ. | 
Bro. Faux 56. A Peace Officer may without an expreſs Warrant arreſt a Perſon, 
cpr. pl. 41. who has aſſaulted him. 
8 57. A private Perſon may without an expreſs Warrant confine a Perſon 
Impr. pl. 28. difordered in his Mind, who ſeems diſpoſed to do Miſchief to himfelf, or 
Pl. 25. to any other Perſon. 
2 Int. 52. 58. It is laid down, that a private Perſon may without an expreſs War 
Bro. Treſp, rant arreſt a Night- Walker ; for that the doing "of this is for the good 'of 
pl. 416. the Publick. | 
LA. Raym. 59. But it was holden in a modern Caſe, that no Perſon, not even 2 


FLOW Conſtable, can arreſt a Night-Walker, unleſs the Night-Walker have been 
2 5 guilty of ſome diſorderly Act. 


Bro. Faux 60. A Peace Officer may without an expreſs Warrant arrcft a Perſon, 
* pl. 6. againſt whom a Hue and Cry has been levied. 

» ID, 
* Roll. Abr. | 


559 D. pl. 2. pl. 2. 


2 [oft. 57, 61. And it is laid down in ſome Books, without confining the Power of 
Ero. Treſp. arreſting to a Peace Officer, that the Perſon, againſt whom a Hue and 
** Cry has been le vied, may be arreſted without an expreſs Warrant. 

62. It is in the general true, that an expreſs Warrant for the arreſting 

of a Perſon ought to be in Writing. | 

2 Roll. Abr. 63. But an Arreſt under a Parol Warrant of the Court of King's Beach is 
558 C. Fl. 2. not a falſe Impriſonment. 
Aoor 408. 64. It is laid down in one Caſe, that the confining of a Man for a fhort 
Broughtoa Space of Time, under the Parol Warrant of 2 Juſtice of the Peace, for 
v. Mulſhoe. fyrcher Examination is not a falſe Im 
Cro.Eliz 829. 65. But it is in another Caſe laid down, that a Confinement for further 
Savage v. Examination, under Parol Warrant of a Juſtice of the Peace, ovght not to 
Tatcham. exceed three Days. 
Moor 408. 66. It is lawful for a Juſtice of the Peace to authoriſe any Perſian, by 
Broughton Parol Warrant, to arreft a Perſon, who has been guilty of 1 — of the 


+. Mwoe. Peace in his Preſence. 
2 Hawe. 


P. C. 83. 


Cro. Ja. 81. 67. A Commitment under the Warrant of a Juſtice of the Peace, 
3oacker's Which does not mention the Cong for which the Perſon Rs is 2 
Cate, falſe Impriſonment. 


jj 68. But 


; Pcrſon be arrefled under che Wann of = Jaftce-of the Price, > Hawk. 
— Inc iz llc ier f. C. 83. 


— arrelt; = Pede under — of 21 
in the Precant of ich he is an Officer, ata rr 


and the Warrant be not, open a Demand thereof at che Tame of arreſting; 
is a falſe I 
2 


Peace-Office, afrer having areted = Man under # Warrant e. 


2 Bur ir ſeems 1 be the beter 
that, although a e 
before arreſted under a Warrant of a Juſtice of the Peace and ſuſſered to go 
at large, under the fame Warrant. if rhe Perſon voluntarily forrender himicif, 12: Dy 
it is lawful for the Pcace-Officer to detain him, and cairy ham before 2 A 
Juſtice of Peace. 3 
74. Heretofore, if a "Pcace-Officer kad arrefted 2 2 Perfon under the Ibid. i 
Wark? of « e i Bice, fof n Offcace of which it 


upon 
the Face of the Warrant that the aſtice bad pot S 
been a falſe Impriſonment. q NO Hs 


FJ 


75 
Action ſhall be brought any 
« any Perſon acting by his Order and in his Aid, for ary Thing 
* Obedicnce to any Warrant under che Hand or Scatof any 
as Peace, uotil Demand hath been made or lefr at his akual 
* in Writi 
« Peruſal and Cop 


4 
4 


Sis ne Dales co hene Gb Pragmny'fs 1 Raym. 
n enable him to — 12 


of Treſpaſs, in Caſe be be taken away » and chat the =" Thrney, 
r he fe ofereber Scr- 152 
Damages for the Lofs of Service. - 


8W.3. 


a ——— ¶ ̃ 
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14 Rays. . bs « her nnn aN was have foch 2 
2 * Property in a Negro in Eaglead, as will enable bim to maintain an Action 
Gould, of Trovgs for the Converſion of the 3 and io this Caſe the Authority 
Paſch. 5 Ann. Of the Caſe of Baits v. Peay, 2 Lev. 20. in which ic bad been bolden that an 
Action of Trover will lic in ſuch Caſe, was denied. 
Bro. Treſp. 4. If the Sheep of J. IN. are mined with the Sheep of J. S. and 7.8. 


8. i Sheep from the Sheep of J. N. Action of Treſpaſs does 
| an 
les nr roy ſeparated wi — 


— 5 
4 Rep. 38. « So ² — HEE Dog our of Land 
Tirriogham's the Poſſeſſiou of J. S. an Action of Treſpaſs does not lie; —— 


Caſe. 
= Bol. Abe has an Election to do this, 6Æ’— —ü—E—ẽ 66a 


J. pl. 15. * 


1 Freem- 34. 6. But if J. S. chaſe the Beaſt of 
King v. Role. Land in the Poſſeſſion of J. S. and any 


* 


K Ae la be out of 
uſt be thereby done to the Beaſt, 


& Rep: 3% ,. this Action does lie z the with ſuch a Dog being unlawful. 
Bro. Treſp. If 9 5 of Li * N 
Leb eee eee 


Dyer 25. 8. eue e Property of 7. N. an Action of 

pl. 162. Treſpaſs does not lic, unleſs J. S. knew the Dog had been accuſtomed to 
bite Sheep. 

12 Mod. 332. 9g. If the Owner of a very fierce Dog ſuffer him to go about the Streets 

Maſon v. unmuzzled, and the Dog bite a Man, an Action of Treſpaſs does not lic, 


Reding. 

1 unleſs the Owner knew the Dog to be very fierce. 

608. S. C. | 
Fitz, N. B. 10. An Action of Treſpaſs, lies for Taking or Killing a Dog: Becauſe, 


86. as a Dog is a tame Animal, there may as well be a Property thereia as in 
| 3 any other Animal. 

Hob. 283. 

Cro. Elia. 125. Cro. Ja. 463. 


1 Freem.347- 11. But if while J. S. is chafing che Beaſt of 7. N. with a Maſtiff 

King v. Roſe. in order to drive it out of Land in the Poſſeſſion of J. S. J. N. to prevent 
Miſchief to his Beaſt, kill the Dog, this Action does not lie. 

Cro. Ja. 45. 12. This Action does not lie for a Dog found in a Warren : Be- 

Sid. 336. cauſe, ſuch a Dog is to be conſidered as a Species of Vermin. 


3 Lev. 28. 13. And it bas been holden, that this Aden does not lic, for killing a 
e oats Dog found in a Park, although the Dog might have been taken alive. 
— 4. An Action of Treſpaſs docs not in the general lie for the Taking or 
Killing of a Beaſt or a Bird, which rs F Nat: Becauſe there is no 
Property in cither of theſe. 
Bro. Detin. 15. But if a Beaſt or Bird which is Fer Nature have been reclaimed, 


pl. 44 this Action lies for the Taking or Kilkog thereof; becauſe chere is a Pro- 
—_ Treſp. perty in the Beaſt or Bird. | 
FT: 16. And an A Wes ef Treſpils does in me Caſes He for Taking or 
| | Killing a Beaſt or Bird ;- although the Beaft or Bird be Fere Nature, and 
have not been reclaimed. 
Fan N. B42 «f 17."If Hare or Coney be takes or killed upon the Land of J. &. this 
87. Action lies; although the Land be not a Warren, or the Hare or Coney 
Godb. 123. have not been reclaimed; for J. S. has, by Reaſon of irs OCD his 
11 Mag, 7j. Land, ee ds the Hate'es Coney. 


18. But 


5 — 9 175 


18. Botif « Hare or Covey be drimenol the — by ; Re. 104. 
J. N. J. S. cannot in the general maintain this Adiion: Bccanſe the No- 2=!fon's 


perty, which es only = lecal-enc; — i > the Hae or — 


Coney off the Land. 
19. If however F. S. do immediately the Hare or Concy, which Godb. 123. 
has been driven off his Land and killed by F. A it is not lawfol for J. N. X 556- 
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Irene en Et MM 
of Tre not Retaking thereof $. Becauſe . 
himſelf the firſt Wrong Doer. wy — 4 
21. And for the ſame Reaſon, if the Mare of 7. £ which was Bro. Treſp. 
taken by J. N. do afterwards drop'a Foal, an Afton of Treſpaſs docs N 3*3- 
2 . Va ¾ the Taking efgbe 


22. If the Beaſt of J. . have bees ſcifed for the Ute of the King, be Treſp 
and J. S. even before Oꝶᷓ̃ce found retake it, an Aftion of Trefpats hes ; tor N 357- 
by the Seizure his Property was deveſted. 3 
23. An Action of Treſpaſs lies for the Taking of a Beaſt. akkoogh it be Bro. T 
afterwards retaken by, or reſtored ta, the Owner: For the Rerakmng 2 


Reſtoring are i ſuch Cale o go in Mirigazen of Damages, 7 —_— 


— 


2. To dead Property. | 


24. If a Skip have been wrecked, and the Goods of J. L which were in Bro. Treſp. 
the Ship, are taken up by J. NM. J. K cannot maintains ies of F- 5+ 
Treſpaſs : Becauſe F. N. did not obraia che F of the Goods _—— 
tiouſly, but by the Act of God. ; 
25. If the Goods of J. S. which have been 
by a Sheriff, are by the Sheriff delivered to J. M. this Afton dots not lic - 
Becauſe the Poſſeſſion of the Goods by J. N. was lawfully obtained. 

26. If J. S. in whom the general in Goods is, give os {ell them . Treſr. 
to 7. N. bur do not deliver them, and 7. M. take thew, an Adtion of ff 15+ 
Tithoals does not lies Becauſe, as 7. NM. did by the Gaft or Sale acquire 2 Lach 213. 

Property in the Goods, be had a Right to the Pu HBan of them. 

27. But if an Infant, in whom the in Goods is, give Bro. Treſp. 
or ſell them to J. N. but do not deliver them, and J. N. take them, this N. 150. 
Action does not lie: Becauſe, as the of the Infant was noc 
diveſied by the Gile: of Sale, the Fullcllicn of che Gaods was revicntly ob- 
tained by 7. W. | | 
- "2b. If however an Infant, in whom the general in Goods is, Ibid. 
give or ſell them, and do alſo deliver chem o J. M. di Aftios does 
not lie: Becauſe, although che general Property of the Inf was nor di- 
veſted by the Gift or 3 the Puſſrſan of the Goods by 


J. 0 was obtained 
or fel chew - 


lawfully. 
9. If the Bailee of Goods give 
rams and J. NM. take 4bem, an Action of Treſpaſs bes 
Gift or Sale of a Perſon who had only a ſpecial 
not transfer a er We N. his Foſſehon of the 2 torricufly 
20% N who is — 
give them to J. N. and deliver 
Action of Treſpaſs docs not lie: 
imply a Power to transfer a 


by J. N. was lawfully obtained. 


— o 2 


17% (E) Trefiſs. 


8 4 Y 


Bro. Treſp. 3 r. But if a Servant, ho has. oaly abe Cuſtody of his /Maſter's Gad, 
ph 295. give or fell them to J. N. and deliver them, and J. N. carry them 
away, this Actioo lies: / Becauſe, as the Servant had no Power to transfer - 
a Property in the Goods, the oper of the Goods by J. N. . | 
tiouſly obtained. 
Boe. thi 26. fe ſeeme:to be 2the bitriy "@pialis, a if i the Gente f N. and 
Feme, pl, 36. given or ſold, and dekvered by bis Wife to J. N. and J. NM. carry thee 
Bro. Treſp. away, an Action of Treſpaſs does not lie: Becauſe, as a Wiſe has a 
pl. 92. Power over the Goods of her Huſband, the Poſſeſſion of F. N. n. 
fully obtained. ov? 
Str. 820. 1555 If Goods have been ſeized illegally by an Officer of the Caſtoms, 
oa mates &ion of Treſpaks lies; | notwithſtanding there was a probable Cauſe of 
| ns Seizure ; for the Officer acted at his Peril. 
Bro. Treſp. 34. If the Goods of J. N. are taken by a Sheriff, who has a Writ to 
pl. 364. levy of the Goods of J. S. an Action of Treſpaſs lies; for the Sheriff is at 


- TRIS his Peril to take Care, that be do not levy the Goods of any other Perſon | 


af 6. than F. &. 
Carth. 381. 


Bro, Treſp. 35. If 7. S. take the Goods of J. NM. to prevent their being ſtolen « or 
pl. 213. ſpoiled, an Action of Treſpaſs lies: Becauſe the Loſs to J. N. would not. 
. it either of theſe Things had happened, have been irremediable. | 
Ibid. 36. But if the Goods of J. N. are in Danger of being deſtroyed by 

Fire, and J. S. in order to prevent this take them, this Action does not lie: 
Becauſe the Loſs, if this had happened, would have been irremediable. 
Bro. Treſp. 37. It is ſaid in one Book, that an Action of Treſpaſs does not lie for 
pl. 415. the Taking of Goods, after the Perſon. who took them has been indicted of 
Felony and acquitted ; for that, as mne Majus trabit ad ſe Minus, the 
Treſpaſs is extinguiſhed in the Felony. 
18 150. 38. But it is in other Books laid down, that if J. S. who has been indicted 
arkham v. for feloniouſly* taking the Goods of F. N. have been acquitted, 7. N. 
_ 4% ay maintain this Action: Becauſe, as it does not in this Cafe appear from 


Noy 82 the Record that the Taking was feloniovs, it ſeems highly Tb that 
Sty. 346. J. N. ſhould recover the Value of his Goods. 


_— 


1 Jon. 48, 39. An Action of Treſpaſs does not lie for the Taking of Goods, for 
6. _ * which an Appeal of Robbery has been brought; for a Perſon, Who has 
Lach 144. Þy bringing the Appeal affirmed the Taking to have been felonious, ſhall 
S. C. not afterwards be received to ſay that it was only a Treſpaſs. v4 


1 Jon. 147- 40. It has been in one Caſe holden, that if * 8. have been convicted or 
1 3 attainted of feloniouſly taking the Goods of J. N. F. N. cannot, provided 
Rs k vat he did himſelf give Evidence, or did procure any Perſon to give Evidence 
Latch 144. Againſt J. S. maintain an Action of Treſpaſs : Becauſe he is in either Cafe 


8 intitled under the 21 H. 8. cap. 11. to 4 Reſtitution ol the Goods. 
Noy 82. S.C. 


2 Roll. Abr. 41. Ir is laid PIE in a 88 Caſe, that an Action of Las pra 


$57. J. pl. 402 lie in fuch Caſe: For that, as the Party robbed has done his 
24. Dawkes 


ov Carenaghs the Publick in proſecuting the Thief, it is reaſonable he 3 have 4 
Mich. 1652. Remedy for the Injury to bimſelf. 


1 Jon. 147. 42. It appears from the Re of the former Caſe, that the three 

8 * Juſtices were divided in Opinion, whether an Action of Treſpaſs does' lie, 

Cs 44. Where F. S. who «ook the Goods of J. N. has been convicted or atrainted 

Kc of taking them feloniouſly ; although no Evidence were given _ 
Noy 82.S.C. J. S. by J. N. or by any Perſon procured by him. 

43. Doddridge J. and Whitelock J. were of Opinion, that where- the 

Party robbed has been a Party to the Proſecution, he.is a Party to the Re- 


3 cord 


; Treſpals.: © * 


— or Atteinder, by which the Taking of the Goods ap 
to have been felonious ; and conſequently he ſhall not be afterwards received 
to ſay, that the Offence was only a Treſpaſs: Bur that, where the Party 
robbed has not been a Party to the Proſecution, he may, maintain an Ac- 
tion of r ad dhe rather, becauſe be would otherwiſe be without 

Remedy the 21 H. 8. cap. 11. only gives: Reſtitution of the 

— 1 | where the Felon is convitied, ar otberways attainted, by Reaſon 

«. of #he —— given by the Parry roles, or by any other by. bis aye 

* \curement.”” 

44 But Janes J. was of Opinion, Im this Action does not lie in either 

Caſe. He admitted, that, if che Party robbed bring an Action of Treſ- 

before the Conviction or Attainder So the Perſon 1 took them, the 
cannot plead, that he took the Goods Animo furandi; for that he 
ſhall not be ſuffered to defeat the Action by ſuch an Explanation of his 
Intention : But that, if it appear from a Record, that the Taking of 2 
Goods was felonĩous, this may be pleaded in Bar of the Action of Treſpa 

45. If J. S. extort Money from J. N. an Action of Treſpaſs ls = by Wootmed . 
Act of Extortion being a Treſpaſs. . 
| 46. If the Obligor take — the Oblge an Adin of Tic: 5a the 

lies. 0 

9 An Action of Treſpaſs lies againſt a. Rector or Vicar for taking a Bro. Treſp, 
Coat of Arms or a Grave · Stone out of bis Church; for neither of theſe is N. 181. 
to be conſidered as an Ob lation 

48. If J. S. who tas a Deed belongingto 7." in his Power, tear off the Bro. Treſp 
Seal, an Action of Treſpaſs lies. pl. 29. 

49. If 6 INT — oll of Corn, vhereof none ought to be „ 
Action 1 7 or | Pl. 47. 

'50. If raw Wise out of che. Veſſel of J. N. and/afterwards fill up Fits. N. B. 
the Vet” — ater, an Action of Treſpaſs lies: For by ſo doing the 88. 
Reſidue of the Wine is damaged. 

51. The Owner of a ſeveral Fiſhery may diſtrain Nets found in his Cro.Car.228, 
pa N be r er Leck. he cut chem, a of Tref cz 


» * i 4 # - EF _ 


: 62. If the Maſter of a Ship. in der to prevent 8 W E 2 Roll. A br. 
Soods gyerboard;, an Action of Treſpaſs. does not lie : The doing of this 567. K. pl. z. 
2 for prcſerying the Lives of the Perſons on Board. 
| which have been taken un . 1 «N. 7 

4 mags ee Txcipaſh Gam war-le-2 Warn was re El : 
himſelf the firſt — — = 32ge 

54- If Leather which was, 2 taken from 7. S. be . into Bro. Treſp. 
. does not lie agaioſt 7. ee king; the Þ. 53. 
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2 $. and as the I - muſt have 

_ cxetied from 'a Dehig of grein og ſome of the Cora or Money of J. 

from the Folly of is very teaſotable, that 5. 8. void in ether 

Sale be puniſhed wt che Lem of Ks de Se er Money: 20 

59. An Action of aſs did heretofore he, for diſtraining Goods fot 

Nenn doc for the Reb of the Poor, in Caſe there were a Befed u d 

Authority, onder which the Diſtreſs was taken. | 
- bv. Hut it is by 17 Gev. 2. rap. 38. par. 8. enacted, «That, where any 

« Diſtreſs ſhall be made by an Overſeer for Money juſtly due for the Re 

18 fie of the Poor, the Diſtreſs ſhall not be deemed anlawful, not the 

« Party making it a Tteſpaſſer, on Account of any Deſect, or Want of 

©« Form, in the Warrant of Appointment of ſuch Overſcer ; or in the Race 

* or Aﬀeſſment; or in the Warrant of Diſtreſs 


Bro. Treſp. 6y; An Action of Trefpals lies for the taking of Goods, alchoogh they 


thereof 5s the 


pl. 221. Are afterwatds retakeh by, or reſtored to, the Owner : For the — or 
569. pl. 3. reſtoring does only 80 in Mitigation of — ö 


pl. 6. 


(F) Fo2 what Jnjuries to Real Property an 
- Action of Treſpaſs lies. 


1. To Land. 
37 K. 6. 37. 1. F a Man, who is aflaulted and in Danger of bis Life, run hs 
1 Cloſe of another without keeping is a Footpath, an Action of Tre(- 


paſs does not lie: Becauſe the doing of this, it being neceſſary for the Pre- 
ſervation of hi Lite, is lawful. 


Bro. Treſp. 2. If J. S. go into the Cloſe of J. N. to ſuccour the Beaft of 7. V. the 
pl. 213. Life of Thien te is in Danger, an Action of Treſpaſs does not lie: 5 


as the Loſs to J. N. if the Beaſt had died would have been irremediable, the 
doing'of this is lawful. 7 


Ibid, 3. But if F. 8. go into the Cloſe of F. N. to prevent the Beaſt of 
from being ftolen, or to prevent his Corn from being conſumed by 
2 this Actiot does lie; for the T.ofs, if either of theſe Things had 
happened, [would not have been irremediable. | 
down, and it fall 


ibid. 4. If a Tree the Property of J. S. ts blown the 
Lind of J. N. and 7. S. £0 upon the 88 u of 
bas, does not lie.. - 

bid. ut if the Loppings of a Tree belonging to J. S. fall nos the Tail 
of . and 7. 3 os + then awry, "this Attics then 


lie, provided me alot of of chem thete enighe by earn e have 
| been etited. 


Latch 120. 6, If the Froit ef u Trex delongmg 15 ). S. fall upon the Land of J. N. 
rl and J. S. go upon the Eand to take it away, ah ; of Treſpaſs does 


not lie: Becauſe the Falfing e 
2 Roll. Abr. 7. Tf J. S. willk' Without Shin of Tre Cloſe of F. N. to 
565. Toptady wel rs Beaſt hich he has Jo, © vin er 2dr 


V, Sealey. 


2 Roll. Rep. ee nb ne into the Cloſe 
85. R df J. N. and 7 7. K. bee ter GN. 
not ie, | | 
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9. If J. S. have driven the Beaſt of J. N. iato the Cloſe of J. S. or if 2 Roll. Abr. 

ic have been driven theręinto by. a Stranger with the Conſent of J. S. and & I. Pl. 9. 
cake Wk this Action does not lie z becauſe J. F. 0 359. 


7. N. go thereinto to ti 
was himſelf the fr Wrong: nt | 
| 2 the Beaſt of N. which is Damage-feaſant in the Latch x 20. 
Cloſe of J. S. into the Ground of J. N. an Action of Treſpaſs does not Millen ©. 
lie z becauſe J. S. had a Right to do ts. . 
11. But if, Stranger. chaſe the Beaſt of J. N. which is Damage · feaſant Bro. Treſp. 

therein, out of the Cloſe of J. S. this 8 lie : For by — this, E. 421. 
although it ſeem to be for his Benefit, J. $, is deprived of his Right ro.diſ- 6, B. 

12. If A chdſe the Beaſt of B. which is Damage · feaſant therein, with a Latch 119. 
little Dog out of the N A. and the Dog, notwithſtanding the En- Minen +. 
deavour of A. to call it off, afterwards chaſe the Beaſt into the Cloſe of d. 
C. chis Action does not lie ; for the Chaliog af it out of his Cloſe by . un.. 
was lawful, and it was not i his Power to prevent its being chaſed into 
the Ciel of C. 1.5 ne rs | 
13. If 4 Sheriff, 22 to Replevin the Beaſt of J. S. which is 2 Roll. Abr. 
impounded in the Cloſe of F. M. break down the Fence of the Cloſe and 552. O. pl 7. 
enter 2 when he might have went through the Gate, an Action of 
Treſpaſe hi . 7 | | 5 | "* ' 

14. Byt if, by Reaſon of the Threat of J. N. the Sheriff fear his Life will 2 Roll. Abr. 
be in Danger if he go through the Gate, and in Conſequence of this he 552. O. pl. 8. 
break town dhe Fence of the Cloſe, and cater that Way, this Action does 


15. If a Beaſt have been diſtrained Damage-feaſant, an Action of Treſ. 1 Mod. 663. 
pals does. not lie for the Damage done : For the Poſſeſſor of the Land, Nabend. 
alter having made his Election to diſtrain, ought not to have angther Re- Sa. 2,4. 


medy for the ſame Injury. 4 Pe Benth +2. fan | 
16. As. the Beaſt, however, is in ſuch Caſe a mere Pledge, and not a 12 Mod. 664; 
Satis faction for the Dam dane, if it die, or eſcape ſo as to be loſt, with- 2 Vaſper 
out the, Defaulc of the Diſtrainer,, this Actiop does lie: Becaule, as the 7: 
detaining of the Beaſt was owing to. the Default of the Owner, in | FT 
making a Satisfaction for the Damage done, he ought to take the Conſe- Salk. 248. 
quence of its Wee . wah 

d. But if the Death or Eſcape of the Beaſt were owing to the Default 12 Mod. 663; 
of the Diſtrainer, he cannot maintain this Action; for it would be very — 4 


hard. that the Owner ould, after loſing his Beaſt by the Default of the v. 


davor | Salle. 248. 


18. An Action of Treſpaſs lies for ereQing a Stall in a publick Mar- Ser. 1239. 
ket ; for, notwithſtanding every Man has of common Right the Liberry of The Mayor of 


ſelling in_ſpch Market, uo Man can erect a Stall on the Soil of another Nombampron 


r ene 
| 7 19. If a Perſon, who is bour * a 4. the Land of 7. & fl. Treſp. 
rlag_a Carpenter, not being one himſelf, upon the Land of J. S. to ere P 34*- 


thereof is of Neceſſit x. Ain v Dag 

20. If J. S. who is bound to repair a Bridge, cannot do this without Bro. Treſp. 
coming upon the Land of 7 N. Fo AXttion, of Treſpaſs does not lic for his P- 260. 
coming thereupon: Becauſe the doing of this is neceflary. ä 

21. But if F. S. have commanded. A. to deliver a Beaft to 7. N. and Bro. Treſp. 
J. N. 0 into the Cloſe of J. S, to receive the Beaſt, this Aion does F. 34% 
lie z for, as the Beaſt might have been delivered at the Gate of the Cloſe, 

re 


the going of J. N. theteinto is not atceliicy, 
- | I wi” - 4 bf 44> 1548 1:41) 
2 : K 2. If 


* 


4180 | (F) Treſpaſs: 
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2 Roll Abr. 22. If J. S. have ſold Trees upon his Land to 7. W. and 7. 
567. M. pl. 1. N. go upon the Land to cut and take them away, „ 
does not lie; the Right of doing this being incident to the Purchaſe. 
Bro. Treſp. 23. And for the ſame Reaſon, if the Land, on which Trees growing are 
pt. 409. ſold, be afterwards ſold, and the Vendee go upon the Land to cut and 
5 take them away, this Action does not lie. 
2 Noll. Abr. 24. If a Man, who was ſeiſed in Fee of Land, after felled Trees 
564- H. pl. 1. thereupon die, and his Executor go e 
_ | 224, Time after his Death to take them away, an Action of docs not 
"* lie 3 el 
ſelf of the Goods of his Teſtator. 
2 Roll. Abr. 25. If J. 8. who bas a Right to a Pipe, which ferves 2x © Wannen 
567. M. pl. a2. through the Land of F. MN come upon the Land of J. N. and dig, in 
| order to unſtop or mend the Pipe, an Action of Treipete Goo 6 lie; for 
the Right of doing both is incident to the Right of Pipe. 
Ld. Raym. 26. If a Man go with Men or Horſes upon Land which lies contiguous 


7 25» to a navigable River, ieee 
Young's Caſe. . Becauſe the doing of this is for the Publick Good. 
Bro. Treſp. 7. If J. S. dig upon the Land of J. N. to raiſe a Bulwark ag 


pl. 213. publick Enemy, an Action of Treſpaſs does not lie; 1 the doing of 
this is for the Safety of the Publick. 
2 Bolftr. 62.* 28. If J. S. go into the Ground of F. N. 29 beat gd for a Fox, 
C:o. Ja. 321. Badger, or any Animal of the Vermin Kind, in order to Kant i it, an Ac- 
tion of Treſpals lies. 
2 Balk. 62. 29. But if J. S. purſue a Fox, Badger, or any Animal of the Veruia 
Co. Ja. 321. Kind, into the Ground of J. N. and hunt it there, this Action does not he ; 
becauſe the Deſtruction of ſuch Animals is for the Publick Good. 
2 Balftr. 62. 30. If however the Fox, of which J. S. is in Purſuit, run to Earth in 
Cre. Je. 321. the Ground of F. NM. and J. S. dig it out, this Action lies; for the Fox 
might have been got out without digging. ; 
31. The Point is not perhaps quite ACA bot it ſcerns to be the better 
Opinion, that if J. S. purſue an Animal, not of the Vermin Kind, into 
the Ground of J. N. an Action of Treſpaſs does lie, notwithſtanding the 
Animal was found in the Ground of J. &. 
11 Mod. 75. 32. It is in ſome Books laid down, that if J. S. who has flarted a Hare 
Godb. 122. in his own Ground, paring it into the Ground of F. N. and kill it there, 
Salk. 558. an Action of Treſpaſs does not lie; becauſe the local Property in the Hare, 
which was in J. S. is continued by the Purſuit. 
Bro. Treſp. 33. But it is laid down in other Books, that although J. S. who has 
pl. 171. flown a Hawk at a Pheaſant in his own Ground, is intitled thereto, if it be 
2 Balſtr. 61. killed in the Ground of 7. N. if he go upon the Ground of F. N. to take 
it away, an Action of Treſpaſs lies. 
2 Bali, 6. 34. And it is in one Book. ſaid, that all Hunting, except for the De- 
ſtruction of Vermin, is unlawful. 
35. If this be fo, it follows, that every Perſon, who hunts an Animal 
not of the Vermin Kind in the Ground of another, is liable to an Aion 
7 6. 147.6. ho i growing upon the Land in the Poſ- 
i J. S. who is intjtled to Cotu in 
* ſeſſion of F. N. go thereupon to cut and bed away, an Action of Treſ- 
paſs does not lie; for Nando r 
2 | guod devenitur ad Mad. > 
1 But if J. & do in ſuch. Caſe go upon the Land and cut the Corn 
kame e. before it be ripe, this Action lies: It being neither neceſſary nor Proper 
Bridges that Corn ſhould be cut before it is ripe. 
Bro. Trefp. 8. If the Perſon, to whom Tithe which has been ſer n go. 
pl.5o.pl pl. 325. vpon the Land on which it's e and do what is neceſfary to prepare 


Diſm. it for being carried away, an Aftion of Treſpaſs does not he. 
e 1. — 29. If 


7. es ad View of he Beaſt u 
diſtrained, into the. 


1 Inſt. 122. 
Cro Car, 554. 
Salk. 637. 


42. ke is lid des. that this. Action does not lie againſt a Scranget for i Toft. 122 
Fiſh in a.free Fihery; for that, as divers Perſons have a Right Cro- Cr. 554. 
to fiſh no one oi chem gn maintain the Action. 
42. But Holt Ch. J. and Dolben J. were of Opinion, upon the Authority Salk. 637. 
of a Writ in the Regiſter, that any one, having a Right to fiſh in a free — 
Fiſhery may maintain this Action againſt a Stranger, who has catched Fiſh _ 286. 
— agt-i6 ws ſaid by Hel Ch. N. chat a free Fiſhery is a very dif- Reg. 95. 
ferent Thing from a Common Fiſhery. © Finz. Nn. 88. 


41. An Ao Tres en chin Fiſh in a ſeveral Fiſhery. 


1 © 6 * 


2 


N. theteupon-F. N go u n S. and fill up P- 135. 
with an peo Ng \opo the Land wa ” 9 Rep. 55. 


2 Abr. 
ant ey doe 7 $. was himſelf the firſt Wrong-daer:, Ln 
V. If N. S. have: a Right of Comition on à Piece of: Ladd, and 7. N. Bro. Tee 

have a Picce of Land adjoining to the Commonable . Piece which, he,is not PE 345- 

bound to i und the Beaſt of J. S. which was put the Com- 
—— — J. N. an Action lies 3 for it was the 

Duty of 7. _ —— —__ 

4. But if to keep up a Fence between a Cloſe of his Bro. Treſp. 
and a ſame to be out of Repair, and the Beaſt of Pl. 192. 

J. N. Fence imo the Cloſe of F. S. this Action does not * 
hs; becauſe the Damage pe dey ol Default of J. S. hs 3- 
49- b wing a Beaſt in « Highway; whict lies through an Bro. Treſp- 

open belonging e F. M end the W go our of the ed Bi 325- 


feed in the Field, an Action of Treſpaſs lies 3 for F. 8. ES: r 


. which 


which is driving in fuch Highway, againſt the Bro. Treſp. 
little of the Corn, or Graſs, which —— 111 | 
this Action does not lie: Becauſe this could not -—— + A 


2 To a Building. 
51. 1 1 5. preach in the ChurchofF. V withou the Conſent of J. N12 Mot: 4:6 
3 . 


1 82. It is in the 
85 _ X ola. going into a Man's Houſe, — 
Gab. 2383, Man's Houſe is his Caſtle; and he is 


2 Roll. Rep. ſhut. 
208. 


2 Roll. Abr. 
4 567. K. pl. 3. open, to ſee her Daughter a Servant in 
=. Action lies. 
| 10E. 4. 7. 54. If a Beaſt, in driving it 
i . 19. J. S. the Door of which is open, this AQ 
= Bro. Treſp. 55. If a Man, whoſe Term in a Houſe 3 
% | pl. 430. the Door is open, to take away Goods left 
_ --. for it was his own Folly to leave the cons 
| 2 Roll. Rep. 56. If J S. go into the Houſe of J. N. 
5 55 3 ſearch for which he has loſt, this Aion les; 
. * monly reported that the Goods are in the Houſe of 7. 
4 2 Roll. Abr. 565. I. pl. 2, 


57. But in ſome Caſes an Action of Treſpaſs does not lie for going inno- 
a Houſe, the Door of which is open. 
Bro. Treſp. 58. If J. S. have uolawfully gotten Goods of J. N. into his Houle, 
- - and J. N. go thereinto, the Door being to take them away, an” 
Gk 246. Action of 3 docs not lie: Becauſe J. S. was bimſclf che firſt 
2 Rep. Wrong-doer. 
2 Lot. 1335. 
2 Roll. Rep. 59. If Goods of J. S. have been ſtolen, and * 
755 50. are in the Houſe of 7. ad Fe 6 Is 
ins v. 
* v. take them away ; this Action does not lie, 
Bro. Treſp, 60. If the Perſon, in whom the Reverſion of a Houſe ; 


pl. 16. the Door being open, to ſce if any Waſte be 
not lie. > val 
Plowd. 71. 61. If J. 8. go into the Houſe of J. N. the Door 
cs wo „Money, of which a Tender to the Perſon of J. N. is _— 
, does not lie. 
Kelw. 46. 62. If a Man go into a Houſe, the Door being open, 
i pl. 2. Anon. are fighting, this Action dots not lie: The doing of 
# Publick Good. * 
f 5 Rep. 91. 63. It is in the general true, that if a Sheriff break open the Door of a 


8 Man's Houſe, an Action of Treſpaſs lies. 


3 Inſt, 162. Cro. Ja. 556. 


1 Sid. 186. 64: And if a Barn n or a0 thoſe be near uno or Pare of Houle, the * 
Penton e. Privilege of the Houſe extends to it. 7 


Brown 
1 Keb. 698. 


Sd. 186, 65. But if a Barn or an Outhouſe ſtand at a Diſtance from the Houſe, the 
Penton . Privilege of the Houſe does not extend to it. 


Brown. 


© Rep. 93. 66. The Privilege of a Houſe does however only extend to a Houſe in 
Semaine's a Man's own Poſſeſſion; for if the Goods of J. S. are, to prevent their 
Caſe. being taken in Execution, carried into the Houſe of F. N. the Sheriff 

may, after declaring the Cauſe of his coming, and demanding” 3.4 


— —_— _ WY R_—_— tt. 
* 


——————————— 


n Houle opened. break it open to come at d 


067. Bar in | ſome Caſes an Afton of Treſpaſs docs not be agrinit = 
—— the Door of « Houſe. 
| — ̃ — — 
Man's House, Uther. to. arreſt bam or-to-cxecute a Proceſs, this Aftion Tonxmc's 


Habere facias Sei of a Houſc, or a Writ of Hale 5 Rep. 98. 


udgment, 
muſt be founded, the Hauſe is oo longer to be conſidered as the Houle of 
the Perſon, in whoſe Poſſeſſion it is. 
70, Ifa Commiſſion of Rebellion, which has iſſued from the Court of = 47. 
Chancery againſt J. S. be delivered to the Sheriff, it is lawful for him, 
after the Cauſe of his and demanding to have it opened, 
to —— opes the.Door of « Houſe, in which J. K =, in order to arccit 


@ 17 If a Perſon who has been arreled, eſcape into = Houle — 12) * 
for che Sheriff, —— pes the Door f he Hou, and demanding to 
p | 13. 


* a Sheriff*s Officer bd d 0 
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75. By the 11 Geo. 2. c. 19. par. 7. 
< Goods or Chattels, y and i 
« Tenant, Leſſee, or any Perſon or aſſiſting therein, 


i 
l 


4 
} 


Hl 
7 
J 
11 


ent of Rent; it ſhall be lawful for the 
*Perſon impowered by him, to take as a Diſtreſs for Ken fuck G 
* or Chattels (firſt calling to his Aſſiſtance the Conſtable or other 
<< Officer of the Hundred, Borough, Pariſh, Diſtrict or Place, 
< ſame ſhall be ſuſpected to be concealed, who are hereby a 
aid and aflift therein, and in Caſe of a Oath 
2 . ˙ gen ne mars de —v 
© ſuſpet that fuck Goods or Chattels are therein) in the —4— 
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< rake and frize ach Goods and Charrels for the ſaid! Arrear of Rent, 2 
= bs ao CG e 
— 


ne f 

Bo. Farx. 7. Han Affray in a Houſe be fond or bowed by eon ie is 
ir. pL 6- lawful for him, after declaring the Cauſe of his coming, and demanding to 
e have opened, to break open the Doos of the Houſe, in order to arreſt 


Bro. Fr 5g. If a Perfon, who has in the Preſence of a Peaoe-Officer made any 
agr. ff 6. 1 , fer tos Houle, ic is lawful for the Peace - Offer, after declaring 
. _ the Cauſc of his coming, and demanding to have it openctl, to break 
the Door of the Houle, in order to arreſt him. W 
Bro. Treſp. So. Ic is lawfol for a private Perſon, after dec a 
fl. . coming, and demanding to have it opened, to break open the Door of 
- Hani. IIIouſe, in which a Perſon who has committed a Felony or given a dan 
*. G. he: -grrous Wound is, in order to arreſt him ; the good of the Publick —_ 
ning this to be done, 
H. Kr. c. 8 It is lawful for a Peace- Officer, baving a Warrant from a Juſtice of 
579. the Peace to arreſt a a Perſon upon a Suſpicion of Felony, after declaring; 
Fol. 321 the Cauſe of his coming, and demanding to have it opened, to break, open 
the Door of the Houſe in which he i yp, in 577 arreſt him. 


ths Te | - If J. & who is unlawfully-con nee by N. in 3 Houſe, i in m order 
gil. 286. regain his Liberty break open the Door the T he is. not liable to 
: Lou: e Treſpaſs: Becauſe J. N. was him 1e beſt Wirang- Boer. 


* & through Negligence ſuffer his Houſe to Fi the 
NN 3 
i= andex to preſerve his own Houſe, an Afton. of Treſpaſs does nov 


Conia gu7. An Action of Treſ; rern 
"yg wh bo hain of Tha 


(6) Againſt whom an 7 Anton of Trepals map 


N Afton of Treſpaſs may be brought, againſt « Lanztick, not 
Womens he is i of n 
Lr pl. e hg from the v A of another, this is a Treſpaſs, 


213- pl 310. although there were 1 injure. 
1213,11. 3 


Ha. 24- 


2; Every 


—d — — > 2 
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2. Every Party to a Treſpaſs is liable to an Action of Treſpaſs ; for Bro. Treſp. 
there can be no Acceſſary in Treſpaſs. | TIE &5 * <4 
3. If 4 command or requeſt B. to take the Goods of C. and B. do it, Sat. 409. 
this Action lies as well againſt A. as againſt 8. in | me : 

. | Ole. 

4. If J. S. agree to a Treſpaſs which has been committed by J. N. for Bro. Treſp. 
his Benefic, chis Aftion lies againſt 7. 8. alchough it was not done in Obe- fl. 238. 
dicnce to his Command, or at bis Requeſt. | os yy 
5. But if J. S. be compelled by J. N. to commit a F 


reſpaſs, the latter Sty. 65. 
Action of Treſpaſs ; for no Perſon can be guilty of a — BY 
voluntarily. | mw 
Perſons have been guilty of a Treſpaſs, the Party injured 8 Rep. 159. 
Action of Treſpaſs agaioft them all, or againft any one or sse 


Bro. Treſp. 


in the firſt, he may, being Cant. 96. 
137+ 
-Acquittal or Judgment in the 83 


% J NM. for a Time certain, cake Bro. Treſp. 
Time, he is not liable to an Action pl. 92. 


— 


. For by the Bailment Arne 
Remedy fur an. Abuſe of Cro. Ei. 78 * 
balled to him for a par- TY 57. 

is liable to this Action: Be- Bro. Treſp. 
was not placed in him by the Bailment. 8 __ 

: VP SR | 110 | 5 Rep. 13. 


xz. 2 Cro. Eliz. 784. 
11. If a Servant, who. is intruſted to ſell Goods in his Maſter's Shop, 1 Leon. 87. 
carry any of them away, an Action of Treſpaſs lies; for the Confidence. Gloſſe v. 
placed in bien extends only. to the ſelling of the Goods in, the Shop. H. mas. 
12. If the Goods. of his Maſter, with which: a Servant is intruſted, are Bro. Treſp. 
injured by a Male-feaſance of the Servant, an Action of Treſpaſs lies. pl 295- 
13. But if through the Neglect of 2 Servant, to whoſe Cane the Goods 5 Rep. 14. 
of his Maſter are committed, they receive an Injury, this Action does not 8 Rep. 145. 
lie: VE the Remedy, the Idqury arifing from a Non. feaſance, is an Action — N. 


14. If a Servant, who by the Command of his Maſter has lawfully Bro. Treſp. 
diſtrained a Horſe, uſe the Horſe, or kill it, the Maſter is not liable to an pl. 211. 
Action of Treſpaſs ; but the Servant, who by his own tortious Act becomes 
a Treſpaſſer ab Initio, is able theret ' Vi 544 | 

15. If 2 Sheriff Officer take the Goods of J. S. under a Writ of Fieri 1 Lev. 174. 
Facias, after he has committed an Act of Bankruptcy, and afterwards the Baily v. 

aſſigned under a Commiſſion of Bankruptcy ; an Action of Treſ- Bunning. 
; akhbough the Gods do by Relation be- ge, 22 
from the Time of committing the es 


ght not know that J. S. had committed an 
Act of Bankruptcy, or that an Aſſignment of the Goods would be made; 
Vor. V. 3B 


and 
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= (G) Treſpals, 


Bro. Treſp. 

pl. 564. 

2 Roll. Abr. 
552. O. pl. 3. 

pl. 9. 

Carth. 38 1. 


Ibid. 


10 Mod. 24. 
Templeman's 
Caſe. 


Str. 509. 
Philips v. 
Biron. 
Raym. 73. 


Str. 50. 
Philips v. 
Biron. 
Ray m. 73. 


12 Mod. 178. 
Britton v. 


Cole, Hil. 9. 
W. 3. 


Ld. Raym. 
733. Lake v. 
Billers, Hert- 
ford Lent 
Aſſizes 1098. 


Bro. Treſp. 
pl. 256. 
pl. 329. 
pl. 358. 


Sid. 438. 


2 Hawk. 
© Bs 
10 Rep. 76. 


* sa it was his Duty to execute n it would be unreaſonable to 
uniſh him as a Wrong-doer, 
16. If the Goods of J. S. are taken by a Sheriff's Officer, who has a 
Writ of Fieri Facias to levy of the Goods of J. N. an Action of Treſ- 
* lies — him; becauſe he was only authorized to take the Goods 


L iy 


17. An Action of Treſpaſs does not lie againſt a Sheriff's Officer, whd 
under a Writ ot Replevin has taken the Goods of J. S. in the Room of 
the Goods of J. N. becauſe this Writ is different from a Writ of Fieri 
Facias. By the former the Officer is commanded to take certain Goods 
therein ſpecified : By the latter he is only commanded to ety of the 
Goods of J. V. 

18. But if the ooze of the Goods, taken under a Writ of Re; 
claimed a Property in them at the Time of Taking; and the Officer did 
notwithſtanding this Claim carry them away, without having the Property 
determined upon a Writ De Proprietate probanda, 1 Action lies againſt 
him. 

19. If a Stranger have officiouſly aſſiſted a Sheriff, or his Officer, in the 
Execution of a Writ of Fieri Facias which iſſued upon a regular Judg- 
ment, he is not liable to an Action of Treſpaſs; for it is not only lawful, 
but it is the Duty of every Man, to aſſiſt in the Execution of ſuch Writ. 

20. An Action of Treſpaſs does not lie againſt a Sheriff or his Officer, 
or againſt a Perſon who by the Command of either of them has aſſiſted 
him, for any Thing done by Virtue of a Writ of Fieri Facias which iſſued 
upon an erroneous Judgment: Becauſe the Fault is not in ſuch Caſe in * 
Sheriff or his Officer, but in the Court or ſome Officer thereof. | 

21. But if a Stranger have officiouſiy aſſiſted a Sheriff or his Officer i in 
the Execution of ſuch Wrir, he is liable to this Action: Becauſe, as he 
acted voluntarily, it was incumbent upon him to take Care, that _ was 
a regular Judgment to warrant the iſſuing of the Writ. 


22. It is in one Caſe ſaid, that an Action of Treſpaſs does not lie 
againſt a Sheriff or his Officer, or againſt a Perſon who by the Command of 
either of them has aſſiſted him, for any Thing done by Virtue of a Writ of 
Fieri Facias, although there were no Judgment to warrant the iſſuing of 
the Writ; for as the Sheriff and his Officer, apd the Aſſiſtant, have only 
paid Obedience to the Writ, neither of them ought to be puniſhed as 2 
Wrong-doer. 

23. But in a Caſe ſoon after it was ruled by Helt Ch. J. that, in an 
Action of Treſpaſs againſt a Sheriff for levying Goods under a Writ of 
Fieri Facias, it is incumbeat upon the Sheriff, to give | in Evidence 2 1 
of the Judgment upon which the Writ iſſued. ; 


24. It is laid down, i in divers Caſes, that if 4. rake the Goods of B. oe" 
afterwards C. take them from A. B. cannot maintain an Action of Treſpaſs" 
againſt C. Becauſe A. did acquire a general Property in the Goods by the 
firſt Taking, notwithſtanding it was a tortious one's and n the 
Property of B. was diveſted. - 

25. But it is ſaid in one Caſe, that B. may-ia ſuch Caſe maintain this 
Action againſt C. for that A. did cot acquire a —— has yas in the 
Goods by the firſt Taking; | 

26. Heretofore, if a Peace-Officer had aieſtes! a Perfogi auer the 
Warrant of a Juſtice of Peace, for an Offence of which it appeared upon 
the Face of the Warrant that the Juſtice had no * he would 
have been liable to an Action of Treſpaſs. 

27. But 


Treſpaſs. (G) 187 


— 


27. But by the 24 (Geo. 2. cap. 44- par. 6. it is enacted, That no 
„ Action ſhall be brought againſt any Conſtable or other Officer, or 
« againſt any Perſon acting by his Order or in his Aid, for any Thing done 
c in ee eee * the Hand or Seal of any Juſtice, 
4 until en made in Writing, ſigned by the Party intending 
4 to bring ſuch Action, of the Peruſal Copy of ſuch Warn, and 
the ſame hath been refuſed, or neglected, for the Space of ſix Days after 


„ ſuch Demand.” 


2. For an Injury to Real Property. 


28. If the Perſon, who has granted the Veſture of Land in which he has Bro. Treſp. 
a Freehold, diſturb the Grantee in the Enjoyment thereof, an Action of 5. 2735 
Treſpaſs lies againſt him. | T * 

29. But if J. S. have only a Right of a, free Warren in the Land of = Roll. Abr. 
J. N. and J. N. deſtroy Coney-Boroughs in the Land, this Action does 582. L. Nl. 4. 
not lie agaioſt 7. N. The Remedy of J. S. being an Action upon the 


Caſe. 2 | 
30. It is in the general true, that an Action of Treſpaſs lies againſt the 2 Laſt. 105- 
Lord of whom Land is. holden, for an Injury done to the Land. - Kb A; 


. 1 F 5% H. 30, 


31. But this Action does not lie againſt the Lord of whom Land is 2 Inf. 1055 

holden for making a Diſtreſs thereupon; it being by the Statute of Marl. Scr. 851. 

bridge provided, that if a Lord make an unreaſonable Diſtreſs, or make a 154: 

Diſtreſs when nothing is due to him, he ſhall not be liable to a Fine, bur 

ſhall be grievouſly amerced : Whereas if this Action would lie, he would be 

liable to Fine. ©; 1 | 

32. It has been holden, that this Statute extends to every Lord Finch. Law. 

= dons is holden ; although the Tenant be only a Tenant at lib. 3. c. 6. 
i PE uh 


yy But if a Lord's Bailiff make an unreaſonable Diſtreſs, or make a 2 Iaſt. 105. 
| Diſtreſs when nothing is due to the Lord, this Action lies againſt the Bailiff ; 

for the Privilege of being exempted therefrom, is confined by the Statute to 

the Perſon of the Lord. | | 

g 34 If the Lord of whom Land is holden drive a Beaſt, which he has Inſt. 106. 
diſtrained upon the Land of his Tenant in one County, to the Manor- 

Pound in another County, he is not liable to an Actipn of Treſpaſs : 

Becauſe, as the Tenant is ſuppoſed to know where the Manor-Pound is, he 

knows where to carry Suſtenance for his Beaſt. po, 

35. If the Lord of whom Land is holden drive a Beaſt, which he has 2 Inſt. 106. 

diftrained upon the Land of his Tenant in one County, to an open Pound 

in another County, an Action of Treſpaſs does not lie againſt the Lord; 

but he is liable to an Action upon the Statute of Maribridge : Becauſe, as 

the Owner does nor know to what Pound the Beaſt is driven, he does not 

know where to carry Suſtenance for it; and conſequently the | Beaſt, no 

other Perſon being obliged to do this, may be ſtarved. 

36. It was in one Caſe holden by the Court of King's Bench, that a Salk. 638. 
Tenant by Copy of Court-Roll may maintain an Action of Treſpaſs againſt Ah d v. 

his Lord, for cutting down Trees on the Land holden by Copy of Court- — 

Roll; and the Judgment of this Court was affirmed in the Exchequer- 

Chamber : But the Judgment was afterwards reverſed in the Houſe of 
Lords; and it was ſaid, that, as a Copyholder cannot cut down Trees, - 

except for neceſſary Repairs or for Eſtovers, if his Lord cannot do this, 

many good Trees muſt periſh, which would be a Loſs to the piggy 

. 37. 11 
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(G) Treſpaſs. 


2 Roll. Abr. 35. If A. diſſeiſe B. and C. diſſeiſe A. and afterwards B. re-enter; he 
54 be mar maintaie an Action of Treſpaſs againſt C. Becaufe by the Re- entry 
Holcombe of B. be teduces the Poſſeſnon to himſelf from the Time of the firſt 
Bro. Treſp, Dilſciſin. | | * 


pl. 3815 - 11 22 | x 
Cro. Eliz. 5 40. | 2 V5, L 64.3 
Bro. Treſp. 29. It is laid down, that if a Diſſeiſor make a Leaſe or Feoffment, and 
pl. 35- 302. afterwards the Diſſeiſee re-enter, he cannot, although he thereby reduce 


the Poſſeſſion to himſelf from the Time of the Diſſeiſin, maintain an Action 
of Treſpaſs againſt the Leſſte or Feoffee': Becauſe the Leſſee or Feoffee 
came in by Title. N 3 
Cro. Elix. 34% 39. But it has been holden in one Caſe, that the Diſſeiſee may in ſuch 
* Caſe maintain this Action againſt the Leſſee or Feoffee, notwithſtanding 
Hi. 39 Els. the Leſſee or Feoffee came in by Title. = i ein 


„ 
— — 


— 


11 Rep. 51. 40. The former ſeems to be the better Opinion z for it has been bolden 
Liford's Caſe, in two ſubſequent Caſes, that the Diſſeiſee cannot, in ſuch Caſe, maintain 
-- 2 <a an Action of Treſpaſs againſt either the Leſſee or Feoffee. | 


Symons v. E — 
| — Hil, 3 Car. 1. | : on 
f 
Cro. Ja, 204. 41. If a Tenant for Life of Land die, and his Executor go upon the 
Stodden v. Land within a few Days after his Death, to remove the Cattle of his Teſtator, 
an Action of Treſpaſs does not lie againſt the Executor: Becauſe, as the 
Time of the Determination of the Penancy was uncertain, it is reaſons 
able, that the Executor ſhould have a convenient Time to remove the 
5 Rep. 13- 42. If a Leſſee for Life or Years of Land, who is not reſtrained from ſo 
Counteſs doing, cut down Trees, an Action of Treſpaſs does not lie: Becauſe, the 
IG * Leſſte has an Intereſt in the Land by the AR of the Owner; and it was the 
Bro. Treſp, Folly of the Owner, that he did not, when he demiſed the Land, reſtraja 
pl. 430. the Leſſee from cutting down Trees. | 5 


Ld. Raym. 43. 4. demiſed a Paſture to B. but the Trees were excepted in the 
2 Demiſe. The Cattle of B. which were afterwards put into the Paſture, 
enham v. : is 7. l 8 
Hanby. barked the Trees. kt was ruled by Hol Ch. J. to whom the Point was 

referred, that an Action of Treſpaſs did not lie againſt B. err 

44. An Action of Treſpaſs does not lie againſt a Tenant at Will for an 

Injury to a Building or the Land by him holden, which ariſes from à mere 
Non- feaſance. | 1 


5 Rep. 13. 
The Counteſs 


45. But if a Tenant. at Will cut down Trees, or do any other. pokgive In- 
unteſs jury to a Land or a Building by bim holdes, this Action lies again him ; 
Ee becauſe every ſuch injurious Act amounts to a Determination both of his 
1 Toit, 57, Eſtate and Poſſeſion. . | 7 
Bro. Treſp. F 
pl. 362. Cro. Eliz. 784. 


2 Roll. Abr. 46. It is laid down in one Cafe, that if the Beaſt of 4. which is.agilted 
546. B. pl. 1. by B. treſpaſs in the Cloſe of C. it is in the Election of C, to bring an Action 

of Treſpaſs againſt A. or B. FFPFPFCFCCCCCCCC fp, + ho nn 6 
Clayt. 33. 47- But it is laid down in another Caſe, that this Action does in ſuch 
Bateman Caſe only lie agaioft the Agiſtor of the Beaſt. 


Caſe. FO 1 
x ES Roan ws 48. If 
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— 


48. If a Cloſe io the Poſiciſion of H. lie is > Cloſe in the bro. Trp 
rc OB 26d + Choke © the Pulledion of C ho oaliguors to a Cloſe Je. 
in the Poſſeſſion of B. ind Feace ee the Cloſes of £.and B. which 161. 

A. ought to keep in Repair, r between the 1 Freem. 

B & op ren ci through th Repair, S 
A. A. may maintain an Action 
bound to keep his Fence in 
put into his Cloſe, and not 
ich come into the Cloſe of 
© B. by the Recovery of A. 
nat keeping his Fence 
Action upon the Caſe 


Maſter, put his Maſter's 2 Roll. Abr. 
t lie againſt the Maſter ; 353. — 


— 


in 
an 
f bis 


50. But if a Wife do, without the Knowledge bf 
Huſband's Beaſt into the Cloſe of J. S. I 


00 In what! Evuirt n Action of Excipats 
7 * 


. the Common Law the c hed ant Juriſdiaon io 2 Inſt. 311, 
Ny - n 4 n 2 Damages amount to forty 312. 
| Shillio * 


4. y the Statute of Glouceſer, c 8. it is in Afirmance of the Common 
Law enatted, That no Perſon ſhall from henceforth have a Writ of 
ec Ne eee rr that the Goods 
n at the leaſt. 
3 The Sta of e his Se odd. for the. Sake of 2 If. 311; 
Jore 3 ; he Damages, were under forry 
nllings to of obliging'a 


to take an 1 ö found v 
requiring an Oath wiz ſoon aid £30 i > 

4. It is in divers Books laid down, OT LD RD Wor 7 Ran 1 Taft. 118, 
ſpeaks of a Writ of Treſpaſs generally, it does only mean a Writ of * Taft. 311, 
Treſpaſs upon the Caſe ; becauſe no inferier Court can hold Plea of j,. 


Treſpaſs with Force. * 


5. And the Doctrine of theſe Books is recognized in a modern Caſe. Carth. 108. 

In an Action of Treſpaſs, which was in Lambert 

N ET WY twenty Shillings. Upon In 

a Demurtrer it was objected, that the Court had not a 

Damage appearing upon the Face of the Declaration to be under forty 
* 30C 


(H) . Treſpaſs. 

Shillings: But the Objection was over-ruled. And by the Court—If an 
Action for a Treſpaſs with Force, in which the Damage is under forty 
Shillings, do not lie in a ſuperior Court, the Party injured would be with- 
out Redreſs ; for a Fine cannot be aſleſſed by an inferior Court, and con- 
ſequently an Action of Treſpaſs does not lie in an inferior Court. 

6. By the 5 V. & M. c. 12. it is enacted, That from henceforth 
„ no Writ, commonly called a Capias pro fine, ſhall, iſſue againſt any De- 
* fendant, againſt whom Judgment has been entered up in an Action of 
« Treſpaſs Vi et Armis. But the ſame Fine is and ſhall be hereby remitted 
and diſcharged.” | | | ee $07 4I6 +. 
Salk. 54. 7. Since the making of this Statute it has been the Practice of the Court 


of Common Pleas, to inſert the Words Nibil de fine quia remittitur per Sta- 
tutum, in entering up Judgment in an Action of Treſpaſs. 


* 
* 


Judgment. | | | | 

| Ld. Raym. 9. In a Caſe not long after in the ſame Court it is ſaid by two Reporters 
273. to have been holden, that the Clauſe Quod capiatuf pro fine ought ſtill to 
Courtney v. be inſerted, in entering up Judgment in an Action of Treſpaſs. 


Mich g W. 3. 12 Mod. 164. 8. C. . b 


Carth 436. 10. But this is probably a Miſtake in theſe Reporters, for another Re- 
porter of the ſame Caſe is filent as to the Point; and it ſeems extremely 
ſtrange, that the ſame Court ſhould ſo ſoon after, and without taking the 
leaſt Notice thereof, depart from what was ſolemnly determined in the 
Caſe of Linſey v. Clerk. | | 
11. Although the Fine due to the Crown be by the 5 V. & M. c. 12. 
taken away, and the Clauſe Quod capiatur pro fine be omitted in entering 
up Judgment in an Action of Treſpaſs, this Action does not even at this 
Day lie in an inferior Court. 
12. For by the ſame Statute, par. 2. it is enacted, That the Plaintiff 
« in every Action of Treſpaſs Vi et Armis ſhall upon ſigning Judgment 
therein, over and above the uſual Fees, pay to the proper Officer who 
ſigneth the ſame the Sum of ſix Shillings and eight Pence, in full Satisfac-, 
< tion of the Fine due to the Crown, and of all Fees due for or concerning 
the ſame, to be diſtributed in ſuch Manner as Fines and Fees of this Kind 
<* have uſually been.” | 5 | $a 
13. As a Sum of Money is to be paid in Satisfaction of the Fine due to 
the Crown, and this is to be diſtributed in the fame Manner as the Fine 
had uſually been diſtributed, it follows, that only ſuch Courts, as could 
before the making of this Statute have aſſeſſed a Fine, are capable of 
receiving Money in Lieu of the Fine, or of diſtributing it as the Money 
heretofore paid as a Fine had been uſually diſtributed; and conſequently, 
that an Action of Treſpaſs does not at this Day lie in an inferior Court. 
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(1) Ok the Pleadings in 


1. Of the Writ. 


an Action of Treſ- 


* 


i. IT is lad down io divers Books, that, if the Words Y ef Armis att fu. . 5. 
omitted in a Writ of Treſpaſs, the Writ abates z' for that theſe are Cro. Ja. 443. 
* 9 5 26, 536. 


- 


Words of Subſtance. -__ 

. Tt has indeed in one modern Caſe been holden, that the Words 77 ex 
Armis are Words of Form, and conſequently that the Writ does not abate 
on Account of their being omitted. By 2 ; 


43 


3. The Determination in this Caſe ſeems to have been founded pon 


upon a Demurrer to a ſpecial Plea in an Action of Treſpaſs Vi et Armis, 
the Court ſhall give Judgment for the Defendant as to the Matter ſpecially 
pleaded, there ſhall be no further Enquiry concerning the Force, although 
Iſſue have been thereupon joined. It is in theſe likewiſe laid d 
the Court ſhall give Judgment upon the Demurrer for the Plaintiff as to 
the Matter ſpecially pleaded, the Iſſue joined upon the Force ſhall not be 
tried: But a Capias pro fine ſhall as well be awarded, as if this Iſſue had been 
found far the Plaintiff. V vm tad £4 ; 


| (99/1 gl | 


Salk. 636. 


1 Saund. 81. 


Law vv. King, 
Trin.19 Car, 
2. 


7 H. 6. 13. 


own, that if 


4. The Determination in the Caſe of Lew v. King is dt warte y 


the two old Caſes. All that can be fairly inferred from them is, that, if 
there be Judgment upon the Demutret that the Act juſtified Was lawful, 
it ſhall be intended that the Force accompanying it was alſo-lawful ; or 
that, if there be Judgment upon the Demurrer that the Act juſtified was 
unlawful, it ſhall be intended that the Force accompanying it was alſo 
unlawful. The Conſequence of this Inference is, that it would in either 
Caſe be quite nugatory to try the Iſſue joined upon the Force: But 


it does by no Means follow, that the Words Vi et Armis are Words of 
Form. | RP: fe 


what is laid down in two old Caſes. In theſe it is laid down, that if, 1H. 7.19. 


5. It is ſaid by Holt Ch. J. that fince the making of the Statute of the Ld. Raym. 


fifth of V. & M. c. 12. it is not neceſſary to inſert the Words Vi et Armis 
in a Writ of Treſpaſs: Becauſe the Writ of Capias pro fine, which did 
before ifſue upon a Judgment againſt the Defendant in- an Action of 
Treſpaſs, is thereby taken away. -_../ 2 re 
6. But this Dictum does not ſeem to be well founded. For by the ſame 


Statute, par. 2. it is enacted, That the Plaintiff in every Action, wherein 


<« a Capias pro fine would before the making thereof have iſſued, ſhall u 
« ſigning Judgment in ſuch Action, over and above the uſual Fees 
<< for the ſigning thereof, pay to the proper Officer who ſigneth the ſame 


<« the Sum of ſix Shillings and eight Pence, in full Satisfaction of the 


Fine due to the Crown, and of all Fees due for or concerning the ſame, 
eto be diſtributed in ſuch Manner as Fines and Fees of this Kind have 
„„ ß VOL 

7. It can never be fairly inferred from this Statute, that the Neceſſity of 


inſerting the Words Vi et Armis. in a Writ of Treſpaſs is thereby taken 


away. On the contrary, the Inſertion of theſe Words ſeems to be ftill 
quite neceſſary, in order to let in the Proviſions of the Statute, for the Pay- 
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not be ſtayed or reverſed for Default or Lack of Form, or by Reaſon 
daf the Omiſſion of the Words Vi eg Armis ; provided the Cauſe has been 
tried by a Jury of the proper or Place where the AG ion is Jaid : 
i Box fork Omation fhal be amended? 

9. This Clauſe amounts to a Declaration, that the Words #7 
er Aramis in a Wrix of Treſpaſs are Words of Subſtance : For, as all De- 
faults in Matters of Form are by the former I 
declared to be after a Verdict Rar if See „en. 
is quite nugatory to declare again, that the Omiſſiog of the ords c 
Armis in a Writ of Treſpaſs ſhall after a Verdict be amended. 

IC. If a Wir of Treſpaſs do not conclude contra pacem, it ahates; for, as 
every Treſpaſs with Force is a Breach of the Sa. 


; N theſe are Words of Subſtance. 


11. If» Wrie of Trrſpats be ge in the Time of the King that 
nom is, far a Treſpaſs committed in the Time of a deceaſed King, the 
U muſt be contre pacem of the deceaſed 
12. The Omiſfioa of the Words contra pacem in a Writ of Treſpaſs is 
acodable aſter a Verdift. For by the 16 & 17 Car. 2. c. B. par. 1. it ig 
ended. That, if any Verdict of twelve Men ſhall be given i 


Cheſter, Lancafter or Durbam, or. 
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16. But if it appear the ace of the 
Top, the wo Gr 5 


Salk. 


193 


295. 
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Ka: 8 with "; Courts of Great Siffions id Wales, Jags ent 
e e be ſtayed or Rn TM =, 4 - Onion £2 Worts, 
« Viet Arnis; provided the Cauſe uty oper 

5 County or Place where the Action i lajd : Bur Jeb Ofniton 0 be 
„ atended. - | 

Bro. rp. 8. The Venue in an Action of Treſpaſs may be 10 10 eke. 2 


Omiffion "ha +73 


id. 3 29. It is fi the general true, that the Injury, for which an Adj of 
Sippora v. Treſpaſs is brought, mall be ſpecially Wedges! in the Declaration. * 


3 6 ts 


a x 


* ” 4 * * „ OY 
* k ad 


Sid. 225 50. Bat if the Injury, ariſe ex turpi Cauſe, as from the nn fa 
Sippora v. Man's Daughter, it is not neceſſary to alledge this 1 J —_— the 
_ ef = incroduce' Gr! into the Rt. 


e pM. 21. Ie Ie is laid AN in two x $. wh that the Declaration i in an Action of 
56. os. - Treſpaſs, for takiog or injurintz a Beaſt or Fowl. Fere;Nature, muſt ſhew, 
yer 39% that the Beaſt or Fowl was reclaimed ; for unleſs i it were reclaimed, there 
could be ud Property therein. 
Cro. Car. 18. 32. But it has been bolden in one Caſe, that although od ic be necſiry to 
Vincent v. "haw this io an Action of Trover for the Beaſt or 5 Bon, it is not neceſſary 


Leſney, . 
Mich. iCar. 1. to do i it in an Action of Treſpaſs. RY 
7 ISVS We 


A? 


e 25. as 33. The former b however ſeems co be the better ' Opinions for.in 
tkinl 


N | 


4 Rim. rad . Bel n Abs Tabea for 
608. Maſon an Iajury done by a Bite of the Defendant's Dog, that che Defendant, know 
, Keeling. the Dog was accuſtomed to . n Wages not by Nature a-fierce 
| Frees, 335, r PO hom) van 2 duo t wil 5 
reem. 534: | 

21 11 mod 21117 ©2 e dannd 2 gi 
Laws! 90. 35. Sos the 0 Reaſon, If this Action be brought for an Injury dove 
Beyntite v. by a Goring of the Defendant's Bull, it muſt be in the Declaration, 


ty 


. that the Defendant knew the Bull had a" * * 0 
Ld. Raym. b i F ey. don 
i n 4 o N03) wil vd nt! 1 


1 24 

Ld. makes” 10 Bot if this Afton be brought for an Wee 4 Beaſt belongs 
1375. Rex weg to che Defendant, which is by Nature fierce or dangerous, as a' Tyger 
Gs War 335 or Lion, it is not neceffary to"alledge, that rhe Defendant knew the Beaft 
5 by Sn had before hurt ſome Perſon : Becauſe the Owner muſt at his Peril .keep 

ha n of this Kind confined. 

Sid. | ths. 37. It is laid down, that if it appeai upon the Face of the Declaration in 
Glaſſcbgk 1. an Action of Treſpaſs, for taking or injuring Goods, that the Goods were 


. iso the Poſſeſſiom of the RES nen Ex: 


38. It has in divers Caſes, been holden, that it muſt be ef al: 
(6. 25-00 A jedged in the Declaration in an Action of Treſpaſs, for taking « or 22 
ee. j. 46. Goods, that the Plaintiff had a Property in the Goods. 

2 Show. 395+ 39, The Pechermign in in; this, Action, charged the raking of the Beaſt; of 
Danrel v. che, Plaintiff... viz, one Horſe and one Hat. The Judgment. was 


Collingwell. Becauſ. © it Was . alledger, $bas dat the F in. che |, was, in . — 
euren 4 e330. * Shad e @ \ Dm N Is * Nee. — 10 271709 7 2 &. - 4 , 
Nu x <A 1 IBS. I By * * | 40: The 

— ** %* 


—_— 


195 


. "he Declaration "_ Action tharged che bredking of the Plaintiff's Salk. 646. 

oe and taking of We Horſes there being, and 4 hundred Buſhels "of Jo =. Milk. 
' Oats of the of the Phaintiff there alſo being. This Declaration was 
holden to be bad : Becauſe as one Sentence thereof is cloſed by the Words 
tbere being, the Words of the proper Goods of the Plalntiff in che following, 
notwithſtanding che tro Sentenees* ire-ogrinefted! W IN er fee 
do not extend to che two Horſes,” . 

| af i 'the 1 Ventr. — 

8 
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—— 
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41. The Declaration in this Action, which the 
Plaintiff's Cloſe; and the taking of ſeveral Loads öf Cord there ee * 
holden to be infufficient*:” Becauſe it i borexprefulyalteiged, char C 1 
was the Corn of the Plaintiff, * * © © eee 598 ** 
442. But it is in another Caſe ſaid; "that the] in che Cale 'of L4. Raym: 


Holland v. Ellis was arreſted" merely opon the Aurhoriry of the Precedents ; 239-, 


K. 


that Hale Ch. J. fad. chatl if Had been «new Cafe; te Modld bave been lag. 
contrary Opinion fox that us the Cloſe was alledged to be che Pro- * 

of the Plaintiff, it ought prims facie to bave been intended, that de 
# there being was his alſo. 65 9 

And in che latter Caſe, benen che Decliration bse 2 Fiſhing in Ibid. | 
wal lantifr s 5 and the Taking of Fiſu, the Court iaclined 
ſtrongly to be of Opinion — — gieen by Hite Oh. J. in the Caſe 
of Hellend v. Elie, that the” — win was good,” n was' Bot 
exptaſsly alledged, that the Fiſh were the Fiſh of the Plaintiff : For chat 
ehis.oug ht to be intehde dh o 6 wif! οννοοον 100 4 3% 7 | 

eb kf an” Action of Treſpaſe be brought Wwe Coding Cups! 556 187. | 

Plats, for AG or "injuring Goddi it is Bot necefſiryiroraliedge in che Joes v. 
Cott? that che G60 8s were the bf the Plaintiff, provided this Lan- 1510. 
be alledged i in the Writ ; for the Writ is in this Court Part of the De. 
chratibn. a. ehe 101 MK age frbuotd $7 noi ar wH 57 

"45. le has been holder, thüt if dome vp che Goodky" 'in 8 
chr 868 in an Action of Trefpaſs to" havs eee e 1 
alledged to be the en Plaintiff,” and others ——— — 
be a Verdict for the Piat, he may enter 4 Remittitier "as" to thoſe Goods Carforthay v. 
which are notti alledged to be his, and Have" Judgment as di the Refidge, Taylor. - 

46. It is not neceſſary for the Plaintiff in an Action of Tr to ſnew in 2 Bulfr. 288. 
his Declifrarion, by whit Means his Proper(yie-the Goods: arged to have Willamore v. 
been talen or injured was _— ng o . a aids ai mis 507 es dot Bamford. 
47. The Quality and Quant of che perſonal Chet to have 
been taken or wet muſt be ſhewn' in the Declaration in an Action of 
Treſpaſs with convenient Certaĩnty other wiſe the Defendaut cinnor plend 


a 


2 
2 Inſt. 435. 
1 Veatr. 53. 


a Recovery in a former Action, in Caſe a ſecond Action be broughm for 8K. 628. 
e esd 9 anov fr dal ow? ni Ii at t 4. 
HOUDT, £602 I OVIGTRIDSUT H it 244] „ 2] 0. 
Str. 637. 


48. The Declaration in an Action of n which only charged the zen 
V. 


Phillipſon, 


taking of Cattle, was holden to be bad: Becauſe it did not hew of . 
Species the Cattle Wer... 20 

49. But the Declaration zu thin Aude for taking e Hawk was,” alchiough Ceo. Car. 18. 
it did _ mention the particular Mind of ru N to be — = 
enoug 

50. It was holden, that the Decimntion im 8 AAo of Treſpaſs bar e Lev. 195. 
-: ing Parcel of Yam wa bad g beezuſe* the Quantiry» of Tarn was not Wade © 

ſhewn. Hatcher, 

51. The: Plaintiff in, an Treſpaſs declared, his 2 Ventr. 154 
Cloſe, and di and, al Rag 1 Acres of hig Laod. The De- Highway . 
Claration was holden to be bad; becauſe, although it ſhew the Extent of Peay. 
the Land in which the digging was, it does not ſhew the Quantity of the 
Soil which was dug and carried away. | AR 

52. 


—_layton®. 


ago 


Gib He. 52. Bar U . Decknaton -3n 1his. Aion charge, charche Defendant's 
9 Beat ond ex che Peas of the PHintiff, this is ſufficient: 


broke the ale. 
it being in 0 Pt ja ee 


* 
Salk 643. 


And by he C Connt—The Keys ave ſofficiently 


ibs choad the ireoking 
down of bs. Thorns to 6 certain 


56. — 0 thew in the Declaration in av Afion of Treaty 
against a Stranger for a Way claimed by che Plaiatiff 
over the Ground of 7. N. a Taco the Way ; becauſe, as the Claim is only 
— — agpinlt © ag ar hey Foa 


ſufficient in an . agamit 
56. If an Afton of Treſpals 
Yelv.7- ing the Planngif in the Ex | claj 

Ground of F. N. the Declaration maſt ſhew a Title to the Common: dnaſ- 
—— —  — — — — — — of another. 


Sid. 39. 62. But it was —y—k— 2 fobſciquent Cate, — IONg 
Uſher v. ſhown this in the Declaration 35, ainer 2 Verdict, cured by that Statue. 
Hil, : 2Car 
EN 63. A EE I 
in un Action of ip, that the Tojury was to the Damage of the 


1 64. But 


but he did not alledge it to be his Hook, or that it was in his M "p 
The Defendant in one Plea juſtified the taking of the Hook out of the ; 
Plaintiff's Hand. Upon a Motion in Arreſt of Judgment it was bolden, 
Allcgation in che Declaration would have been fatal, if 

the Defendant had only plcaded Not guilty ; bur thar, 
one Plea that the Defcodant took the Hook out 
Poſſeſſion, the Defect is not fatal. | 

70. The Declaration in an Action of Treſpaſs 


2. Of declaring with a Cantizuands. 


71. If a Treſpaſs be continued without Intermiffion for a longer Time Dyer 320. 
than the Space of one Day, or if the Treſpaſs be repeated on a ſub- Moor v. 
ſequent Day, the Party injured may recover in one Action of Treſpaſs Non. 
FF 
thereof. | 

72. But the Party injured is not undera Neceffity of bringing two 2 Roll. Abr. 
Actions in either Caſe : For he may in one Action, by declaring with a 545 · A. pl-1 
Continuande, recover a Satisfaction for the firſt Treſpaſs, and alſo for the 
Continuance or Repetition thereof. | 
73. There are two Ways of declaring in an Action of Treſpaſs with a 


c : 

74. In one of theſe the Phintiff declares with a C for the Co.Entr.661. 
whole Time, from the Day on which the firſt Treſpaſs is charged until 
a ſubſequent Day mentioned in the Declkaranon. 

75. This Way of declaring is proper, in any Caſe wherein the Treſpaſs Fitz. N. B. 
may have been continued without Intcrmiffion, for a longer Time than 2* 67 
the Space of one Day. Bro. Trey. 
Vor. V. | | 3 E 76. In pi. 374. 


e 
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Ce.Eatr.648, 76. In the cher the Phiniff declares with a Cantinuando on divets Days 
9 and at De [Day on which the firſt Treſpaſs is 
charged unnal a faubſequene Day mentioned in the Declaration. 
14. Raye. 77- Thas Way of declaring is proper, in any Caſe whercin there may have 
bern of the Treſpaſ upon a Day ſubſequent to the Day on 
is charged, or where Part of OE 
TTT | 


Treip. 
* W 


Salk. 638. 78. If che Natove of a Treſpaſs be ſuch, that it cannot have been bod 


639. . A Trap Cannot dee 
— N with 2 C . 


Bro. Treſp. 79. If this Ace be brought for taking a Horſe, the Plaintiff cannot 
pl 441. declare wath a2 - Becauſe there cannot have been either a Con- 
1 Lev. 210. tinuance of a Reperiion of the Treſpaſs. 

Bro. Trelp. B80. It is EA down, that the Plaintiff in an Action of Treſpaſs canoot 
pl. 441- declare with 2 K for cutting down: ten Trees; becauſe the 


ping B+ Treſpaſs cannot have been continucd or repeated. 


Bro. Treſp. 81. It is kid down in one Book, that the Plaintiff in an Action of 
pl. 374- Treſpaſs cannot declare with 2 Continuando for breaking his Houſe; be- 
Pl. 441. cauſe the Whole of the Treſpaſs muſt have been committed at the ſame 
Tame. 
Fitz. N. B. £2. But it is in another Book laid down, chat the Plaimif in chis Aion 7 
91. may declare with 2 Coamrmends for breaking his Houſe. 
Ld. Raym. 33. For the Sake of reconciling theſe two Books this Diſtinction was 
975- taken in one Caſe; namely, That where the firſt breaking of the Houle 
Monkton v. was followed wink as Oſter, the Party injured may declare in an Action 
— op of Treipals wah 2 (.; becauſe by the Ouſter the Treſpaſs is 
* continued: Bur that where the firſt breaking was not followed with an 
Ouſter, the Party injured cannot declare in this Action with a Continuando; 
becauſe every fublequent breaking of the Houle is a new Treſpaſs, and 
not a Continuance or of a former Treſpaſs. And in Support of 
this Diflinctiom x was faid, that a Releaſe of a Treſpaſs, which was fol- 
lowed with an Ouſtrr, is a Releaſe of all Treſpaſſes on the Premiſſes during 
the Conmmuance of the Ouſter: But that a Releaſe of a Treſpaſs, which 
was not followed with an Ouſter, is not a Releaſe of a Treſpaſs on the Pre- 
miſſrs ſubſequent to the Ouſter. But the Court was not ſatisfied with the 
Diſtinction ; and i was faid by Powel J. that a Continuando in pleading 
does not always mcan 2 Continuance without Iutermiſſion. 
— W 1 that what is laid down in Brooke and Fite- 
may be reconciled, by ſuppoſing, that by the brea the 
— Houſe in the Cafes n nn 
is to be intended ; for which, as che Treſpaſs cannot have been continued 
or repeated, 2 Declaration with 2 Cextizaaxdo would. be bad: But that by 
the breaking of the Houſe in the Caſe in Fitzberbert a partial and repeated 
3 er for which a Declaration with a Continuando 
be 
$5. I: lid down in two Books, that although the Declaration i in an 
pl. 149. Action of Treipais for the t of two Loads of Wheat and five Loads of 
2 Roll. Abr. Barley, with a C , for the hole Time, from the Day on which the 


_ Fl. 5. ff * 5 charged until a ſubſequent Day mentioned in the ann. 
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be not good, eee . 


Times, from the Day on which the firft Treſpaſs is charged 
Day mentioned in the Declaration, is good. re 
$6. It is in another Book laid down, that a Declaration Far the breaking Ld.Raym. 
of a Houſe, with = Contimends on divers Days and. ax divers Tim, from fe. 
the Day on which the firſt Treſpaſs is charged till a ſubſequent Day tnen- geen ti 
tioned in the Declaration, is good : Becauſe Part of the Houſe may * 2 . 
been broken upon one Day and Part upon a ſubſequent Day. 
87. In another Bonk it is faid, that in an Action of Treſpaſs KUL. $09 
cutting down ſeveral Acres of Wood a Declaration with a Continuando is 


88. The Declaration in an Action of Treſpaſs charged the taking of 1 Lev. 2 10. 
ten Loads of Wheat, ten Loads of Barley, and ten Loads of Oats, on Batler % ih 

che firſt Day of April, with a Continuando on divers Days and at Geer 508 
Times, from the ſaid firft Day of April until the firſt Day of June. Upon 
a Writ of Error in this Caſe it was affigned for Error, that the Declaration 
ovght not to have been with a CG; becauſe, it being altedged' that 
all the Corn was taken on the firſt Day of April, none of it "ould have been 


taken upon a ſubſcquene Day. The Judgment was affirmed. And by 
the Court Where from the Nature of the  Trefyaſs, as if it be the taki 


of a Horſe, the whole of it muſt have been committed at once, a Declaration 
with a Continuando would be ill: But where from the Nature of the Treſpaſs, 
Part of it may have been committed upon one Day, and Part pop hy 
another, it ſhall be intended, in Support of a Declaration which charges 
the Treſpaſs with a Cin, norwithftanding it be alledged that the 
whole Treſpaſs was commirted upon the Day endes in the De- 
claration, that Part thereof was committed upon another Day. 
89. It is indeed ſaid to have been holden in the Cafe of Ovrl v. Langden, 14. Raym. 
which was ſubſ, to the Caſe of Butler v. Hedges, that in an Action 239. 
of Treſpaſs for taking Oyſters, the Declaration with a Continuendo upon 
divers Days and at divers Times was bad; for that every Taking upon any 
Day ſubſequent to the Day firſt mentioned in the Declaration was a ne 
Treſpaſs, and not a Continuance of the firſt Treſpaſs. - - 
go. But the Book from which this Caſe is cited, the Name of which 3 "IX 109. 


+. Hovel v. 
appears to be Hovel v. Reynolds, is quite filent as to this Point. 2% bet — 
Trin. 30Car. 2. 
91. Another Book, in which this Caſe is reported, is allo quite (lent as: Vear, 329 
to this Point. 


92. And in another Report of the ſame Cale ii is ſaid, that the Decle- 2 Show. 196. 
ration was asto this Paint holden to be . 
93. The Plaintiff in an Action of Treſpaſs deelared tr the breaking 2 Roll. Rep. 
of his Cloſe, with a Centinnando for the whole Time, from the Day on 135- 
which the firſt Treſpaſs was charged until the Day of anhöbiting he Bill; 8 1 ana Sev 
but it was not ſhewa on what Day the Hill was exhibited, ; Dodderidge J. © Rep. 3.. 
was of Opinion, that the Declaration was bad, even after a Verdi, fas * 
Want of ſhewing this; and ic was faid; that the conſtant Practice 1%, to 
alledge the Contiovance of the Treſpaſs ro a Day 7 ooeyain. -\ | 
94 If in the Declaration in an Action of Treſpsſs,: ahe Trefpaſy be laid enk. Cent 

with — on divers Days and at divers Times, the particular 124. pl. 52. 
Days on which the Treſpaſs was repeated peed nat be ſuh n. 

96. If in an Action of Treſpaſs the Declaration charge 3 Treſpaſs, Bf 1 Lev. 210. 
which there cannot have been Coatinuance, with a Continuando, the _ 5. 
Declaration is bad. | 4 65. 


96. If 
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1. Of pleading in Abatement. 


Bro. Treſp. 97. In an Action of Treſpaſs, brought by Baron and Feme for the Bat- 
of them, Damages to the Amount of ten Pounds were aſſeſſed 
of the Baron, and Damages to the Amount of forty Shil- 


tery of both 


Battery of the Feme. Ir was holden, that, as the Wife could 
ith ber Huſband in an Action for the Battery of him, the Writ 
3 that it was good as to the Battery of 

and Wife had a joint Right of 


9 Right of Action, have joined 

Pl. 199. ina Writ of Treſpaſs with J. N. in whom there is a Right of Action, the 
Writ does ipſo fas abate. 

Cro.Eliz. 143. and three others having joined in a Writ of Treſpaſs 2uare 


Hare ad Clauſum fregit, it was found ſpecially by the Jury, that only Hare had 
=_— an Intereſt in the Land to which the Injury was done. It was holden, 
Trin. 31 Eliz- that the Writ did ipſo fas abate. 


Cro.Eliz.554- 100. But in another Caſe, a few Years ſubſequent to the Caſe of Hare and 
Deerivg v. others v. Celey, it was holden, that the Writ is in ſuch Caſe only abateable. 
— „Elz. In an Action of Treſpaſs the Jury found that two others were Tenants in 
30 * Common with the Plaintiff. It was holden, that the Plaintiff was in- 
titled to Judgment. And by the Court—As the Defendant has omitted to 

plead in Abatement, that the Plaintiff is Tenant in Common with two 

others who are not named in the Writ, he cannot now avail himſelf of the 


Pariſh of B. for the Vene 
Bro, Treſp. 102. It is in one Cafe 
Fl. 14. Treſpaſs be laid in of B. without any Addition; and 
in the County, one of which is 
; and there be no Vill in the 
County of the Name of A. without Addition, this cannot be pleaded in 


Bro. Treſp. 103. But in two other Caſes in the ſame Book it is laid down, that it 
pl.94- pl-299. may in this Caſe be pleaded in Abatement of the Action, that there are 
two Vills of the Name of A. in the of B. one of which is called A. 


over, the other A. netber; and that there is no Vill in the County of the 
Name of A. without Addition; Abſque boc, that there is any Vill, Ham- 
FE called A. only, in the County 

B. 73 ö 


104. And 
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— Y 


. And * latter ſeems to be the better Opinion z for in —_ 
Cife 15 the ſame Book it is laid down, that no ſuch Vill in the County, H- 
as that in which the Venue is laid, is a good Plea in Abatement of an 
Action. 

105. The Pendency of a former A Gion cannot be ers : 
ment of a ſecond Adlon of Treſpaſs, until the Plainti declared in Caſe. 
both Actions: Becauſe, as the Writ of Treſpaſs is general, it cannot be 
known, until the Cauſe of Action is aſcertained in both Actions by the 
Declarations, that the ſecond Action is brought for the ſame Cauſe as the 
firſt, 

105. And for the ſame Reaſon, the Defendant Conant 1 in Abate- Ibid. 
ment of an Action of Treſpaſs for takiog Goods, that there is an Action of 
Replevin depending for the Taking of * ſame Goods, until che the Plaintiff 
has declared in both Actions. 


7 
— 


2. Of pleading in Chief. 
1. The General Iſſue. 


107. The General I be is & proper r mag. cry 7; von 
of Treſpaſs; in Cafe the Plaintiff had no Property in the perſonal Chat- pl-34- pl-382. 
tel, for the Taking or Injuring of which the Action is brought: Becauſe, 
wdlels it be proved that the Plaintiff had cither a general or ſpecial Property 
io the Chattel, he is not intitled to recover. 

108. But it is not always proper for the Defendant in an Action of Bro. Treſp. 
Treſpaſs for Breaking the Flaintiff 3 Cloſe to plead the General Iſſue, al- pl. 223. 
though. the Frechold of che Cloſe were in the Defendant. For in ſome 55, 87; 
Caſcs the Perſon who is in the Poſſeflion of a Cloſe, may recover in this ” 
W aphaginr TE TI Prague 2.58. £ 


10g. The Defeadaat i in an Action = Treſpaſs cannot plead any Mat- 
ter ſpetially, which amounts to the General Iſſue. - 

110. In the Declaration in an Action of Treſpaſs it was alledged, Bro. Tray. 
that the Treſpaſs was committed at A. in the County of B. The De- pl. 14. 
fendant juſtified the; Act complained of at C. in the County of D. and Bro. Treſp. 
traverſed the baving dome it at 4. in the of B. Ie was ordered Be nt 
that the General Iſſue ſhould be entered : Becauſe the Plea amounted 
thereto, And by the Court—Fhe' Defendant ovghr 
General Iſſue; for the Jury cannot, as' the Treſpaſs 
him Guilty, unleſs it be proved that he committed it at Hf. in the Coutty, 


of B. 
171. The n in an Ache of” Treſpaſs pleaded; | that the go. tu Bro. Treſp. 
ſonal. Chattel, for the g'ob which: it was brought; was not the 
party of the Plaintiff, The — was ordered to be entered ; be- 
cauſe this Plea amounted thereto. 

112. But it has been holden, that the Gift of 2 jichſona: Chae may Bro. Treſp- 
be pleaded in an Action of Treſpaſs for the Taking thetetf : For that this, F. 27. 


although it be a Denial of the Plaintiff's 8 Property, does not amount to 
the General Iſſue. 


Vox. v. 3 F 113. If 


_—_ —_—_—— — hw. * 2 tt. ä A. —_— 
ä 8 _—_— 
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Bro. Trar. 113. If an Action of Treſpaſs be brought by J. S. for the beating of 

pl. 378. J. N. his Servant, by Reaſon whereof he Joſt the Service of J. N. the De- 
fendant cannot plead that J. S. did not loſe the Service of J. N. becauſe, 
as J. S. cannot recover unleſs the Loſs of Service be proved, this Plea 

amounts to the General Iſſue. | 

Bro. Treſp. pl. 114. But the Defendant in ſuch Action may plead, that J. N. was not the 

me 34- Fl. 326. Servant of J. S. at the Time of the Beating ; for this Plea does not amount 
to the General Iſſue. | | ITE 

3 Lev. 4 115. If one Matter, which amounts to the General Iſſue, be joined in 

—_— . the lame Plea with another Matter which amounts only to a Juſtification, 

* 7 RR na | 
116. The Books are not agreed, as to what is proper to be done by the 
Plaintiff, where the Matter ſpecially pleaded by the Defendant in an Action 
of Treſpaſs amounts to the General Iſſue. 

Hob. 127. 117. In ſome of them it is laid down, that the Plaintiff cannot in this 

1 Leon. 178. Cafe demur : But that he ought to move the Court, that the General Iſſue, 

Oro. Ja. 155. or a Nil dicit, may be entered. 

10 Rep. 95. 118. In others it is laid down, that a ſpecial Plea, where the Matter 

Cro El. 146, ſpecially pleaded amounts to the General Iſſue, would, it being defective in 

319. Form, before the Statute made in the Twenty-ſeventh Year of the Reign 

Cro. Ja. 319- of Queen Eizabeth have been bad upon a general Demurrer, and that it is 

| Sid 108 ſo at this Day upon a ſpecial Demurrer. 

119. As it has been already ſhewn, in treating of the Injuries for which 
an Action of Treſpaſs lies, in what Caſes this Action does not he, for an 
Act which is in the general a Treſpaſs, on the Account of ſome particular 
Circumſtance attending the Act. It is in this Place ſufficient to ſay, if 
any Circumſtance make an Act, which is in the general a Treſpaſs, lawful 
or excuſable, this may be pleaded ſpecially in an Action of Treſpaſs. 

Hob. 1 34- 120. If the Circumſtance, which is ſpecially pleaded, in an Action of Treſ- 

Weaver v. paſs, make the AR complained of lawful, it is proper to plead this Circum- 

Wards ſtance in Juſtification ; and it is not in this Caſe neceſſary for the Defendant 
to ſhew, that the Act complained of was not done voluntarily; for a Plea 
in Juſtification is not founded upon a Suppoſition, that the Act was 
accidental. 

Ibid. 121. If the Circumſtance, which is ſpecially pleaded in an Action of 
Treſpaſs, do not make the Act complained of lawful, and do only make it 
excuſable, it is proper to plead this Circumſtance in Excuſe; and it is in 
this Caſe neceſſary for the Defendant to ſhew not only that the Act com- 
Plained of was accidental, bur likewiſe that it was not owing to Neglect, or 
want of due Caution. 3 

Ibid. 122. If, at the Inſtant a Soldier diſcharges his Gun in exerciſing, a 
Perſon run acroſs and is wounded, the Defendant cannot plead in Juſ- 
rification of the Wounding: And if he plead in Excuſe thereof, all the 
Circumftances muſt be ſhewn, that the Court may judge, whether the 
Wounding were owing to Want of due Caution. [fa 


— 
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: Jenk. Cent. 123. It the Defendant in an Action of Treſpaſs plead ſeveral Matters in 
184. pl. 77. Juſtification, any. one of which is a good Juſtification, the Plea is good, 

although the others are not fo. | 

Str. 509. 124. If two Defendants in an Action of Treſpaſs join in a Plea of Juſ- 

Phillips =. tification, which is a good Juſtification of only one of them, the Plea is 

Bron g. bad as to boch z for a joint Plea cannot be good as to one Defendant and 


bad as to the other. 
12g. Every ſpecial Plea in an Action of Treſpaſs muſt confeſs, that the 
Act complained of has been done. 5 


& ; 
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I | 126. It 
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of Treſ; Sell. 640. 
the _— — Mills. 


aa D = n | 
128. It is laid down, that it ĩs not 


in an Addon of Treſ. 1 Roll. Rep, 
ſhew at whar Place 135, Vin 


1 If che Pete. at whoſe Seit a, Wan of) Fins Nies hes iſſued; Carth. 443. 
juſtify in an Action of Treſpaſs under the Writ, he muſt ſhew the Judg- Britton v. 
ment upon which it iſſued z becauſe, if the Judgment were not regular, he £%*- 
is liable to the Action. ee 
131. Every Perſon, who has affiſted in the Execution of a Writ of Neri Carth. 443. 
Facias, muſt, if he juſtify in an Action of Treſpaſs under the Writ, unleſs Britton v. 
he ated by the Command or at the R the Sheriff or bis Officer, dle. 
ſhew the Judgment upon which it iſſued: For if he ated officiouſly, 
it was incumbent upon him to take Care that the Judgment was 
n or a Perſon acting by the Command or at the 
of the Sheriff or his Officer, juſtify in this Action under a Writ of 
Fin Farkas, it is not neceffary for either of theſe, ro ſhew the Judgment 

upon which the Wiit iſſued: Becauſe the Writ was a ſufficient Juſtification 
to every one of theſe, although the Jodgment were not regular. 

132. It is not neceſſary for the Defendant in an Action of Treſpaſs, who Sayer 82. 
jutifics an Impriſonment vnder « Capie of an inferior Cour, to out all Scams v. 

in that Court : or to ſhew that the Cauſe of Action in the Wynn. 

inferior Coortearoſe withia the Jariſdition of char Coort, . — 
133. If one Perſon, who might have j in an Action of Treſpaſa . 
under a Writ, have joined in a Plea of -Juſtification with another to whom Phill 
the Writ was not a Juſtification, the Plea is bad as to both; for a joint Bon. 


Plea cannot be good as to one Defendant. and bad 3s to the other. 1 Savnd, 2.8, 

134. If the Defendant in an Action of Treſpaſs j under a Pre- 3 Lev. 325. 
ſcription to to dig Scoors for certain Repairs, he muſt that the Stones 10% Hodgſon. 
dug were uſed for ſuch R 


och Repairs. 

135. If J. S. juſtify in an Action of Treſpaſs, the breaking down of a3 Lev. 92, 
Gate erected in the Yard of F. N. through which he had a Right of P v. 
r fo as to make 

6 The Declaration inn Aion of Treſpaſs charged the chafing of gira. 
Te. Te Deckratio ian Ati The Defendant juſtified the Chaſing : —5 
But gave no Anſwer as to the Dying of the Beaſt. This Plea was holden Patch, 37Eliz, 
to be bad. 

137. In two ſubſequent Caſes a Doctrine is laid down. In one » Lev. 283, 
of theſe, this Caſe is denied to be Law and it is in both of them laid Leech v 
down generally, chat it is not neceſſary for a Defendant 10 give any An- 27 C, Hil 
ſwer to what is alledged under an ita N, or a per Sud; becauſe this is Salk. 439. 
only alledged in Aggravation of Damages. Lodie v. 


1 | 128 If 
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Bro. Treſp. 128. IF an Award be pleaded in an ARtion of Treſpaſs with a Proteſ- 

pl 7: cord, 14999 chat the Defendant is ready to perform ir, this is a good Plea; for, as 

* pl. 6. an Action of Debt will be upon the Award, it is nor n wo e that 

it has been performed. 

Bro, Accord, 139. Bur if an Accord with SatizfaRtion be pleaded in this Aion; the 

pl. 6. Defendant muſt ſhew, that the Satisfaction has been made: This being the 
material Part of his Defence. 

9 Rep. 79. 140. It is not ſufficient for the Defendant in an Action of Treſpaſs, who 

Peyton's Caſe. has pleaded an Accord with Satisfaction, to ſhew that the Money, which by 

Nr the Accord was to have been paid, has heen tendered to the Plaintiff: Be- 

Pl 7. cauſe unleſs the Money has been in Fact paid, the Plaintiff cannot be faid 

to be ſatisfied. 

Dyer 326. 141. It is no Plea in an Action of Treſpaſs, that it was agreed between 

Fitz. Accord, the Plaintiff and the Defendant, that the Goods which the latter had taken 

pl. 3. pl. 4. from the former ſhould be reſtored, and that they were reſtored : For by 
the Reſtoration of the Goods no SativfaRtion was made for the Tort ig 


taking them. 
Bro. Accord, 142. It muſt appear, that the Sarisfaftion, lich f is pleaded in an Action 
pl. 1. of Treſpaſs, was not only beneficial to the Plaintiff, but that the making 


5 cm thereof was attended with ſome Expence to the Defendant. 


Dyer 356. 
* 143. It is not a good Plea in an Action of Treſpaſs, that 
” 1x ge between the Plaintiff and the Defendant, that the latter ſhou 


faction for the Treſpaſs, make up a Difference between the Plaintiff and 
J. S. and that the Defendant did make it up; unleſs it be ſhewn, that 
the making of this up was attended with ſome Expence to the Defendant. 
2 Roll. Abr. 144. A Satisfaction, although there have been no Accord, may be 
569. R. pl. 1. pleaded in an Action of Treſpaſs: But it muſt be ſhewa, that the * 
accepted of the Satisfaction. 
Bro. Accord, 145+ It is a good Plea in this Action, that the Defendant Ts: the 
pl. 8. Plaintiff a Bottle of Wine as a Satisfaction, and that the Plaintiff accepted 
thereof as a Satisfaction, although there have been no Accord. 
Bro. Bar. 146. A Satisfaction, although it were made in Conſequenee of an 
pl. 22. Accord, may be pleaded in an Action of Treſpaſs without the 
9 Rep. 80. Accord ; for the Satisfaction is the material Thi 
n 147. And it is 3 much ſafer Way, although there have been Accard, 
of. 179. * to plead the Satisfaction without the Accord 3 for if the Accord be pleaded, 
this, although it were not neceſſary to have been pleaded, becomes material: 
And conſequently the Plaintiff has an Election to traverſe either the A. 
or the Satisfaction. 
Bro. Bar. 148. The Pleading of an Accord does moreover lay the Defendant Sade 
pl. 22, a Difficulty : For if his be pleaded, every Circumſtance, which A 
9 Rep. 80. the Making thereof, muſt be ſhewn with great Preciſion. 
Shep. Abr. 149. If three have been Parties to a Treſpaſs, and one of them — 
1043. . — the other two may plead this in Bar uf an Action lor the 
reſpa 
2 Roll. Abr. 150. If a Man be amerced in the Lord's Court for a Treſpaſs. fake: to 


Jog. R. pl. 1. the Lord, and the Money amerced be paid or lewied, and receanedi by the 


Lord, the Payment or Levying of the Money and the Receipt thereof 
may, although the Amercement were illegal, be pleaded. a 8 in 
Caſe an Action of Treſpaſs be brought. H 03 1 
Cro. Eliza 245. 151. If a Licence be pleaded in an Action of Treſpaſs, i it muſt be ſhewh,. 


* v. that this was granted by a Perſon having Power to grant ĩt. 
Bro. Treſp. 


2 152, An 
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152. An Action of Treſpaſs being brought for taking a Gelding, S 72. 
the Defendant” pleaded, that for Fear of his Life; which twelve armed 
Men threatened, to take away if he did not do it, be took 
This was holden ta be à bad Plea. And by Nl Ch. J. — t x Defendant 


= 
- 


ould in this Manner-excuſe himſelf, the: injured Party would be without 
edteſs; for the Men, who threatened the Defendatit, are not liable to 

make a 7 Plaintiff, - 8 „ ee ee eee 

153. It 3s heretofpre holden, that Never accoupled in lawful Marriage 2 Rell: Abt. 
was got a good. Plea, in ap Action of Treſpaſs for taking tway. a Wife wich 581. K. 1. 
the Goods of her Huſband: Becauſe this Action lies, although there has 
been galg d Marriage. f 
5% But this Plea would perhaps at this Day be goof : For by the 
26 Geo. 2. cap. g3 par. G. it is enacted, That all Marriages, folemnized 
in any other Place than a Church or publick el, in which Banns of 
* Matrimony have been uſually publiſhed; unleſs by Special Licence; 
at that ſhall be, ſolemniged without Publication of Hanns or Licence of 
Marriage firſt;had and obtained, ſhall be null and void to all Intents and 
—  - Purpolcy whatſgever.?? 643 JUG OL e BART 20090090568 ” 
. 155. And by par. 11. it is enacted, That all 8 folemnized by 
« Licence, where, either of che Parties, not being a Widower or Widow, 
* ſhall be under the Age of twenty-one Years, which ſhall be had without 
4 the Conſent of the Father of ſuch Party, if then - hivin firſt had and 
«< obtained ; pr if dead, of the Guardian or Guardians of Fc Party law- 
* fully appointed, or ane of them, and in Caſe there ſhall be no ſuch 
% Gyardian, then, of, the Mother, if living and untnartied, or if there 
„ ſhall be no Mother living and unmarried, then of the Guardian or 'Guar- 
++ dians of the Pet ſon appointed by the Court of Chancery; ſhall be null | 
and void to. all Intents and Purpoſes whatſoever Hob. 663 
156. If a Relaſe have been. given to one Party to a Treſpaſs, any W. 
other Patty , thereto. may plead this in Bar of an Action of Treſpais: 
But it myſt be pleaded with a Prefert in Curia; and there muſt be an Aver- 


ment, that the Treſpaſs complained of is the ſame that was 8 Salk, 1812 
67. A Conviction upon a Statute for an Offence may be pleaded in av 
Action of; Treſpaſs, for the Offence; - 1 0 . 455; 


188. In every Aktion of Treſpaſs Quare Clauſum fregzt, the Defendant r . 
may plead, that the Place in which the Treſpaſs is charged is his Freehold, 


4 «<$-, # "Ea & 
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159. But if an Action of Treſpaſs be brought for taking a Tree oat of Ae =- 
a Cloſe, the Deferlact cannot plead, that the Place in which the Treſpabs i 
charged is his Freehold; for this can only be pleaded to an Action of 


* 
1 * 


ſpaſs, brought for breaking 


3 Leon. 194, 
againſt J. S. for an . 
of 


in the Action of Ejectment. ; 
162, If a Recovery in a former Action be pleaded to a ſecond Action for N. Treſp. 
the ſame Treſpaſs, it ja not neceſſary to ſhew, that a Wric of Execution - 
was iſſued upon Seeger in the firſt Aion, , 
163. If an Action of Treſpaſs be brought for Taking a Horſe, and the Cv. Cc. 135. 
Defendaot juſtify the taking of it Damage - feaſant in his Cloſe called 4. 1 
it is ſufficient to alledge a Poſſeſſion of the Cloſe in himſelf: For as the 37 


Vol.. V. 3G Right 
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Right of Cloſe cannot come in Queſtion, it is not neceſſary to ſhew by 
what Title he is | | 
Salk. 643. 164. But if the Declaration, in an Action of Treſpaſs Quart Clauſum 
12 Mod. 509- fregit, charge the Breaking of a Cloſe called A. the Defendant, if he juſtify 
the Breaking, muſt ſhew a Title to the Cloſe : Becauſe as a Cloſe certain 
i mentioned in the Declaration, the Queſtion depends upon the Right of 
* en 165. If the Defendant in an Action of Treſpaſs juſtify the taking of 
Corn out of a Cloſe in the Poſſeſſion of the Plaintiff, he muſt ſhew-a Right 
1 nos. WE Cheng for it ſhall prima facie be intended, that it was the Corn of 
Bro. Treſp. pl. 166. If the Plaintiff in an Action of Treſpaſs Quare Clauſum fregit have 
PL 366. not given a Name to his Cloſe, the Defendant may juſtify the Act com- 
plained of in his Cloſe called A. in the Vill where the Venue is laid, and 
there is no Neczflity to traverſe the having done it in any other Cloſe in 
X that Vill. : 
Bro. Treſp. pl. 167. But if the Plaintiff in this Action have given a Name to his Cloſe, 
32 Þ 35 the Defendant cannot juſtify the Act complained of in any other Cloſe in 
the Vill wherein the Fenze is laid, without traverſing the having done it 
in the Cloſe of the Plaintiff: But it is not neceſſary to traverſe the having 
done it in any other Vill; becauſe, as the Treſpaſs is local, he cannot be 
found guilty in any other Vill. 
- Bro. Treſp. 168. If an Action of Treſpaſs be brought for a tranſitory Trefpaſs, and 
pl. 219. the Venue be laid at A. in the County of B. it is not neceſſary for the Defen- 
3 Lev. 219. gant, provided he juſtify the Act complained of at A. in the County 
of B. to traverſe the having done it at any other Place ; the Place being 


r Taft. 282. 7169. The Defendant in an Action of Treſpaſs, in Caſe the Matter of 
__ *. Juſtification be tranfitory, muſt always juſtify at the Place in which the 
2 Sed. . Yerze is laid, although the Matter of Juſtification ariſe at another Place: 
Nor is there any IJncooveniency in ſo doing ; for as the Matter of Juſtifi- 

cation is tranſitory, he may avail himſe lf thereof, notwithſtanding it ariſe at 

EP —  -- C6 | 

: ld 200. 170. But if the Venue in an Action of Treſpaſs be laid at A. in the 
Cro. liz. og. County of C. and the Matter of Juſtification is, that the Defendant did the 
Ceo. Ja. 372. Act complained of at B. in the County of C. as Conſtable thereof, he can 
3 Lr. 113. only juſtify at B. in the County of C. becauſe the Matter of Juſtification | 
is local; and he muſt traverſe the having done the Act at any other 

| * TY 3 

1 Tuſt. 282. 171. So if the Verse in this Action be laid at A. in the County of B. and 
Bro. Tray- the Matter of Juſtification is, that the Act complained of was done by the 
2 ak 85 · Defendant in the County of C. as a Juſtice ↄf the Peace of this County, the 
Cro. Ja. 372. Defendant, as, the Matter of Jultification is local, can only juſtify at 
ſome Place in the County of C. and he muſt traverſe the having done the 

Act at A. in the County of B. or at any other Place out of the County of C. 

2 Sannd. 5. 172. The Defendanc, who juſtifies in an Action of Treſpaſs, ought, un- 
_— v leſs there be ſome ſpecial Reaſon to the contrary, to juſtify upon the Day 
— on which the Act complained of is alledged to have been done. 
Bro. Treip. 173. And if the Defendant in this Action do juſtify the Act complained 
pL. 219. of upon the Day on which it is alledged to have been done, it is 
Cro.Car 228. not neceſſary to traverſc the Time cither before or after; the Day being 


2 Saund. 298. | 
1 Bulft 138. agreed. I 


Bro. Treſp. 174. But if the Defendant in this Action juſtify the Act complained of 
pl 2:9- upon any other Day than that on which it is alledged to have been done, it 


T is neceſſary to traverſe the Time before, or the Time after, or both, as the 


Luw. 452. Calc may require. 


275. If 


Treſpaſs. (1) 207 


1575. If the Juſtification be that the Defendant had a Licence to do theSid. 294. . 

Act complained of, the Time antecedent as well as that ſubſequent to the — . 
Time of the Licence muſt be traverſed. : 

176. But if the Juſtification be under a Releaſe, it is ſufficient to traverſe — 
the Time ſubſequent to the Releaſe ; for by the Releaſe all Treſpaſſes an- ? 
tecedent thereto are diſchar \ | 

177. If the Defendant juſtify under a Feoffment, it is only neceffary Hob. 104. 
to traverſe the Time antecedent to the Feoffment; for it ſhall be in- Cart. 207. 
tended, unleſs the contrary be ſhewn, that the Freehold continued in 
him. 7 

178. It is laid down in one Caſe, that the Want of traverſing the Time, 1 Ventr. 184. 
either before or after the Day upon which the Act complained of is Smith v. 
juſtified, is not cured by an Averment that it is the ſame Treſpaſs. * — 4 

7 878. 


179. But in divers other Caſes, ſome of which are ſubſequent to the 1 Bulftr. 138. 
Caſe of Smith v. Butterfield, it is laid down, that the Want of doing this is Ou On. 288. 


cured by an Averment that it is the ſame Treſpaſs, | 1 


1457. 


180. And it is in one of the ſubſequent Caſes laid down, that if the De- Lutw. 1457. 
fendant in an Action of Treſpaſs, who juſtifies the AR complained of, do, —_— % 
after averring that it is the ſame Treſpaſs, add a Traverſe of the Time, H. 9 w. 3. 
either before or after the Day juſtified upon, the Plea is bad upon a ſpecial ; 


, - 


Demurrer. _ | 


3. Both the General Iſſue and a Special Plea. 


181, The Manner of pleading a ſingle Plea in an Action of Treſpaſs, Co.Entr.644] 
where” the Defendant intends to juſtify the Whole Act complained of, 047: = 
except the Force and Arms, is to plead Not guilty as to the Force and 605, Ga. 
Arms, and to juſtify as to the Reſidue. | ; 

182. It has indeed been holden in one Caſe, that, if the Defendant in 1 Saund. 81. 
an Action of Treſpaſs juſtify all the Reſidue of the Treſpaſs charged, it is . Tu 
not neceflary to give an Anſwer as to the Force and Arms. N 

183. The Determination in this Caſe was probably founded upon a Sup- 
poſition, that the Words Vi et Armis are Words of Form. 

184. But the better Opinion is, as has been already obſerved, that theſe Ante, p. 191, 
Words are Words of Subſtance. 

18. And if they are Words of Subſtance it ſeems neceſſary to give an 
Anſwer as to them. | 

186. If two Defendants in an Action of Treſpaſs have different Matters Raft. Entr. 
of Juſtification as to the whole Act complained of, it is proper for both to ©'*- 

Join in pleading Not guilty as to the Force and Arms; and then for each to 
plead ſeparately his Matter of Juſtification. | 

187. If two independent Acts are complained of in an Action of n 
paſs, the Defendant may juſtify as to one Act, and plead Not guilty as 6. 
to the Force and Arms and the other. 

188. But if the Complaint be of Battery and falſe Impriſonment, it has Cro. Ja. 439. 
been holden, that theſe are not two ſuch independent Acts, as to admit of Evcley v. 
the Defeudant's pleading Not Guilty as to the Force and Arms and the 14. Kn 
Battery, and a Juſtification as to the Impriſonment : Becauſe in every falſe 231, 232. 
Impriſonment there is an implied Battery. | 1 

189. 


189. If however it do in ſuch Caſe appear from che Dec, that 
* the Battery is an independent Act, the Defcodant may plead Net gay 
Carpenter. | as to this and the Force and Arms, and juſtify as ao the Imprifoamcan. 


190. If the ;Compleige in an Action of Treſpaſs confiſt of four en- 
—— tirely independent Ads, the Defendant plead Not guilty to the 
© _ Faxce ang Arms and one of che Acta, and juitify generally as to che other 


three A by the Words a5, to the Relidue of the Treſpaſs, withour 
n them. 


Ld. Raym. 191. And this is the ſafer Way of p ; for if the Defradan, 
231. 


223 inſtead of relying upoo the Wards 28 10 the Reſidue of the T 
12 endeavoured. to enumerate the other three Acts, and omit ane of 


5 Lave 404. or any Circurnſtance attending it. the Plea is bad. 
Co.Emtr.651, 


192. If the Complaint in an Action of T to which two are 
' Defendants, conſiſt of ſeveral independent Acts, one Defcadant way plead 
Not guil y as to the Force and Arms and all the Refidue of rhe Treſpaſa, 
Except | the a2 as to which be juſtifies ; and the other may plead Not 
- Builty as to the Force and Arms and all the Refidue of the Treſpaſs, c- 

cept the Act as to which he juſtifies. 

193. The Defendant in an Action of Treſpaſs could not beretofore 


plead two Pleas, each of which \ went to the whole of the Treſpaſs al- 
ledged. 


8 * 


pl. 51. 


0 Defendänt in any Action in any Court of Record, with Leave of the 


* Court, to plead as many ſeveral Matters, as he ſhall think neceffary for 
c his Defence.” 


4. Of giving Colour. 


a 195. Colour is a feigned Matter pleaded by the Defcadantin an Afton 

of Treſpaſs, from which the Plaintiff ſeems tobave a good Cane ef Alien, 
whereas he has in Truth only an Appearance or Colour af Cauſe. 

10 Rep. gi. 196. The ſhewing of ſuch Matter by the Defendlant is called giving 

Colour. As the Deſign of giving Colour is to draw the Dcrermananon 

of forge Matter from the Jury to the. Court, it is neceſſary, that the 


Colour given ſhould conſiſt of a Matter, which is nut gauges for the De- 
. termĩnation of 4 Jury. | 


— 
0 
AR! 
Y 
85 


3 122. 197. If the Defendant in an Action of Treſpaſs Brave c- org 
10 Rep. 39, plead, that the Plaintiff claims the Cloſe,. in which the, Act complamed of 
90. 13: charged to 1 done, under Colour of a Deed of Fooffimear by 
which Nothing paſſed, this is good Colour: Becauſe nothing paſſes by 2 
Deed of Feoffitient' unleſs Poſſeſſion be delivered, and. the Jury 2 
proper Judges of what does amount to Delivery of, Poffeſhbom- 
Cro. Ja. 1:2. 198. But if che Defendant in an Aden of Treſpaſe or Taking Goods 
Radfore v. plead, that the Plaintiff claims the Goods under Colour of - a Deed 
Harbyn- Gift by which nothing paſſed, this d is not good Colour : Becauſe, 2 
9 Property in Goods veſts by a Decd of Gift without further Ceremony, 
the Defendant, by admitting the Deed of Gift, admits the 
+ Goods to be in the Plaintiff. In which Caſe, as there 
Queſtion of Fact to be tried, namely, whether there was 2 


the Matter i r r for the Determination of che Jury. 


I 199. H 


n If the Matter "pleaded in aff Action of 
away the Plaintiff 's Right of Action, it is 
to grve Colour: kong a in ſuch Caſe 2 he wherher 


4 wm 41 


3 


e TEE 2 2. 
SETS SE NT er 


i 


othing paſſed, this is not good e + 
Delivery of the Poſſeſſion: But if he Dead, d cha the Plaintiff claims under 


hls ig Cords ore hg en 
pals is brought, as a Wreck, it is not oecefiary; Lert cid 
fo OE 2 it not being material whoſe the Goods were Cain. 
before. * 
02. If an Action of Treſpaſs be Lr T Corn 0 — 
et o for Tithe; it is not neceſſary for e el erer, 
ä woke th Cord — —— | yg 
204. It has been holden, . hat eee Tra e 
have omitted to give Colour, the Plaintiff can only take A | 


of che Taylors. 
Dr ks et meg Dur tn r of l. * 


11 
g 4 13 i — 8 
Dd F ww. F 


* 1 th he General,” 


w 3 


205. If che Defendant in an Action f Treſpaſs-plead any Matter in 
Excuſe or Juſtification, the Plaintiff muſt not only reply De. 1wjurio ſua 
Propria, but he muſt alſo traverſe the Matter ſpecially pleaded ; other- 
wiſe no Iſſue can be joined; inaſmuch, as the Wands De ixjaris fue pro 
N 4 not amount to an cxprels, Negative of the Matter ſpecially 

132 
f 206. In ſome Caſes, it is ſufficient for the Plaintiff in an Action of T 2 
to traverſe the Matter ſpecially pleaded by the general Traverſe, | 
3 1 Matter ſpecially pleaded muſt be gaxcrfed 
ſpeci 

207. if the Defendant. in an Action of 'Treſpaſs Nr 
cuſe, the general Traverſe is ſufficient ; all pn ii forthe Pa the Crogae's 
Act complained of is inſiſted upon, it s {oſſicicar, for the ial i ag £5 
that the Defendant had ſuch Excuſe. "My — 
1z Mod 581. 

208. If the Defendant in an Action of Treſpaſs plead Son Aſſault 8 Rey. 67. 
Demeſne, the general Traverſe is ne: Becauſe the Matter pleaded 0054s 
amounts only to an Excuſe, + © | Doc l 1g. 


Vor. V. 3 H | | 209. If 


IE — — — — L— ti. — 


210 a _ Treſpaſs. 


— — 


Bro. De ſos 209. If the Defendant in an Aion of Treſpaſs plead Matter of Record 
«Ss is Juſtification, this, provided it be material, muſt be ſpecially traverſed ; 
52 5% jc act being proper, FF. 
e, ein. 3 9 

iz Mod. 


$ Rep. 67. 210. fad fer he hike Revd e barter eb be Dünne 

N r 
there muſt a OI notwithſtanding it do as to other Part coafiſt 

of Matter in 

2 Leon. 102. 211. But if che Defendant in this Action alledge Matter of Record, 

Parker, . meerly by Way of Inducemett to another Matter our Probe 


— not neceſſary to traverſe e 


583. : 

3 k 4 If che. Mine d in db A6 N 6 joftify onder the 

1 Proceſs of a Court of Admiralty, or of any other Cour? wants D's 

Cale. Court of Record, the general Traverſe is ſufficient. h 

Salk. 628. 213. If the Defendant in ao Action of Treſpaſs juſtify under 6 Right 

— — by the Common Law to all Pet ſons, the general Traverſe is 
ſufficicar. 


— — 


14. 


9 


— | | 11 
Finch Law, 214. But iſ the Defendant in this Action juſtify under 2 Right of Com- 
295 mon, or a Right of Way, the general Traverſe is not ſufficicnt; For, as 


* the Defendanr does in ſuch Caſe inſiſt opa a Right peculiar to. himiclf, 
12 Mod. 582. iS mult be traverſed ſpecially. 

12 Mod. 562. 215. f the Defendant in an Action of Treſpaſs juſtify the arreſting of 
Chancey v. a Man for a Breach of the Peace, as being a Conſtable, the general Traverſe 
yam. is ſufficient ; becauſe the Juſtification is under an Authority given by the 


Fack Lew Common Law to all Conſtables. 


| Bro. Deſon 216. But if the Defendant in this Action juſtify the arreſting of a Man 
OS under a Writ or Warrant to him directed, the general Traverſe is not 

ſufficient: But the Authority, it being to the Defendant in particular, 
3 maſt be ſpecially traverſed. 


oy If the Defend of Treſpaſs juſtify 
Co.Eatr 217. If the ant in an Action of T under a Right 
— given by a publick Statute to all Perſons, the general Traverſe is ſufficient. 
12 Mod, 582. 
fs Low 218. If the Defendant in aa Action of Treſpaſs juſtify under a Licence 
396. from the Plaintiff, the general Traverſe is not ſofficient: But che Licence, 
$ Rep. 67. it being to the Defendant in particular, muſt be ſpecially traverſed. 

219. The general Rule of Law is, that a Traverſe ought not to be mul- 

tifarious, but to be confined to one material Point. 
220. Bur this Rule docs not extend to the general Traverſe io an Action 


of Treſpaſs. 
221. For if the Matter pleaded by the Defendane i in this Action io Juſ- 


tification confift of divers Parts, each of which would, if it had ſtood 
ſiagle, have been traverſable by the general Traverſe, all theſe may be 
traverſed by the general Traverſe ; decauſe all may be put in Iſſue 
8 thereby. 

222. If the Plaintiff in an Action of Treſpaſs traverſe the Matter pleaded 


+ by the Defendant by a ſpecial Traverſe, the Traverſe muſt conclude with 
Davies. an Averment. 


C. Eatr. 649. 223. But 


Salk. 4. 
Haywood *#þ 
Davies 


223. But if the Plaintiff in tis Aion. 
| Co. Ear 651; 


the Defendant by the general 


ſelf ; for, if the Defendant have no Title, the Plaintiff ought to recover 
upon his Poſſeſſion | Do 

225. But if the Defendant in this Action juſtify under a Title, and it Poph 1. 2. 
appear from the Record. that he was in Poleſſion before the Plaintiff came Torn ©: 
into Fallon, [the Plaintiff muſt ſhew a Title in himſelf, as well as 


traverſe that out by the Defendant ; otherwiſe, although a Verdict 
ſhould be found for the Plaintiff, there is no Ground for the Court to give 
Judgment for him. 

226. If the Defendant in an Action of Treſpaſs plead a Seiſin in J. S. Ou. Elia. ze: 
under whom he claims, the Plaintiff cannot reply a Seiſin in J. N. under Herribg 8. 
whom he claims, without traverſing the Seiſin alledged by the Defendant : er 56 
Becauſe the two Titles are inconſiſtent. Latw. 1343. 

227. But if a Title, which is different from that ſet out by the Defendant 
in this Action, but not inconſiſtent therewith, be inſiſled upon by the 
Plaintiff, it is not neceſſary for him to traverſe the Defendant's Title. 

228. If a Leaſe for Years, the Date of which is antecedent to the Com- : 
mencement of the Defendant's Title, be replied by the iff in an 1 Zo. 
Action of Treſpaſs Quare Clauſum fregit to a Plea of Freehold, it is not C. Car. 384. 
neceſſary to traverſe, that the Cloſe in which the Treſpaſs is charged is the 
Freehold of the Defendant : Becauſe the two Titles are not ĩnconſiſtent. 

229. But if ſuch Leaſe be replied the Plaintiff in this Action to a 2 Jon. 352. 
Plea of Feoffment, the Title of the De muſt be traverſed : Becauſe N v. Koke. 
the two Titles are inconſiſtent. 2 i oi 

230. Ir ſeems to have been doubted formerly, whether there muſt not Cro. Ja. 504. 
always be a new Aſſignment, where the Plaintiff in an Action of Treſpaſs Richman v. 
Quare Clauſum fregit has not given a Name to his Cloſe, and the Defendaot Tu. f 
has pleaded, that the Cloſe in which the Treſpaſs is charged is his 3! 
Freehold. _ .._-. | 

231. But it has been ſince holden, that the Plaintiff in this Action has in Lutw. 1399. 
ſuch Caſe an Election, either to make a new Aſſignment, or to reply that Haſtler v. 
the Cloſe in which the Treſpaſs is charged is his Frechold, with a Traverſe Rin, 
of its being the Freehold of the Defendant. wt ded 

232. But if the Plaintiff do in ſuch Caſe reply, that the Cloſe in which Lotw. 1399. 
the Treſpaſs is charged is his Freehold, he muſt conclude to the Country; — v. 
for, although the Matter pleaded by the Defendant be not expreſsly denied 1 


Dyer 171 
Jon, 35 


Cauſe of Action did not ariſe therein. | 

234. If the Defendant in this Action juſtify an Arreft under a ſufficient L4. 
Warrant, the Plaintiff cannot reply that the Arreſt was not made under ſuch 465, 466. 
Warrant; but he ought to traverſe the Defendant's having had ſuch War- Greenvelt 
rant at the Time of the Arreſt: For although the Defendant did declare at the © 
Time of the Arreſt, that he arreſted the Plaintiff under an infufficient War- 
rant; yet if he had at that Time a ſufficient Warrant, he may, in caſe an 
Action be brought againſt him ſor the Arreſt, juſtify under the latter. & 

I 235. 


_ — — r — as — 2 — >. 2 ͤů 2 0 — — 


212 wo Tietpals.. 
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23 if he Pearce n. f. Ain of Tp jt * N 
E LE having been ſet out for the Tithe of Lowes 25 Tal Cloſe 
"= OY * called A. in the ” Pariſh of B. the Plaintiff cannot in _ 1 1 ey trabetſe 


the growing of the Corn in this. Cloſe; for, if it. ere within 
the Pariſh of B. the Perſon intitled to the Tithe of Grd Ain ar 4 had 


a Right to take it: But the Plain trave er 
Pa the Pariſh of B. 1 15 5 10 less n I 
. Bro. Trav. 236. If the Defendant in an Action of Treſpaſs | Ohare ' Clonfurs i frehi 
TOY Pl. 385. lead, that being the Servant o Ko S. he by the ee of J. 8. 
ſt the Property of J. S. who had a Righ of there, int he 


5 | | Cloſe i in which 112 Treſpaſs is charged, the Pee thy ra ply. that he put 
1 in a Beaſt of his 9wn, without travi ng the raving pet. put in e Beaſt of J. S. 


1 for the Defendant may have put i hs A | Beaſt of welf as one of 
J. S. But the Defendant Ls in his Rejoinder ee the having Fer, in 
a Beaſt of bis own. 


Sw. 357. 237, If the Defendant in an Action of Treſpafs "plead, that his Beaſt 
2. went into the Plaiotiff 's Cloſe through a Fence los gin to the Plaintiff, 

which was out of Repair, the Plaintiff may reply, that it went chrough 
another Fence, without ſaying what Fence or traverfing its having gone 
through his Fence : For, if he Beaſt did not go through the Plaintiff's 
Fence, it is quite immaterial what Fence it did go chrougb. 

238. If the Defendant in an Action of Treſpaſs, who had a Licence in 
Low to do the Act complained of, juſtify under the Command of another, 
the Plaintiff cannot traverſe the Command in his Replication; ' becauſe the 
Pleading thereof was not neceſſary, 

239. It has been holden, that if the Defendant in an Action of Treſſ 
Quare Clauſum fregit juſtify the entering into the Cloſe in which the ws 

paſs is charged by the Command of J. S. in whom the Freehold is alledged 
ts be, the Plaintiff is not obliged to traverſe in his Replication, that the 
Cloſe is the Freehold of J. S. or to ſhew a Title i in himſelf : It being ſuf- 

| ficient to traverſe the Command.. 
Sal. 107. 240. But it is laid down in other Books, that it is in. fuck Caſe neceſſary 

Arai far the Plaintiff to traverſe in his Replication that the Cloſe is the Frecliold 
352 of J. S. for that the Command is not traverſable. 
Salk. 107. 241. Andit is in one of theſe Books laid down, that a Traverſe of ihe 
Trevillin v. Command in ſuch Caſe would be an Admiſſion that the Cloſe is the Free- 
bold of J. S. and conſequently it would take away the Plaintiff's Right 
of Action: Becauſe the n would then have been done to 7. S. and not 

to the Plaintiff. 

242. If che Defendant in an Action of Treſpaſs Quare Claufum fregit, 
juſtify the diſtraining of a Beaſt Damage-feaſaot by the Command of 
J. S. in whom a Right of diſtraining is alledged to be, the Plaintiff may 
traverſe the Command in his Replication; for, although it be thereby ad- 
mirted that J. S. had a Right to diſtrain, the Defendant, unleſs he had 
the Command of J. S. to diſtrain, has done an Injury to the Plaintiff. 


Cro. Eliz. 144 243. It is laid down, that if the Defendant in an Action of Treſpaſs 
The Earl of juſtify as Bailiff of J. S. it is not e for the Plaintiff to traverſe 


2 , his having acted as Bailiff of J. S. 


1 Roll.Rep. 
46. 


1 Leon. 50. 244. But it is in other Books laid down, that the having acted as * 
2 Lens. 196, of J. S. muſt in ſuch Caſe be wen 


216 
3 Lev. 20. 


3 Lev. 20. 245. If the Defendant in an Action of Treſpaſs juſtify the diſtraining of a 
Dobſon v. Beaſt Damage-feaſant as Bailiff of F. S. the Plaintiff cannot reply, that the 
I —_— 4 Defendant 
Lin ; | Salk. 107» | . 


| Lreſpals, = 213 


Detech diſtrained the Beaſt without the Command of 7 8. Becauſe, as 


every Bailiff bas a general Authority to diſtrain, the Command of J. S. was 
not VINE to enable the Defendant ware. 


— ** 


2. of making a new Afignment. 


£46; A new Alignment! in an Action of Treſpaſs is an Aſcertainment by 
the Plaiariff, in his Replication, of the Place where, ot the Time when, the 
Treſpaſs charged in his Declaration was committed. 

ky 4, If the Plaintiff, in his Declaration in an Action of Treat Nuare bs balk. = 458+ 
Clasfum fregit, charge a Treſpaſs in a Cloſe in the Pariſh of B. and the De- H L -- 
fendant juſtify doing the Act complained of in a Cloſe in the Pariſh of B. 6 Mod. 192 
named in kis Plea, m_ is his ani che Plaintiff may in his Replication 
make a new A 

248. And it is — for the Plaintiff ſo to do; otherwiſe, if it be Salk. 453; 
proved at the Trial, that 4 is a Cloſe in the Pariſn of B. which is the — 


Free hold of the Defendant, there muſt be a Verdict for him: Becauſe the g Nas. 113 
Plaintiff has not aſcertained his Cloſe by Name. 


249. But if, in an Action of Treſpaſs Quare Clauſum fregit, a Trefpaſs Dyer 23+ 
be charged in a Cloſe in the Pariſh of B. belonging to the Plaintiff z and An. 
the Defendant juſtify the doing of the AR complained of in a Cloſe 
cantaining fix Acres in the Pariſh of B. which is his Freehold ; and the 
Plaintiff reply, that the Cloſe in which the Treſpaſs is charged coating 
ſix Acres in the Pariſh of B. is his Freehold; and it in Evidence, 
that. the Plaintiff has a Cloſe containing fix Acres in the Pariſh of B. and the 
Defendant another Clofe containing fix Acres in that Pariſh, there muſt be 
a Verdi& for the Plaintiff; deen as the Defendaht has not given a 
Name to his Cloſe, it was not neceſſary for the ' Plaintiff to aſcertain his 
Cloſe by Name: inaſmuch as the Plea of the Defendant ſhall be intended 
to relate to the Cloſe of the Plaintiff, 

"250. It has been doubted, whether the Plaintiff can make a new Align - Freem. 2 1 
ment as to the Place in an Action of Treſpaſs, except it be an Action of On. 
Treſpaſs Quare Clauſum fregit. 

251. But it ſeems to be the better Opinion, that the making of a new Cro. Je. 141. 
Aſſigument is not confined to this Action. Salk. 453. 


i Freem. 23 


6 Mod. L226. * 


252. It is indeed true, that the Plaintiff cannot make 8 a new Aſſignment 
as to the Place in an Action of Treſpaſs, which is brought for a tranſitory 
Treſpaſs. 

353. But it is likewiſe true, that it is never neceſſary to make a new Earth. 176. 
Aſſignment as to the Place where the Treſpaſs is tranſitory ; becauſe the _ 4 4 
Place is never material in ſuch Treſpaſs. 

254. But if an Action of Treſſ 5 be brought for Taking Goods, and the Cro. Ja. 141. 
Defendant juſtify the Taking of them Damage-feaſant in a Place named — 2 
in his Plea, the Plaintiff may by a new Aſſignment charge, that they were 24 7. 535 
taken in a Place different from that in which the Defendant has juſtified ; Ed. 2. 
for the Treſpaſs, which is in its Nature tranſitory, is by this Plea. made 121. 
local, and conſequently the Place becomes material. 

255. As only Damages can be recovered in an Action of Treſpaſs, a new Wineh. 65. 
Aſſigament as to the Place is good, notwithſtanding the Treſpaſs is 3" *- 
charged to have been committed upon a larger Quantity of Land than is 
mentioned in the Declaration. 

256. If by the Defendant's Plea in an Action of Treſpaſs the Time be 


made material, the Plaintiff may make anew Aſſignment as to this. 
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Treſpaſs. 


6 Mod. 112. 
Elwis V. 


Lombe. 
Ibid. 
Lutw. 1401. 


Huſtler v. 
Raines. 


Ante, p. 206 260. The Certainty, which is required in the Declaration in an Action 


pl. 3. pl. 168. 


Cro.Eliz.812. 263. But the Defendant can only plead new Marter in his Rejoinder, as 
Prettymanw. to ſo much of the Replication as contains a new Aſſignment; for if any 


Lawrence. 


Bro. Treſp. 


pl. 3. pl. 168. 
Cro.Eliz 355, 


193 


Bro. Treſp. 


pl. 3. — 168- being eſtopped, by having made a new Aſſignment, from giving Evidence 


Cro. R 


= 1355” of the Commiſſion of a Treſpaſs in the Place or at the Time mentioned in 


Inft. 283. 1: K . 
F — he ant materiel bn -0n Alien of -Frofpals, bis 


5 Mod. 286, 


Skin. 641. 
Wilſon v. 
Powell. 
Salk. 639- 
Ld. Raym. 
240. 


Skin. 641. 
Wilſon wv. 
Powell. 


(K) Of the Evidence in an Action of Treſpaſs. 


257. If the Defendant in an Action of Treſpaſs plead ſon Aſſault De- 
meſne at one Hour of the Day, upon which an Aſſault and Battery are 
charged, the Plaintiff may by a ne Aſſignment charge another Aſſault 
and Battery at another Hour of the ſame Day. 
258. And if the Plaintiff do not in this Caſe make a new Aſſigument, 
there muſt be a Verdict for the Defendant, provided he prove that the 
Plaintiff did make an Aſſault upon him at any Time of the Day mentioned 
in the Declaration, although the Defendant did make an Aſſault upon 
the Plaintiff at another Time of the ſame Day. | 

259. If the Plaintiff in an Action of Treſpaſs make a new Aſſignment, 
either as to the Time or Place, be muft conclude with an Averment. 


of Treſpaſs, has been already ſhewn. 

261. It is ſufficient to ſay in this Place, that as the Replication in this 
Action is, ſo far as it contains a new Aſſignment, a new Declaration, the 
ſame Certainty is required, as to that Part of the Replication, which 
tains a new Aſſignment, as is required in the Declaration. 

262. As the Replication in an Action of Treſpaſs is, ſo far as it contains 
a new Aſſignment, a new Declaration, the Defendant may in his Rejoinder 
plead new Matter in Juſtification. 


Part of his Plea be traverſed in the Replication, the Defendant cannot as 
to this plead new Matter, but muſt ſtand by what he had before pleaded. 

264. The Defendant in an Action of Treſpaſs cannot in his Rejoinder- 
aver, that the Place or Time, newly aſhgned in the Replication, is the ſame 
Chat is mentioned in the Plea ; for he ſhall not be received to ſay, that either 
of theſe is the ſame, when the Plaintiff has by making a new Affignment 
averred that it is different. 


265. Nor is it neceſſary for the Defendant to do this: The Plaintiff 


the Plea. 


may be given of a Treſpaſs committed at any Time before the 
bringing of the Action, although it were committed after the Time men- 
tioned in the Declaranon. | 
2. If the Treſpaſs charged in an Action of Treſpaſs be not laid with 
a Continuando, the Plaintiff can only give Evidence of one Treſpaſs. 


3. Although the Treſpaſs charged in an Action of Treſpaſs be laid with a 
Continuando for the whole Time, from the Day on which the firſt Treſpaſs is 
charged in the Declaration until a ſubſequent Day therein mentioned, it is 

, & not 
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— 


— 


not neceſſary for the Plaintiff to prove a Continuance of the Treſpaſs for 
the whole Time. | h | 

4. If the Declaration in an Action of Treſpaſs charge a Treſpaſs with a Str. 1095 
Continuando to a Time ſubſequent to the bringing of the Action, Evidence Webb v. 


may be given of a Continuance to the Time ot bringing the Action; becauſe TINT 223- 
the Plaintiff may recover for the Continuance to this Time. 


5. If the Plaintiff in an Action of Treſpaſs Quare Clauſum fregit have ſet 2 Bulſt. 288. 
out a Title, in a Caſe wherein it was not neceſſary ſo to do, it is not neceſſary Villmores. 
to prove the Title. _ | Bamford. 

6. Every Abuttal of the Cloſe in which the Treſpaſs is charged, which 2 Roll. Abr. 
is ſet out in the Declaration in an Action of Treſpaſs Quare Clauſum fregit, 577- 
muſt be proved with ſome Degree of Exactneſs. Dyer 161. 

7. If the Treſpaſs charged in this Action be alledged in a Cloſe abutting : Roll. Abr. 
towards the South upon a Windmill in the Occupation of J. S. it muſt 677. 
not only be proved, that the Cloſe did abut towards the South upon a Novell v. 
Windmill, but that the Windmill upon which it did abut was in the Oc- d. 
cupation of 7. S. OT. | 

8. But it is not neceſſary, that an Abbutal ſhould be proved preciſely 


as it is ſet out in the Declaration in an Action of Treſpals Quare Clauſum 
fregit. 


9. If the Treſpaſs charged in this Action be alledged in a Cloſe abut- 2 Roll. Abr. 
ting towards the South upon a Windmill, it is ſufficient to prove, that — 
there is a Windmill towards the South of the Cloſe, although it do like- „ Sands. 
wiſe come out in Evidence, that there is a Highway between the Cloſe and 
the Windmill. | | 
10. If the Treſpaſs charged in this Action be alledged in a Cloſe 2 Roll. Abr. 
abutting upon a Cloſe called: A. towards the Eaſt; and it be proved, that 678. 
the Situation of the Cloſe called A. is towards the North of the Cloſe in —_— 
which the Treſpaſs is charged ; yet if it be likewiſe proved, that it is a 
Point or two towards the Eaſt thereof, this is ſufficient Proof of the 
Abuttal. | 

11. It is ſaid by Holt Ch. J. That, if the Venue in an Action of Treſpaſs Salk. 452. 
Quare Clauſum fregit be laid in the Pariſh of Needbam, it is not ſufficient for 
the Plaintiff to prove a Treſpaſs in the Pariſh of Needbam Market. 

12. If the Declaration in an Action of Treſpaſs charge the Taking 2 Roll. Abr. 
of a Stack of Corn, and the Plaintiff only prove the Taking of eight Comb 684. Pl. 6. 
of Corn out of the Stack, he is intitled to recover for ſo much. 

13. But if an Action of Treſpaſs be, brought for cutting down Trees Dyer, 26, 27. 
and the Plaintiff only prove a Lopping of the Trees, he is not entitled 
to recover. 

14. And it is ſaid that the Plaintiff in this Action cannot recover, if it 2 Roll. Abr. 
appear in Evidence that the Trees were ſtubbed. * 

15. If an Action of Treſpaſs be brought for the Meſne Profits of Pre- 1 Sid. 239. 
miſſes, which have been recovered in an Action of Ejectment, it is ſufficient, 2 Barn. 367. 
whether the Action be brought in the Name of the nominal Plaintiff, 
or of the Leſſor of the Plaintiff, to prove the Value of the Premiſſes; 
— or Defendant cannot in either Caſe controvert the Title of the 

aintiff. | 

16. If after Judgment by Default fagainſt the caſual Ejector an Action 2 Barn. 367. 
of Treſpaſs for the Meſne Profits be brought by the Leſſor of the Plaintiff, 8 
in the Name of the nominal Plaintiff in the Action of Ejectment, he ; 
cannot recover, unleſs he prove an actual Poſſeſſion of the Premiſſes in 
himſelf. 3 

17. An Action of Treſpaſs for the Meſne Profits was brought by the MS. Rep. 
Leſſor of the Plaintiff, in the Name of the nominal Plaintiff in the Action Aſlin v. Par- 
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of Ejectment, after Judgment by Default againſt the caſual Ejector. Ar 
the Trial of the Cauſe the Plaintiff proved the Judgment, the Writ of 
Poſſeſſion and the Return of Poſſeſſion delivered.thereupon, the Occupation 
of the Premiſſes by the Defendant and the Value thereof. It was inſiſted, 
that, az the Judgment was againſt the caſual Ejector and not againſt 
the Tenant in Poſſeſſion, all this did not ſufficiently prove an actual Poſ- 
ſeſſion in the Leſſor of the Plaintiff: But Lord Mansfield Ch. J. before 
whom the Cauſe was tried, was of Opinion that it did; and all the Judges 
upon the Caſe being referred to them concurred with him in Opinion. 
The Opinion of the Judges, which was delivered by Lord Mansfield, 
was to this Effect. Although the Names of fictitious Parties are made uſe 
of in an Action of Ejectment, the Leſſor of the Plaintiff and the Tenant 
in Poſſeſſion are to be conſidered as the real Parties; and if ſo, the Leffor 
of the Plaintiff does as well obtain an actual Poſſeſſion, by the Delivery of 
Poſſeſſion under a Writ of Pofſeſſion, when the Judgment is by Default 
againft the caſual Ejector, as when it is upon a Verdict againſt the Tenant 
in Poſſeſſion, 
MS. Rep. 18. Ina Caſe reſerved in an Action of Treſpaſs it was ſtated, that the 
Hawkins v. Property in a certain Wall was in the Plaintiff, and that he had not many 
Tris, 3 G. 3 Years ago built a Summer Houſe thereupon : But that the Occupiers of 
in C. 3. 2 Houſe in which the Defendant dwelt had from Time to Time, for 
fifty Years paſt, nailed Fruit Trees to the Wall ; and the Queſtion was, 
if this was Evidence of ſuch a Poſſeſſion of the Wall in the Defendant 
as did ouſt the Plaintiff of his Poſſeſſion, and conſequently take away 
his Right of Action againſt the Defendant for having nailed Fruit Trees 
thereto. It was holden not to be ſo. And by Pratt Ch. J.—The long 
Enjoyment would perhaps have been Evidence of a Licence- to nail 
Fruit Trees to the Wall, in Caſe a Licence had been pleaded : But if this 
ſhould be allowed, to be Evidence of Poſſeſſion of the Wall in the Defen- 
dant ſufficient to ouſt the Plaintiff of his Poſſeſſion, it would tend to intro- 
duce Confuſion of Property; it being the Practice in all Places, for 
Perſons to nail Fruit Trees to the Walls of their Neighbours. Fhe Cafe 
which has been cited, wherein it was holden that J. S. bad the Poſſeſſion 
of a Mine, although it was under Ground in the Pofleflion of F. MN. 
is not like the preſent Caſe. ln that Caſe F. S. was in the actual Poſſeſſion 
of the Mine, ond the only Queſtion was, whether, as his Poſſeſſion 
had been obtained by beginning to dig in Ground in his own Poſſeſſion, 
and afterwards digging ſecretly under Ground in the Poſſeſſion of J. N. 
it were a rightful one: But in the preſent Caſe the Defendant never was 
in the Poſſeſſion of the Wall; for the Plaintiff has all. along been in the 
Poſſeſſion thereof, and did not many Years ago build a Summer-Honſe 
thereupon. 22 
Cro. Elia 493. 19. If the Defendant in an Action of Treſpaſs Quare Clauſum fregit juſtify 
Freeſton v. jn a Cloſe by Name, the Plaintiff, if he make a new Aſſigument, cannot 
3 — give Evidence of a Treſpaſs in the Cloſe juſtified in; for by making a new 
Aſſignment he has waved the Right of doing this. 
1 Sid. 225. 20. It is in the general true, that the Plaintiff in an Action of Treſpaſs 
Sippora v. Cannot give Evidence of any Injury, which is not expreſsly charged in the 


Baſſet. Declaration. 
Cro. Ja. 534 


i Sid 225. 21. But where an Injury ariſes ex turpi Cauſa, as from debauching a 
Sippora v. Daughter of the Plaintiff, the Law, for the Sake of preſerving the Chaſtity 
Baſſet, of the Record, does allow this to be given in Evidence in an Action of 
Cro. Ja. 534. Treſpaſs under the general Words and ether Hrongs. 


22, If 
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22. If an Injury for which an Action of Treſpaſs does lie be charged. in 
the Declaration, the Plaintiff may after proving this give. Evidence of any 
Circumftance charged in the Declaration, which attended the Injury, ia 
Aggravation of Damages; although an Action of Treſpaſs could nog be 

maintained on the Account of that Circumſtance alone. 1 1 

23. The Declaration in an Action of Treſpaſs charged the breaking andi Salk. 642, 
entering of the Plaintiff's Houſe, and the beating of his Children; and Neuman . 
there was a general Verdict for him with entire Damages. On @ Motion — 
in Arreſt of Judgment it was inſiſted, that the Plaintiff could not recover 
for the beating of his Children; becauſe it is not alledged, that he had re- 
ceived any ſpecial Damage from thence. It was holden that the Plaiatiff 
ought to have Judgment. And by the Court—This Action is brought 
for breaking and entering the Houſe, and what is further alledged is only 
to ſhew the Enormity of the Treſpaſs. The Plaintiff cannot recover 
any Damages in this Action for the Loſs of his Children's Service, nor 
could he give this in Evidence; becauſe he may bring. another Action for 
that Injury : But he had a Right to give the beating of the Children 
in Evidence in the preſent Action, it being a Circumſtance which at- 
tended the breaking and entering of his Houſe, in order to aggravate the 
Damages. ; 
24. The Plaintiff in an Action of Treſpaſs declared, that the Defendant Str. 61. 
broke and entered his Houſe, and made an Aſſault upon his Wife. A Dix v. 
general Verdict being found for the Plaintiff with entire Damages it was Brookes. 
inſiſted on a Motion in Arreſt of Judgment, that the Plaintiff, althou 
he has not entitled himſelf thereto by laying a per quod ſervitium ami/et, 
would by this Verdict recover a Satisfaction for the Aſſault upon his Wife, 
which he ought not to do : Becauſe, as the Wife has not joined in this 
Action, a Right of Action would ſurvive to her, and conſequently ſune 
might, notwithſtanding the Recovery of the Huſband in the preſent -- 
Action, hereafter bring another Action for the ſame Injury. Th Rule for 
arreſting the Judgment was diſcharged. And by the Court—The Plain- 
tiff in an Action of Treſpaſs may join that in his Declaration, in order to 
agoravate the Damages, for which he cannot recover fingly; and for 
which another Perſon may maintain an Action. | | _ 

25. In the latter Caſe the Authority of Newman v. Smith was expreſsly 

26. Every Thing, which amounts to a Denial of the 7 7 of Action, 
may be given in Evidence by the Defendant in an Action of Treſpaſs upon 

27. A Leaſe for Years may be given in Evidence in an Action of Treſ- Bro. Gen. If. 
pals Quare Clayſum fregit upon the General Iſſue: Becauſe this, which is a pl. 82. 
Denial of the Poſſeſſion of the Plaintiff, amounts to a Denial of the Right 
of Action. | 9888 

28. But a Leaſe at Will cannot in this Action be given in Evidence upon Ibid, 
the general Iſſue: Becauſe ſuch Leaſe, which amounts only to a Licence, 
ought to have been pleaded. on SON 

29. An Action of Treſpaſs Quare Clauſum fregit velng brought for break- 1 Jon 388. 
ing the Cloſe and eating the Germins of the Plaintiff there growing, it Clitherow v. 
appeared, that the Defendant claimed under a Leaſe for Years, in which Higgs- 
there was a Reſervation of the Trees; that ſome of the Trees had been 
cut down; and that the Germins, for the eating of which by the Defendant's 
Cattle the Action was brought, grew from the Roots thereof, It was 
hoiden, that as the Defendant, who had a Right of depaſturing his Cattle 
in the Cloſe, could not prevent their eating the Germins, the Right of 
eating them might be given in Evidence upon the General Iſſue; becauſe it 
amounted to a Denial of the Right of Action. on Bed Big ih 
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" Inft. :83- 30. If an Action of Treſpaſs be brought for taking a perſonal Chattel, 
Bro. Gen. E. the Defendant may upon the General Iſſue give in Evidence a Gift thereof 
Pl 45. by the Owner : Becauſe this, which amounts to a Denial of the Plaintiff's 
» is a Denial of the Right of Action. | 
this the. 31- Bur the taking of a Chattel as a Deodand cannot be given 
Dryer v. in Evidence by the Defendant in this Action upon the general Iſſue; becauſe, 
Milla. as this docs not amount to a Denial of the Plaintiff's Property, it ought to 
have been plcaded, and then the Plaintiff would have had an Opportunity 
of giving an Anſwer thereto. 
Salk. 4- 32. If one Tenant in common bring an Action of Treſpaſs Quare 
Haywood v. CJauſum fregit againſt another, the latter may upon the general Iſſue give 
Ibid. 


in Evidence that he is Tenant in common with the Plaintiff; for this 
amounts to a Denial of the Right of Action. 
33. But if one Tenant in Common bring this Action againſt a Stranger, 
the Stranger cannot give in Evidence upon the general Iſſue, that J. N. 
who is not named in the Writ, is Tenant in common with the Plaintiff: 
Becauſe this ought to have been pleaded in Abatement. 
1 Inf. 283, 34- It isin the general true, that the Defendant in an Action of Treſpaſs 
Salk. 287. cannot give any Matter in Evidence upon the General Iſſue, which amounts 
12 Mod. 412. to a Juſtification or Excuſe of the Act complained of, or to a Diſcharge of 
the Treſpaſs ; Becauſe every ſuch Matter, as it does not amount to a De- 
nial of the Right of Action, ought to have been pleaded. 
Cro. ER. 243. 35- A Licence cannot be given in Evidence in this Action upon the 
Taylor v. General Iflue; becauſe this ought to have been pleaded in Juſtification, 


1 Inft. 283. 36. The Defendant in this Action cannot give in Evidence upon the 

Keilw, 203. General Iſſue, that his Beaſt eſcaped into the Plaintiff's Cloſe through the 
Fence of the Plaintiff which was out of Repair : Becauſe this ought to have 
been pleaded in Excuſe. X 

37. But the Defendant in an Action of Treſpaſs is in divers Caſes enabled 
by Statutes to give the ſpecial Matter in Evidence upon the General Iſſue, 
notwithftanding it amounts to a Juſtification. 

38. By the 7 Ja. 1. c. 5. it is enacted, That if an Action of Treſpaſs 
* be brought againſt any Juſtice of the Peace, Mayor or Bailiff of any 
City or Town corporate, Headborough, Portreeve, Conſtable, Tithing- 
< Man or Collector of any Subſidy, for any Thing by him done by Virtue 
or Reaſon of his Office; or againſt any other Perſon, for any Thing 
< by him done in Aid or Aſſiſtance of or by the Command ment of either of 
<< theſe touching or concerning his Office, it ſhall be lawful for the De- 
< fendant to plead the General Iſſue, and to give any ſpecial Matter in 
Evidence, which had it been pleaded would have been ſufficient in Law 
to have diſcharg<d ſuch Defendant of the Treſpaſs.” 

39. By the 11 G. 2. c. 19. par. 2. it is enafted, ©* That if an Action of 
< Treſpaſs be brought againſt a Perſon intitled to Rents or Services of any 
Kind, or his or her Bailitt, Receiver or other Perſon, relating to any 
< Eatry by Virtue of this Act, or otherwiſe, upon any Premiſſes charge- 
<< able with ſuch Rents or Services, or to any Diſtreſs or Seiſure, Sale or 
< Diſpoſal of any Goods or Chattels thereupon ; it ſhall be lawful for the 
< Defendant in ſuch Action to plead the General Ifſue, and to give the 
« ſpecial Matter in Evidence, any Law or Uſage to the contrary notwith- 
<< ſtanding. gr | 

40. And without mentioning any other Statute in particular, it may in the 
general be obſerved, that in almoſt every Statute, which has of late 
Years been made for amerding a Highway, or for doing any Thing of 
publick Concern, there is a Clauſe to the ſame Effect. 

| 41. The 


—_—_— 4. 4. 4 ä 


Treſpaſs. (K) h 21 9 


41. It is in he annie true, that the Defendant in an Action of Treſpaſs 6 Mod. 135. 
cannot give a Matter in Evidence upon the General Ive, which might g. 1 
have been pleaded in Bar. 

42. But in ſome Caſes a Matter which cannot be in Bar of an 
Action of Treſpaſs, may 1124 in Evidence by the Defendant upon the 
General Iſſue in Mitigation 

43. It cannot be pleaded in Bar of an Afton of Treſpaſs, that the Goods Bro. Gen. II. 
for the Taking of which it is brought have been reſtored to the Plaintiff : N. 11. pl. 15. 
But this may be given in Evidence by the Defendant on the general Iflue 
in Mitigation of Damages ; for although the Plaintiff be intitled to re- 
cover, he ought only to recover Damages for taking the Goods, and de- 
raining them until they were reſtored. | 

44. If an Action of Treſpaſs be brought by a rightful Executor againſt 1 Mod. 441. 
an Executor de ſon tort, the latter cannot plead Payment of the Teſtator's 
Debts, to the Amount of the Aſſets which came to his Hands in Bar of 
the Action: But he may give this in Evidence upon the General Iflue in 
Mitigation of Damages. 

45. If an Action of Treſpaſs be brought by a Huſband for criminal 7* Mot. 232. 
Converſation with his Wife, the Defendant cannot plead a Licence from the — 
Huſband, becauſe a Huſband has not a Power to grant ſuch Licence in Bar 
of the Action; or that the Wife was a lewd Woman, becauſe it does by no 
Means follow, that he had a Right to do what he is charged with having 
done: But he may give either of theſe Matters in Evidence upon the 
General Iſſue in Mitigation of Damages. 
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Trial. 


HERE are — Methods of Trial which have for _ 
Years betn diſcontinued, of which it would not be 
the preſent Title ro give an Account: But as this has . 
donc by divers Authors, and nothing new can be thereto added, 
they are omirred. 

As divers Things, which might well have been treated of under 
this Title, have already been treated of under the Titles A#ions Local and 


Tranftory, © gate Evidence and Jurors, it is not neceſſary to 


repeat any of 
which might likewiſe very well have been treated of under 


Another 
this Title, Ay Verdis, ſhall be treated of under the Title Verdiã. 


+ The remaining Matter which appertains to this Title ſhall be ranged in 


the following Order. 


(A) Ok a Trial by the Court. 


1. In the General. 


2. Upon Inſpection. 
3. Upon the Examination of Witneſſes, 


(B) Of a Trial by a Record. 

(C) Df a Trial by a Certificate. 

(D) Of a Trial by a Jury. 

(E) Df a Trial at Bat. 

(F) Df a Trial at Niſ Prius. 

(G) Df Notice of Trial. 

) Ok putting off a Crial. 

(1) At what Time an Jnditment is the 4 tried befoze Juſtices 
of Oycr and Terminer. | 

(K) Df the Banner of trying, where more than one Jſſue 

is to be tried. 
(L) Ok granting a new Trial. 


I. In the General. 
2. After a Trial at Bar. 


4 | 3- On 
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3- On Account of 2 Deſect, or Miſtake of the Judge before 
whom the Cauſc was trĩed. 


4- On Account of a Defeft, Miſtake, or Fault of the Jury 
by whom the Cuſe was tried. 


5. On Account of a Neglect, or Miſtake, of a Counſellor 
or an Attorncy in the Cauſc. 


6. On Account of a Neglect, Miſtake, or Fault, of one of the 
Parties or one of his Witneſſes. 


7- In an Adi of Hectment. | 
8. In a Penal Aion. 
9. In an Indiftment or Information. 


(4) Of a Trial by che Court. 


1. In the General. 


VE 


I. 


Y Queftionof Law arifing in a Cauſe is to be tried by the 1 Inſt. 125. 
_ „ ee. that Cuilibet in arte ſua perito 
— bona = being Maxim of Law, that ad Qzeftionem Juris non 


2. If a ariſe, whether a certain Sentence be a Maxim of Law, Bro. Tris, 
1 — pl. 143. 


3. A the Practice of a Court is to be tried by the 9 Rep. 30. 
Comes for the Practice of every Court is the Law of that Court. ins — eg 
Caſe. 12 Mod, 

572, 573. 

It i the Province of the Juſtices to determine, what the Meaning of Bro. Trial, 

a Word or Sentence in an Act of Parliament is. 1 


5. Ha Man, who 2t the Time of his Death was ſeiſed of a Houſe, had 1 Ing. 56. 
any Goods cherean, bis Executors or Adminiſtrators ſhall have a reaſonable 
DME A CCI ¼ ]ʃ. CR 
ime. 
6. The Reafonablenels of 2 Fine, which has been aſſeſſed by the Lord of Ibid. 
a Manor on the Admiffion of a Tenenant to a Copybold Eſtate, ſhall be 
determined by the Juſticrs upon the Circumſtances of the Caſe. 
F. Ha Queſtion ariſe — . i 
to be tried by the Juſtices: Becauſe Cuſtom is a Part of the F. 143. 
., J every general 1 

8. k is in the general true, that a Queſtion concerning the Exiſtence Bro. Trial, 
of a Cuſtom of a panicular Place, is to be tried by a Jury. pl. 143. 

9. BA H ariſe concerning the Exiſtence of a Cuſtom of the, 1,4. 74. 
City of Londen, it is, unleſs the Corporation be intereſted in the Eftabliſh- 2 Roll. Abr. 
ment of che Cuſtum, rw be tried by the Certificate of the Mayor and 579. 580. 


10. A Qurſtion concerning the legal Effect of a Deed is to be tried 1 Inft. 225. 
the Court; becauſe this, which depends upon the Conſtruction of the Bt Condition 
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Trial. 


* 


— 


1 loft. 225. 


Ibid. 


Ibid. 


1 Inf. 380. 
I Sid. 322. 


1 Iaſt. 380. 


Ibid. 


1 Bular. 206. 


11. If a Queſtion ariſr, whether a Deed have been ſealed and delivered, 
this, it being a Queſtion of Fact, is to be tried by a Jury. 

12. ic io he Pogvheins of a Fare ant whether a Rafure or Interlineation 
in DS Ta PP this being a Queſtion 


2. Upon Inſpection. 


14. If a Perſon would avoid or reverſe an Act, becaoſc it was done 
during his Nonage, the F at the Time 
it was done, is ſometimes to be tried by a Jury, at other Times by the 
Court upon Inſpection of the Perſon. 

15. If the Act, which a Perſon would avoid, becauſe it was done during 
bis Nonage, were 21 AR in Pai, the Queſtion, whether he ere of full Age 
at the Time it was done, is to be tried by a Jury 

16. Bot if « Peda would avoid ur teverke © judicial AR ters ir s 
done during his Nonage, the ion, whether he were of full Age 
at the Time it was done, is to be tried by the Court upon Inſpection: 
For every judicial Act ſhall be intended to have been rightly done until 
the contrary appear; and ĩt ĩs more proper, that it ſhould be tried by the 
Court than by a Jury, whether the Act were rightly done. 

17. An AR in Pais, which is voicable becauſe it was done di 
Nonage, may be tried by the Court upon > us ps 
would avoid or reverſc it is of full * 1 

18. There is ſome Diſagreement in the Books 2s to the Point : But it 


1 Init. 380. ſeems to be the better Opinion, that a judicial Act cannot be tried by the 


1 Sid. 321, 


1 Iaſt. 330. 


Court upon Inſpection, after the Party who would avoid or reverſe it is of 


full Age. 
19. If there have been a Trial by the Court upon Inſpection during the 


Cro. Ja. 50. Nonage of a Perſon, e Judicial Act 


Meor. 18g. 


Cro. Ja. 230. is Conuſor, the Court will at the Prayer of the Infant try his 


Cro.Fliz. 616. 


1 Sid. 322. 


Raby v. 
Robꝛaſon. 


1 Lev. 142. 


may be avoided or reverſed by him, betauſe it was done —— 


age, after he is of full Age. | 
20. If the Conuſee delay the 1 of a Fine, of which an Infant 


Inſpection, in order to prevent his precluded from 
Writ of Error, in caſe he ſhould be of full Age before the 


21. If a Writ of Error be to reverſe a Fine, and the Error 
aſſigned be Nonage of the Plaintiff in Error at the Time of levying the 
Fine, the Queſtion, whether he be of full Age, is to be tried by the Court 


22, If a Writ of Error be brought 


at the Time of ſuffering the Recovery, the Queſtion, whether he be of full 
Age, is to be tried by the Court upon Infpection. 

2 But if a Recovery have been ſuffered againſt the Attorney of a Per- 

on, and, upon a Writ of Error brought to reverſe it, the Error aſſigned 

be ae Fe Print inline wie Tine af nding the Were i 

Attorney, the Queſtioo, whether he be of full Age is wes <7 

I | a Jury 3 


2 Jory 3 Becauſe, che making of the Letter of Attorney was an AR in 
Pais. 


24. fan Audita Querels be brought to avoid a Recognizance, becauſe it 10 Rep. 43. 
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- 
1 


was entered into during the Nonage of the Plaintiff, the Queſtion, whether Mary Por- 
he be of full Age, is to be tried by the Court upon Inſpection. * 
| ol e. __ 


25. It is laid down in one Book, that if in an Action of Account Iſſue 2 Roll. Abr. 
be joined upon the Plea of Infancy, the Queſtion, whether the Defendant 572. pl. 9. 
be of full Age, is to be tried by the Court upon Iaſpection. ' 

26. Bur ir is in another Book laid down, that the ion, whether a 1 1=& 380. 
Perſon be of full Age, is always to be tried by a Jury, unleſs the Validity 
of a judicial Act depend upon the Queſtion. 

27. In an Appeal of M 


of Maihem the Court may, at the Prayer of Bro. Appeal, 

the Defendant, try upon Inſpection of the Part, whether there be a fl., 8. 4 
Maibem. . 26 | e 
160. 


28. As the Court have a Powet, in Caſe the Defendant in an Appeal of Bro. Trial. 
Maibem pray it, to try upon Inſpection of the Part whether there be a Mai- fl. 57: 
bem, the Plaintiff in an Appeal muſt always appear in Perſoo, that the Court 7, 1 
may have an Opportunity, in caſe it ſhould be fo tried, of inſpecting the 


Parr. 
29. If where the Trial is by the Court upon Inſpection, there be a 2 Roll. Abr. 
Doube upon inſpecting, the Court has a Power of requiring or receiving 573+ Pl. 2- 
30. If the Queſtion whether J. &. be of full of Age is tried by the Court Ibid, 
upon Inſpection, J. S. may at the Time of Inſpection be examined by the 
Court a Veire dire concerning his Age. 1 C | 
31. An Audits Querela being brought to avoid an Execution upon a Carth. 278, 
Recognizance, and the Age of the Recognizor being tried by the 279- 
upon Inſpettion, the Court examined his Mother and another Witneſs Eg“ 
concerning the Age of the Party inſpected; who both ſwore that he was 2 Roll, Abr 
not of full The Court, being ſtill doubtful, ordered a Copy of the 573. pl. 4. 
Regiſter of the Pariſh where he was born to be produced. ; 
32. If the Court upon inſpecting the Part in an Appeal of Maihem be Bro. Appeal, 
doubtful whether there be a Maihem, a Writ may awarded to the EA ; 
pL 57. 


Sheriff, to return ſome able Phyſicians and Surgeons for the better In- 


formation of the Court. 13 


33. If the Court after having inſpected and receiving other Evidence be Bro. Tal. 


ftil} doubcful, it has a Power of refuſing to determine the Matter in Pl. 60. 
Queſtion, and may ſend it to be tried by a Jury. | 


3. Upon the Examination of Witneſſes. 


Every Queſtion, which ariſes upon a Challenge to the Array of the 9 Rep. 32. 
Jory, Day to wad ty the Court upon the Examination of Witneſſes ; for Abbot of Stra- 
unleſs every fuch Queſtion, although it depend upon a Matter of Fact, be C. l 
fo tried, there would be a Delay of Juſtice. 1 - 
35. If a Queſtion ariſe, whether a Piece of written Evidence were de- Cro. Elia. 616. 
Hvered by one of the Parties to the Jury after they went from the Bar, it > Gnres 4 
to be tried by the Court upon the Examination of Witneſſes, Short. 


36. The 


. 8 


—— 
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© Rep. 30. 36. The Defendant pleaded, that the Plaintiff who had appeared . by 
Abbo: of Stra- was dead. Hereupon a Perſon came into Court, and ' ſaid he 
9 was the Plaintiff. This being denied by the Defendant, it was holden to 
ma Ban. BEA jon for the Determination of the Coutt upon the Ex- 
pL 35- 2aminarion of rhe Attorney, whether this were the Perſon for whom he had 


de Tral, 37. If in « Writ of Dower the Iſſue be, whether the Huſband of the 


pl 36. Woman claiming Dower be living, the Iſſue is to be tried by the Court upon 
R.. the Examinarion of Witneſſes. 


Bro. Trial, 28. If aa Appeal be brought by a Woman of the Death of her Huſband, 


pl. go. and the D-fendant plead that the Huſband is living, and Iſſue be thereupon 
9 Rep 30. Joined, rhe Iſſue is to be tried by the Court upon the Examination of 
Wi 1 8 0 | | 


- Nen. Ab. 39. If a Queſtion ariſe concerning a Fact ſuggeſted to have been done 
558. pl. 23. beyond the Scas, it is to be tried by the Court upon the Examination of 
pl. 14- FL 153. Wuneſſes; for 2 Jory cannot be ſuppoſed ro have any Knowledge either of 
the Fact, or of the Witneſſes who may be adduced to prove it. : 
Bro. Trial, 40. If upon a Trial by the Court of a Queſtion of Fact upon the Ex- 
pl. 60. aminarion of Witneſſes the Court be doubtful, it has a Power, provided it 
be not ſuggeſted that the Fact was done beyond the Seas, of Ending the 
Qocſtion to be tried by a Jury. | ay 


7 


(B) Ok a Trial by a Record. 


„ Rep. 30. I. VERY Queſtion ariſing in a Cauſe concerning a Matter of Re- 
Abbot of Stra- cord, is to be tried by the Record; becauſe a Record does 
88 in itſelf i ſuch Verity, that an Averment contrary thereto is not to 
Ind. 117. be received. The receiving of ſuch Averment would moreover be at- 
lenk Cera 99. tended with great Inconvenience; for if one Averment could be received 
to contradift a Record, another might be received to contradi the ſecond 
: and fo it might go on ad Inſinitum. 
Bro. Tal, 2. If an Iſſue be joined upon the Plea of Nul tie] Record, it is to be tried 


57 


Trial per 3- I 2 Queſtion ariſe concerning a Privilege claimed by a City or 
Pais iz. Borough under a Charter, it is to be tried by the Record of the Charter. 
Str. 7b. 4- The 


Queſtion, whether a Man be an Attorney of a Court, is 


Ferkier = — 89 be tried by the Record in which the Attornies of the Court are 


ry 


Loid Rym. 1175- 


leb z. 3. The Queſtion, whether an Original Writ were ſued out, is to be tried 
peter v. by a Jury : Becauſe the Writ is not recorded, until a Return be made 
Stafford. thereto. 


Cro.Flz.13% 6. If the Queſtion be general, whether a Defendant did appear, it is to 
Hoe v. 


be tried by the Record : Becauſe the Appearance ought to be entered upon 

Ibid. 7. But if the Queſtion be, whether a Defendant did appear at a Day 
crrtain, it is to be tried by a Jury: For it is not neceſſary, that the, 
Day of Appearance ſhould be entered upon the Record. 


8. If 


Trial. 60 _ 


Ki 


a * 2 


8 


8. If the whether a Prrſon were rendered at a' Day certain Hob. 216. 
in Diſcharge of his Bail, ic is to be tried by the Record: Becauſe the Day of Welby . 
the Reader ought to be enttred upon the Record, en 
9. If the be, whether 2 Deed be inrolled, ix" h to be tried by 4 Rep: 71, 
the Record of Inrolment. Hyade's Caſe, 
10. But if the Queſtion be at what Time a Deed was inrolled, it is 4 Rep. 71. 
to be tried by a Jury z becauſe ir is not neceſſary, nor was it formerly the Hy" . aſe. 


Practice, to mention the Time of inrolling a Deed. - | 1 Rep. 

| xr. If the Queſtion be, whether J. J. were Sheriff of the County of A. it 9 Rep. 41, 
is to be tried by the Record: Becauſe every Sheriff is appointed by Letters Abbotof Sire- 
Parent, which are always recorded. | | 5 — 


12. Bot if the Queſtion be, whether 7. N. were Undet-Sheriff to J. S. Bro. Trial. 
it is to be tried by a Jury ; for the Appointment of an Under-Sheriff is pl. 113+ 
never recorded. XL 1 CP 

13. If a Sheriff, after having tetutned a er plead to an Action 2 Roll. Abr. 
of Eſcape, that the Party never was in his Cuſtody, the Queſtion, whether 374. Pl. 7+ 
the Party was ever in the Sheriff 's Cuſtody, is to be tried by the Record 
of the Return. | 7 671 

14. But if a Sheriff, who did arreſt J. S. return non eff invenius, the 2 Roll. Abt. 
Queſtion, whether J. S. were arreſted, is to be tried by a Jury + Becauſe 574. pl. 8. 
N upoa the Truth of the Returs, and not upon the Import 

recf. | 

15. If a Man juſtify the having done a Thing as a Juſfice of the Peace, 2 Rall. Abr. 
the Queſtion, whether he were a Juſtice of the Peace, is to be tried by 371 fl. . 
44 7 e E e a eite ha bit to a P 

16. If the Que „ a ve a Right to a Peer ava. 
rag: ; 2 dns Lier, the ye By Writ ; Bur if 4 — 

eſtion he. a Perſon have a Right to a Peerage by Deſcent, uo 5 
it is to be tried by a Jury: For it can never appear from the Record, tha 12 Mod. 5%. 
the Perſon claiming the Peerage is deſcended from the Perſon who was fir 
created 4 Peer. '4 | ; . ba 

17. If a Matter of Record be meerly by Way of Iaducement palm. 524. 
to a Matter of Fact, the Trial is to be by a Jury; for the Queſtion in ſuch Bigg v. 
Caſe is not cotiterning a Matter of Record. | Wbaron- 

18. If a Queſtion ariſe concerning a Decree of the Court of Chancery, it Trial per 
is to be tried by a Jury ; the Court of Chancery, guatenus a Court of Equity Pais 156. 
not being a Court of Record. 

19. If a Record be pleaded, and an Iſſue be joined upon the Plea of Bro. Fail. of 
Nal tie! Record, > this ian bs Bn ie os a, | Record, pl. 2. 

20. If the Record be a Record of the Court in which it is pleaded, Ia. 
and it be not brought in at the Day, this is a Failer of Record: Becauſe it 
was in the Power of the Party to bring it in. | | 

21. If the Record pleaded be a Record of a ſuperior Court, and it be Bro. Fail. of 
not brought in at the Day, this is a Failer of Record: Becauſe, as a Certiorari Record, pl. 3. 
could not be ſent from the Court in which it is pleaded for removing the 
Record of a ſuperior Court, it was incumbent upon the Party who pleaded. 
the Record to bring itin. It was moreover in his Power, to remove the 
Record by a Certiorari into the Court of Chancery, and afterwards to bring 
it by a Mſittimus from the Court of Chancery into the Court in which it is 

leaded. 
E 22. But if the Record of an inferiour Court be pleaded, and a Certiorari Ibid. 
have been ſued out from the Court in which it is pleaded to the inferiour 
Court, and the Record be not returned at the Day, this is not a Failer of 
Record; becauſe the Party who pleaded the Record has not been guilty 
Vol. V. 3 M of 


I 
. 
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of Neglect: But it is bis Duty to ſue out an alias Certiarari, and afterwards 
a Pluries, and ſo to continue the Proceſs, until the Record is returned. 
go Fail. of 23. Although ſome Part of the Record pleaded be not ſet our, this is 
cord, pl. 4 not a Failer of Record; for it is not neceſſary, that any more ſhould be 
ſet out by the Party who has pleaded a Record than is material for him. 
Tdid. 24. If a Man plead a Record of a Recovery of one Acre, and the Re- 
cord brought in is of a Recovery of two Acres, this is not a Failer of Re- 
cord; for if two Acres were recovered one certainly was. | 
Ibid. 25. If a Man declare upon a Recognizance of J. S. and it appear from 
the Record brought in, that J. S. and J. N. were jointly and ſeyerally 
liable for the whole Sum mentioned in the Recognizance, this is not a 
Failer of Record: It being ſufficient to ſhew, that J. S. was liable for the 
whole Sum mentioned in the Recognizance. 
26. A Variance in the Record brought i in from the Record pleaded, 
in an immaterial Part, is not a Failer of Record. 
Bro. m=_ of 27. If a Record of Outlawry of the Plaintiff at the Suit of J. S. be 
Record, Pl. 1. pleaded, and the Record brought in be of Outlawry of the Plaintiff at the 
doit of 7. N. this is not a Failer of Record; for the material W 
whether there be a Judgment of Outlawry of the Plaintiff, and not at 
whoſe Suit the Judgment was. 
* 79. 28. If the Record brought in vary from the Record pleaded as to a 
8 Continuance, this is not a Failer of Record; the Continuance not being a 
material Part of the Record. 
29. But a Variance in the Record brought in from the Record pleaded, 
in a material Part, is a Failer of Record. 
1 Barn. 333- 30. If a Man plead a Record of a Recovery againſt him by the Name of 
Eggleton v. Curphey, and the Record brought in be of a Recovery againſt a Perſon of 
Seneff. the Name of Scurffee, this is a Failer of Record: Becauſe it does not appear 
to be a Recovery againſt the ſame Perſon. 
Bro. Fail, of 31. And for the ſame Reaſon, if a Record of Outlawry of the Plaintiff. 
Record, by the Name of J. S. Knight be pleaded, and the Record brought in be of 
pl. 11. Outlawry of the Plaintiff by the Name of FJ. S. Eſq; this is a Failer of 
Record. 
Dyer 187. 32. If the Record of Outlawry brought in vary from the Record * 
Outlawry pleaded, as to the Day of the Return of the Exigent, this is 
Failer of Record, the Day of the Return of the Exigent being Boar? y 
Hob. 209. 33. Butifa Record of one Day of a Term be pleaded, and a Record of 
_ another Day of the ſame Term be brought in, this is not a Failer of 
Hardr. 200. Record: Becauſe, as a whole Term is but one Day in the Eye of the Law, 
| the Variance is not material. 
Bro. Fail. of 24. If however the State of the Pleadings be ſuch, that the Party, who 
e. has pleaded a Record, ought to ſhew the preciſe Day of the Term of which 
* is, and the Record brought in be of a different Day, this is a Failer of 
Record; notwithſtanding it be a Record of the ſame Term. 
Bro. Fail. of 35. The Conſequence of a Failer of Record is, that og is given 
Record, pl. 2. againſt the Party who pleaded the Record. 


(C) Ok a Trial by a Certificate. 


T is in the 3 true, that if a Queſtion ariſe in a temporal Court, 

concerning a Matter which is only triable in a ſpiritual Court, it 

muſt be tried by the Certificate of the Ordinary. Ip 
2. A 


2. And ſuch 


RN => 


ion cannot be tried by the Certificate of a Deputy 8 Rep. 68, 69. 

to the Ordinary, — Ordinary be out of the Realm in che King's Trollop's | 
pe | 1 Inft. 134. 

Bro. Certif. de 

Eveſque, pl. 30 


3. But if a Biſhoprick be vacant, a 
— 63 roy may be tried by the 


ion which is trjable only in the 2 Roll. Abr. 

SK the Guardian of the 1 pl. 2. 
4- If a Matter which is only triable in a Spiritual Court be pleaded in Bro. Cert. 
Abatement of an Action in a temporal Court, it is not to be tried by de Eveſque, 


2 75 — of = Ordinary: Becauſe ſuch Trial would not in this 18 Abr. 


588. pl. 3. 


5. The Queſtion, at what Time an Act, which is only triable in a ſpiritual 2 Show. 5 3. 
Court, was done, is not in the general to be tried by the Certificate of the Hill v. 
Ordinary. | | Boomer. 

6. But if the Time of doing an Act, which is only triable in a ſpiritual 2 Show, 53. 
Court, be material, ſuch Queſtion is to be tried by the Certificate of the Hill -. 
Ordinary. , . 2 Boomer.) 

Noy 111. 

7. If a Queſtion ariſe in a temporal Court concerning Special Baſtardy ; Bro. Baſt. 
namely whether J. S. was born before his Father and Mother were married, pl. 17. pl. 29+ 
it ĩs not to be tried by the Certificate of the Ordinary: Becauſe the Marriage 
being admitted, the Queſtion concerning the Time of Birth of J. S. may 
be properly tried in the temporal Court. 

8. It was formerly holden, that if a Queſtion aroſe in a temporal Court Bro. Baſt, | 
concerning General Baſtardy ; namely whether the Father and Mother of Pl. 9. Pl. 17+ 
J. S. were married, it was in the general to be tried by the Certificate of * 
the Ordinary: Becauſe a Queſtion concerning the Validity of a Marriage 
can be only tried in a Spiritual Court. | 
But it was at the ſame Tim- holden, that if the Queſtion did not Bro. Baft. 
ariſe before the Death of the Perſon whoſe Legitimacy was in Queſtion, pl. 3. pl. 9. 
it might be tried io a temporal Court. 

10. And it has been for many Years holden, that the Queſtion, whether 1 Show. 50. 
there has been a Marriage in Fact, is in all Caſes triable in a temporal Court; Allen v. 
for that the Certificate of the Ordinary is never neceſſary, unleſs the Srey- 


Queſtion be whether the Father and Mother were lawfully married. _ 


Bro. Baſt. 
11. It follows, that as the Plea of Ne unques accouple in Loyal Matrimonie, - wk 


which is the only Plea whereby the Lawfulneſs of a Marriage can be put in Salk 437- 
Iflne, is only to be pleaded ina real Action; the Certificate of the Ordinary * Lev. 41. 
is not at this Day neceſſary in a perſonal or mixed Action. 

12. In Action of Debt upon a Bond, conditioned for the Payment of a 1 Lev. 41. 
Sum of Money to the Plaintiff upon the Day of his Marriage, the Defen- Baſſet v. 
dant pleaded Ne angues Loyalement marrie. Iſſue being joined upon this — 
Plea, there was a Verdict for the Plaintiff. In arreſt of Judgment it was "A . 
inſiſted, that the Lawfulneſs of the Marriage ought not to have been tried $alk. 437. 
by a Jury. But by the Court—The material Part of this Iſſue is married 
or not. The Plaintiff might have demurred to the Defendant's Plea, on 
Account of the Word Layalement being therein contained. As he did not 
demur but pleaded to liſue, and as this is a perſonal Action, wherein the 
Lawfulneſs of a Marriage cannot properly come in Queſtion, the Trial was 
well enough. 1 

13. If a Queſtion ariſe in a temporal Court, whether J. S. be under a , laſt. 133. 


Sentence of Excommunication, it is to be tried by the Certificate of the 
Ordinary. ; 


4 14. If 
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Trial, (C) 


8 


Ric. Trisl. 


pl. 31. Pl. 53- from his Wi 
Co. Nix. 289. 


Baker v. 


Rage. 
2 Noll. 


591. 

1 . 
— Sig 
Eafterly. 


Abr. 


KN 
2 Roll. Abr. 


579 JOE 
1 kalt. 74- 
Bro. Trial, 
pl. 96. 


A 


4 fa — ry iy be doe 
is 4 de tried by ue ones of che Ord- 1 277 0) 
15. Wherever the Certificate of the Ordinary is neceſſary to the TM t 
in a tem Court, it is alſo neceſſury, that the Certificate be 
poſitive as to the Fact cerrified : Becauſe the temporal Court cannot de- 
r Is a0 bates e ri ll t4” 

| EI 7+ iu6 4 2q« M10 


upon the Plea of Ne. 


— Bur — 


a” 


SL 1s 


| be pot upon which he 5 | 
ks Orton | be therein 22. * is to be rejected 


"5 gon ) 3 * 


to 


COW: 
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19. If a Ea: ifs of the cl 
of Londen, it ho the and tried by the Certificate of the Maya 


and 

20. But Party, who deſires to have a Queſtion concerhing thb 
Exiſtence den of the Ci bs agar London tried by Certificate, 
that when have been the Exiſtence of ſuch 4 
Cuſtom, it has been uſual to try the Iſſue by Fo by the Cie of the Mayo 
and Aldetmen, rhe Queſtion is not to be fo tried. 

21. The Cen of the Mayor and Aldermen of the City of 

ing the Exi Fr 

8 bats wb ned th f. & Cry he Mou &« 

22. If a Queſtion ariſe, whether there be a Cuſtom of the City of 
that every Man may deviſe Land lying therein, it may be tried by 
Certificate of the Mayor and Aldermen. | 

— 3 If in an AQtion of upon Bond the Defendant plead a e 
hment in Landes by Virtue of a Cuſtom of this City, and Iſſue 
the Exiſtence of the Cuſtom, it may be cried by the Certificate 
ns ol 
24- An Action of Debt was upon a By-Law, which ordained, 
that every Perſon elected to the Livery of a certain Company ſhould pay, 
Tetesp. I. Pounds for the Uſe of the Cam Tecke capable The Dent pleaded 
a Cuſtom of the City of Londen, that * of being elected 
to the Livery of any Comply, kh he is a 8 wes this City, and 
that be is not a Freeman thereof. The Plaintiff in his Replication denied 
the Exiſtence of the Cuſtom, and onde with ap, An, The 
Defcodant demurred, becauſe the Plaintiff had not concluded to the Coun- 
try. e was right; for that the Exiles 


1 


3718s Ct ny wid by the Cntr of the Myer aA 2 
dermen. n nl e en * 03 en 

43. Borf the Myor and Aldermat ae i inthe Egge Hi. 5. 
1. 88 1 I r 
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Joy. In an AAo e ſor 
ſendant 1 a Cuſtom of the City of 


having in this 2 carry Goods» 
forfeir 2 — 


Trial was 2 A r Tl oye afterwards tried by a 
Jury. And by the” Coortr—The" Reiftence of '« "pO in. which the 
Mayor ox y#— — of Lands are intereſted, is not fir to be tried by their 
— For no Man ought to be a Judge in A 
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1 
Mohey for Whar 
bitbe. The Plaintiff Fer that every 
City 2 ted from: 2 1 
che Cuſtom. t e after Argument 


Hundred of | 
Chewton. 


of 


A 
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* 
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76 0 Of « Trial 1 3 
1 1 1 . en true, that every Queſtion of Fa ci in « 


TH is to, be tried by a Jury. 
2. To. 16 divers + rho a Queſtion of Fat may . 


tried, it is, as under the foregoing Heads has been ſhown, the Dif- 
i 85 1 


cretion, of the Court to ſend it to be tried by a Jury. 


3. If.a new Offence be created by a Statute, and the Statute be filent as Mod. gg. 
to the Manner of its being tried, the Trial thereof is to be by a Jury ; this eg +. 
Manner of Trial bei *. a9 Mlapus Charts. Safex. 
„4. As the Geda. whether there-ought to be a Common Council in a Seyer 35. 
N conſiſting of a certain Number of Perſons, muſt alwa 2 | 

4 Queſtion of Fact, namely whether there have been an —4 
Ade /we rpotarian co have ſuc Commun Council, it 12 — — 
for the —— of z Jury. 

5. If a ae an At 2s H. H. 7. c. 
being coupled with a certain Intent, dhe lntear as well — — be 229. 
tried by a Jury : Beravſe rhe Intent is in ſuch Caſe the material Thing, and 
the Joty, moſt judge thereof in the 83 are. able fem the 
Circumſtances which attended the AR. 3 | 

Vou. V. 3 N 6. If 


\\ 


| | 3 ä 

bro. Ie, 6. If che Tifec be, whether = Tenant chase hin Mens from 2 

Pl. 45. after the Lord who came to diftrain had een d wpon the Manes, 1 
Nh. u ent to-prevece d U Gillacincd, whe — excl — by a 


Juty. 
Bee. Five, 2. IF the IGue in an Leformation be, ehecher che Lunar of che Dili 
= was to carry Wool, <bich hell bend by fie pen en Brmta Big, Es 
eee 


229. 
1 en. WIS be, \chat-s de Had di be * 


Agreement 
r This bring che legal — - - 
Hob gz. 


5 Rep. 108. 8 51 nk. * wt 


- 


Hob. 219. 9. Bor if a be 


—— upoa, . m SI pen, 


5 Rep. 108. Gd. 313. Hob. 93- 


21 . . 
* m mn Winneſſes to be examined by J. X 4 


Cro. Ja. 38 11. And alchough an ECT. — Terms, thar 2 certam 
1 Fact ſhall be proved ; yet a OY from G . 


tending the Agreement, 1222 a inncad 2 Proof wo x Jury, 

I „ 
Cro: Ja. 361. 12. If an — . proved in two 
Dad”. Das, it is. not neceſſary that it ſhould be wa Jay; for, xa 
* . Trial by a Jury can never be had within fo a Space of Tame as row 


Days, ſuch Trial could not have been mntended. 
Lutw. 665, 13. The Condition of a Bond dated the 23d Day of A&paf was, that the 
Ladd v. Obligor ſhould pay to the Obligee Ten for cvery rwcaty Shillags 
Garrod. which the Obligee ſhould by ſufficica make appear thar F. &. was 
indebted to him z and that one half of che fame ſhould be pard os & 


faid DT ele KEY. $. ſettled an Accoum, by whack FS. 
acknowledged himſelf to be indebted to che Pl in the S of 0 
Upon a Demurrer to the Replication it was inſiſted, chat the Proof of 
the Debt ought to have been made to a Jury: But x was holden, thac fock 
Proof could not have been intended : Becaulc a Tal by a Jury 


14. If it be neceſſary, chat a fes ould be proved a6 3 Jury, 2 
neceſſary, that it ſhould be proved in a previous Aftion. 
Moor B45, 15. A Promiſe was made by F.S. mo pay F- R 
Dan proving that a certain Cock won his Rane. An Aftion being brought 
Caſe. 
> loc. nee; for the Money, J. S. pleaded that this had not been proved The Pla 
4 was holden to be bad. And by the Court —Ic was nor neceffary uo 


this before the bringing of the preſent Aci: for x may be proved 
Trial thereof. | 


Cro. $8. 16. A Penalty | 
88 Witneſſes, that a certain Thing 
r. a5 tad | | 


a Trial at Bar. 

3 63D, © org A Wis tre th fe” «3 22 3 

. ID Y the Statute of Second Nana c. 30. Triak at Bar, which were 

Rceafonof the Greatneſs and Variety of the Matters in Queſtion require a 
＋ | E ” ation l * 8 2 LL 

2. A Trial at Bar cannet be had without the Leave of the Court, al- IA Ab. 


Queſtion is of conſiderable Value, and that fome diftcul Queſtion will 14+ Good- 
rial of the Cauſe, the Court ought nor 10. gram atgh 
- 4. The Eftate in Queſtion was of the Valve ef 3000 E = Year; yet the zu. 6 


Court refuſed to let an Action of EjeRtmentbe tried at Bar: Becauſe, as the Lord Sand- 
Lefior of the Plaintiff claimed under the Deſendant, it did not  wick's Caſe. 


? 


5 Bat ic-is in ocher Books laid down; that the granting of a Trial at = LA. Ate. 
& Trials modern Caſes, it did not 
ppear, ariſe ar the Trial of eicher of the * 


: 


were of 


9. I has been holden, that, in order to induce the Court to gran 6 Trial , 
at Bar, the particular Valuc or Difficulty of the Cauſe muſt be ſhewn ; for 141. 
that it is not enough to ſwear generally ro Value or Difficulry. 


- 10. k was ſworn in order co obtain = Trial at Bar, that 
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FE as 
; OY AY 2 OOO OT $0" I $4 


the Borough 


of Chriſt 

Church. 

12 Mod. 331. | 0.06 wh. 
Barn. 365. a ie nr 
= —— 


ar 2 Trial & N 


ed for « Trial e Bar, before Ahe was joined in 


0 e Cauſe: = 


ö is," 14 
2 the Action, the Court refuled 10 make a Role, 


thar-if the Yenne in a» Afton be laid i „Nhe, the 
—— ———— — | 7 
2 Roll. Abr. 17, If a Civil Cauſe be carried on in the Name of the King it 
609. ways be tried at Bar, unleſs chere be 4 ſpecial Warrant for granting a Writ 


- 4+ © = - — does nat 
2. extend to him, King han a' Right to e 


; pray a Trial ar Bar, it does X 
follow, that he ſhould have a Power to deprive a Subjeft of the Right 
trying a Cauſe at Bar, which is praper to be tried there. | 
4s The Court will not in the Caſe of an Indiftment or Information 


Str. $16. 22. The Attorney prayed, that an Information for Perjury filed 
Rex v. Hales. by him ex Offics might be tried at Bar: But the Court refuſed to grant foch 
Trial ; becauſe he did not that the Profſccution was carried on at 
the Expence of the Crown. And by the Court—As this docs not appear 
to be the Caſe, the uſual Requiſizes for 2 "Trial at Bar muſt be laid before 
the Court by Aﬀdavic. The Amnirocy General, having afterwards re- 
K Go INES 
Trial at Bar; which was gramed. 


I | 23. The 


"2-6 


233 


— 


5 Rex wo. Toley. 
by 2 Hundred 12 Mod. 331. 
the Profccunon N= v. 


b made before a N 
ment was found: Bur it was faid by Halt Ch. L that * had been el 
grant a Trial at Bar in an Iadictment at the Prayer of the Dead. | 

25. The Court of King's Beach may a Ha ia bing - Lal. Abr. 
a Felon to be tried at Bar, although che nu Commutted an the 74% 
County of Middleſex ; if it appear, that there will not be a Gaol Delivery 
at the uſual Time, in the County in which the Fdooy a 

26. It is faid, that an Action of Debt for nor ferting out Tikes being $54. 407. 
brought by Sir Wilkem Morton, one of the Juſtices of the Court of Com Morten ©. 
mon Pleas, à Trial at Bar was moved for, which was gramed withour any Soph. 
Affidavit. And by the Court —If one of the Judges or 2 Maſter mn Chan- 
cery be a Party, the Cauſe, however ſmall che Valoc of the Murr in 
Queſtion is, may at the Prayer of ſuch Party be tried at Bar. 

27. In another Caſe it is ſaid, that a Trial at Bar is neuer nefialed, if it be Salk. 651. 
ayed by an Officer of the Court, or a Gentleman at the Bar, who is 2 
arty to the Suit, | : 223 

28. But it is doubtful, whether either of theſe Caſes be at this Day Law ; . Rep. 
for in a very late Caſc, in which a Trial at Bar was moved for by the De- Fiimker o. 
fendant a Serjeant at Law, his Pretenſion to a Trial as Bar an Account of Toni. 
being a Serjeant at Law was not much rclicd upon, and a Trial t Bar wg Gn © 
granted upon another Ground. : | 

29. The Court may grant a Trial at Bar at the Inftance of 2 Perſon who r= Med. 3:8. 
ſues in forma pauperis. | — 

30. A Trial at Bar being moved for by the Defendant, it was refaſed, Salk. 648. 
becauſe the Plaintiff was poor; unleſs tac Defendant would cunſemt to rake Ann 
Niſi prius Coſts, in caſe he ſhould obtain a Verdict. 2 


31. The Court will not grant a Trial at Bar in an Action of Ezcfiment 3 r= Mod. 318, 
unleſs a Plaintiff ſufficient to anſwer for Coſts be named. ＋ 


32. A Trial at Bar was refuſed ; becauſe the Party moving for it had not 1 Ve. 64. 
paid the Cofts of a former Trial, at which chere was a Verdift agaiait 7.257 e 
. N * 

33. A Motion being made, that a Cauſe might be tried at Bar an che fame Rep. of Pr. 
Term it was moved for, upon a Suggeſtion that the Defendant would the nexx ke 55. 
Term be entitled to Privilege, it was objected, chat it had not bern uſual 4 Parl. t 
to grant a Trial at Bar in the Term it was moved for. The Comtdoubied, Warwick 
and ordered Precedeats to be looked into: But the Deſendant 5 


A 
afterwards to wave his Privilege, a Rule was made for a Trial at Bar in the 


next Term, 

34. It is a Rule not to grant a Trial at Bar in an iffeable Term, 2 Lal. Abe: 
leſt the ether ] of the Court ſhould on Account of ſach Trial be 74*- 
poſtponed. 


Lil. Abr. 


35. But, upon the particular Circumſtances of a Cale, the Court il. 
grant a Trial at Bar in an iſſuable Term. | | any 

36. By an antient Rule of all the Courts, every Cauſe to be tried at Bar is = Ll. Ate. 
to be tried at leaſt fourteen Days before the End of a Term, that che * 
Courts may be at Liberty towards the End of the Term to proceed upon 
Matters of Law, which are the more proper Buſineſs of the Counts. 

Vor. V. N 30 F Of 


„ nn 


. K 0. 


* 
rr 


F) Df a Trial at Niſi prius. 
ry HE Writ of Ni, Prius is fo called from the Words, Ni Prizs 
Talis et talis venerint, which are therein contained. 1 
2. This Writ is given by the Statute of Second Weftminfer, c. 30. for 
the Sake of delivering Parties from the great Trouble and Expence of 
| trying their Cauſes at Bar. | FE; * 
Bro. Nun 3. The Writ of N/ Prius ought not to be iſſued before the Yenire Faci 
Fras, pl. 1. is returned; for until this is returned the Name of the Jurors are not 
pl. 9 Record. N 8 | | 
Bro. Nifi pri- 4. But a Writ of Ni Prius iſſued upon the Day of the Return of the 
us, pl. 9. Venire Facias was holden to be well enough; although it did not appear, 
that the Venire Facias was in fact returned before the Writ of Ni Prius was 
iſſued. 
5. It is in the general true, that the Defendant in an Action is not iotitled 
to a Writ of Mi Prius, unleſs the Plaintiff have made Default in proceed- 
ing to Trial, 
Bro. Nin Pri- 6. But in av Action of Replevin or Quare impedit, in both which Adios 
us, pl. 40. the Defendant is an Actor, he may ſut out a Writ of Mi prius, although 
2 Hawk. Pl. * , . 
C. 408. the Plaintiff have not made Default in proceeding to Trial. 
2 Lev. g. 7. It has been holden, that the Defendant in a Writ of Error may ſue 
Dennis, v. out a Writ of Ni Prius, in caſe Iſſue be joined upon an Error in Fact, al- 
Dennis. though the Plaintiff have not made Default in proceeding to Trial: For 
that, if this could not be done, the Effect of the Judgment in the original 
Action might be delayed by the Plaintiff in Error. 

8. If both Parties deſire it, a Cauſe which is proper to be tried at Bar may 
be tried at Ni Prius; for in that Part of the Statute, deſcribing Cauſes 
which may be tried at Bar, it is declared, that if both Parties deſire it any 
any one of theſe may be tried at Ni Prius. 

Bro. Nifi Pri- g. An Action of Appeal may be tried at N. Prius. 


us, pl. 19- 
2 Hawk. Pl. — 4 411. 


Gib. Hiſt. C. 10. If the Plaintiff in a Country Cauſe have neglected to try it at the 

P. 91. next Aſſizes after Iſſue was joined, the Defendant may ſue out a Writ of 
Ni Prius with Proviſo. 

Ibid. 1. Ir is faid, that the Defendant in a Town Cauſe cannot ſue out 2 
Writ of Nif Prius with Proviſo; unleſs the Plaintiff have neglected 
to 2 to Trial for the Space of one whole Term after Iſſue was 

| joined. 

Rep of Pr. 12. But it has been holden, that the Defendant in a Town Cauſe may 

in C. B. 101. ſue out a Writ of Nif Prius with Proviſo, as ſoon as the. Plaintiff 

bag has been guilty of one Default in proceeding to Trial after Iſſue was 
: Joined, 5 

2 Hawk. Pl 13. The Defendant may ſue out a Writ of of Ni Prius with Proviſo in 

C. 408. in an Action of Appeal; whether it be brought for a capital Offence or 
for one that is not ſo. | "te 

1 Sid. 316. 14. And ic is ſaid in one Caſe, that the Defendant in an Indictment may 

Anon. ſuc out a Writ of Nã Prius with Proviſo. 

1 Ventr. 315. 15. But it ſeems to be the better Opinion, that the Defendant cannot, in 

Anon. any Cauſe either civil or criminal in which the King is a Party, ſue out a 

2 Hawk, Pl. Writ of Niſi Prius with Proviſo : Becauſe a Default cannot be imputed to 

c. 4. the King, | . = 

16. An 
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16. And it has been doubred, whether the Defendant in an Information 2 Leon. 110. 
qui tam can ſuc out a Writ of NIA Prius wich Proviſo: Becauſe the King is Taerit v. 
quaſi a Party. . | Taylor. 
17. If two Writs of Nif Prius, with Proviſo, one of which was ſued out Bro. Proces 
by the Plaintiff, the other by the Defendant, come to the Hands of the b. 80 —— 
Sheriff, it is in his Option to return which he pleaſes, 1 . 
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(G) Df Notice of Trial. 


1. 1222101 that Notice of Trial, which muſt be in writing, 1 Barn. 216. 
cannot be given in the Country. Hankey v. 
| | | Hoblin, 
Trin. 8 G. 2. 
2. But in a ſubſequent Caſe the following Diſtinction is taken, that if 2 Barn. 239. 
Notice of Trial be given with the Iſſue, it muſt be given in Town, becauſe Taſhburn v. 
the Iſſue can only be delivered in Town : But that it Notice of Trial be not Havelock, 
given with the Iffue, it may be given in the Country. — 
3. Eight Days Notice of Trial are ſufficient, if the Cauſe is to be tried in 
Londow or Weſtminſter, and the Defendant do not refide above forty Miles 
from theſe Cities reſpectively. _ | 
4 By the 14 C. 2. c. 17. par. . it is enacted, That no Indictment, 
* Information or Cauſe whatſoever, ſhall be tried before any Judge of 
« Aſſize or Ni Prius, or at any Sitting in London or Weſtminſter, where 
< the Defendant reſides above forty Miles from the ſaid Cities reſpectively, 
< unleſs Notice of Trial in Writing has been given at leaſt ten Days be- 
fore ſuch intended Trial.” | 
5. Before the making of this Statute, the Practice of the Courts was to give 2 Barn. 238. 
fourteen Days Notice of Trial, if the Cauſe were to be tried in London or Bowler v. 
Weftminfter, and the Defendant reſided above forty Miles from theſe Cities Jenkin, 3 
reſpectively ; and it has been holden, that as the Words of this Statute are 
not in the negative, namely, that no more than ten Days Notice ſhall be 
given, the Practice of the Courts, which is the Law of the Courts, is not 
taken away; and conſequently, that fourteen Days Notice are in ſuch Caſe 
ill neceſſary 


6. Notice cannot be given of a Trial at Bar; until the Day appointed for 2 Lill. Abr. 
the Trial be entered in the Book of the Clerk of the Papers. 741. 
7. By the antient Rules of the Courts of King's Bench and Common 

Pleas a whole Term's Notice is neceſſary to be given, before there can be 
any Proceeding in a Cauſe, wherein there has been no Proceeding for the 
Space of four Terms. 

8. Some Doubts having ariſen concerning the Conſtruction of theſe Rules, 
it is by a Rule of the Court of Common Pleas of Eaſter 13 Geo. 2. or- 
dered, That in every Cauſe, wherein there has been no Proceeding for 
four Terms, excluſive of the Term in which the laſt Proceeding was, 
the Party who defires to proceed again ſhall give a Term's Notice to 
the other Party of ſuch Proceeding; that ſuch Notice ſhall be given 
<< before the Efſoign Day of the fifth or other ſubſequent Term; that a 
<< Judge's Summons, if no Order has been made thereupon, ſhall not be 
* deemed a Proceeding ; but that Notice of Trial, although ic was after- 
*« wards countermanded, ſhall be deemed a Proceeding within the Mean- 
ing of this Rule.” 
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744+ 
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Rep. of Pr, in 
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Swall v. 
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Sayer go. 


Rex v. "Furfer. an Indictment, be obliged by the Recognizance emered into upon 


1 Barn, 216. 
Hankey Vs 
Hoblin. 

2 Barn. 239. 


Rule of K. B. 
Mich. 4 Ann. 


2 Barn. 237. 
Stafford v. 
Thompſon. 


2 been countermanded.” 


5 — rr 0 
— . 0 — * * * Wu hs * 


albongh a Cauſe have bern at Ie 


. fe be. ben. 


of Parliament, it is not Notices 
Trial. 4 1 — 

10. It has been alſo holden, that if the Trial of a Cauſe, which has been 
at Iſſue above four Texas, have bern delayed Pam of the Time by an In. 
junction from a Court of Equity, it is not necefary to give 2 whole Term's 
Notice of Trial. 

11. If Notice of Trial have been countermanded, — OY 
continued: But-new Notice muſt be given. 


12. If the Name of the Cauſe be not iaferted is the Novice of Trisl the 
Notice is not good; and this Defc& is nat cured by inſerting the Name in 
the Continuance of the Notice. 

13. Notice of Trial can be continued only once ; for the Court will not 
ſuffer this, whick amounts to giving ſhort Notice of Trial, w be d a 
ſecond Time. | 

14. But if the full Time required for new Notice of Trial be abode 
ſecond Notice of Continuance, this is gocd as a rew Notice of, Trial; 
for the Court will reject the Words of Continuance as Surplulage. 

15. If a Cauſe be made a Remanet pro Defeais Jaraiorum, new Notice 
of Trial muſt be given. 

16. It is ſaid, that if a Cauſe were made a Remanet by the Judge, be- 
cauſe there was not Time to it, there is no Neceſſay to give a new 
Notice of Trial ; for that the is in ſach Caſe bound at his Peril 
to attend until the Cauſe is tried. 

17. If the Defendant paaceed tn Trial of « Conſe najer a Writ of Nif 
Prius with Proviſo, he is liable to the ſame Rules, as to the n 4 
Trial, as the Plaintiff would have been. 


18. It has been holden, that 


the Defendant, who has remori 


it to try the Iflue which ſhall be joined at the next Afﬀze, he muſt give 
Notice of Trial; and that entering Notice in the Office-Book is not fuf- 
ficient Notice. 

19. Notice of countermanding a Trial, which muſt be in writing, may 
be given in the Country. 


20. It was heretofore ſufficient to give two Days Notice of countermand- 
ing the Trial of a Cauſe, which was uo be tried at 2 Sitting in Loxdor or 
Weſtminſter. | 

21, It was alſo heretofore ſufficient to give two Days Notice of coun- 
termanding the Trial of a Cauſe, which was to be tried at an Afﬀeze, unleſs 
the Notice were delivered to the Agent in Town ; in which Cafe four Days 
Notice were neceſſary. 

22. By the 14 G. 2. c. 17. par g. it is — * 
* ſhall have given Notice of the Trial of 
« Aſſize or Nif Prius, . 
« the Defendant lives above forty Miles from the 
and ſhall not afterwards countermand the 
< the leaſt before ſuch intended Trial, every 
© to pay the like Coſts and Charges, as 


71. #1620qs *1 7 11 


i S:1A 6 $8390 ©! 
a Of putting of a Tri 1 
hk 1) 2.433 TEC 41 Irz 1980 Wa | 
E Till of un Tiditinent wal io, norwichſtanding an 1 Ven 33. 
Order under the Sign Manual to the Clerk of the Crown to enter — 
8 — And by the out: We are not to delay a Cauſe 
by Reaſon of the Great or Little Sell. 

2: A Motion being made; at the Inſtance of the Defendant; to put off M.S. Rep. 
the Trial of an Indictment fot a Miſdemeanor on Account of the Leises — 
of a material Witneſs, it was inſiſted, that the Trial ought not to be * Trin, $4. TY 
off, becauſe the Proſecution was carried on at the Expence'of the Crow | 
But the Court did without Heſſtation make à Rule for putting it off. 

3. In an Action by an Adminiſtrator a Motion was made to put off the Salle. 646. 
Trial, until a Suit in a Spiritual Court concerning the Right of the Plaintiff Salidury ©. 
to be Adminiſtrator ſhould be determined. The Motion was refuſed.” And ©2207 Salk. 649 
by the Court—A Court of Common Law cannot take Notice of a Pracred- p 
ing | in an Eccleſiaſtical Court. 

4. A Motion was made pot off u Trial i becauſe the Oafts for not pro- i Barnard 44. 
ceeding to Trial of the ſame Cauſe had not been paid. At firſt the Court Smith v. 
laid, that the Application ought to have been for an Auschment for Non- 
payment of the Coſts: But it appearing that an Attachment would anſwer 
no Purpoſe, the Plaintiff being already in Cuſtody, a Rule was OW: for 
putting off the Trial, ne. 

5: It is not uſual, to make a Role for putting off we Trhl of a Cauſe 
longer than to the next Term, or the next Ale, after the Rule * 
ting it off is made. © >. 2018, e | 

6. But upon the particular chene of « Caſe, the Court will make Rep. of Pr. in 
a Rule for putting off the Trial of a Cauſe to the ſecond Term after the C P. 45. 1ig. 
Rule for putting it off is made. 1 Barn, 324. 

7. It is a general Rule, that a Motion for putting off a Trial ouſt be Rep, of Pr. in 
2 two Days at the leaſt, before the Day on which the Cauſe ſtands for C. F. 99. 
Tria 


1 Barn. 320, 
326,329, 330. 


8. But upon the particular Circumſtances of a Caſe the Court will diſ 2 * 359. 
penſe with this Rule. After a Cauſe had been called on and made a Re- Hat » 
manet by Conſent, a Motion was made for putting off the Trial on Account 
of the Abſence of a material Witneſs. A Rule for putting it off was made; 
becauſe it appeared, that it did not come to the wledge of the Defen- 
cant, that this Witneſs was a material one, Time enough to make the Mo- 
tion for putting off the Trial two Days, before the Day on which the Cauſe 
was to have been tried. 

9. A Motion was made to put off the Trial of a Cauſe upon the Affidavit Barn. 318. 
of a third Perſon, that J. S. an abſent Perſon was a material Witneſs for the Carter ©. 
Defendant. No Rule was made. And by the Court—The Affidavit, that ff. . | 
an abſent Witneſs is a material one, muſt, in order to obtain a Role for Er 
putting off a Trial, be made by the Defendant himſelf. 

10. The Defendant's Attorney, in order to obtain a Rule for putting off Rep of Pract, 
a Trial made Affidavit that J. S. was; a material Witneſs for the Defen- 2 F. 96. 
dant; and that he was beyond York, and could not be in Londen Time — 
enough to give Evidence at the Trial. No Rule was granted. And by the Il. 7. G. 2. 
Court lt is ſettled, that a Trial ought not to be put off on Account of the 
Abſence of 2 Witneſs, unleſs the Defendant himſelf do make an — 
that the Witneſs is a material one. 


Vot. v * 3 P 11. But 


li ts ad ne 
St FRE 
r ern 


2 Barn. 353. 11. Boz it appears from a fublquen Cas a 
— * in order to obtain a Rule for putting o Er e e ge the Abſence 

of a Witneſs, that the Deſendaat bimſelf ſhould make Affidavit that the 
Witneſs is a material one. Upon ſhewing Cauſe, Griot 2 ' 
off a Trial on Account of the Abſence of a Witneſs, it was objected, that 


Trin. 14 G. 2. 


_ the Affidavit of the Witneſs beigg a. material xg yy: by the De- 
4 fendant bimſelf. The Rule, Was made abſolote. Ang by e 

There may be a Caſe, -wherejn a third Perſon can wes 1 is 

material one and the Detendant himſelf. cannot, as if a | 


or his Principal and, employ. a Porter to deliver them, 2 
Caſe knows the Porter to be-a material Wirneſs, the 1 dant does 
not. 
7 in 22. e e e I ee 
Water © the Affidavit muſt be poſitive chat the Witneſs is a material one; for the 
Court will never delay a Plaintiff without apparent Cauſe, and nothing is 

Barn. 333 ſo caſy as for a Dafa 0 ſwear, that he believes a Wirneſs to he 


material one. 
x B. 3. xg. If it appear, that the. Wimals, whoſe Abſence is 2 e 
Bournev. of a Motion for putting off a Trial, was not abſent at the Time Notice 
2 the Court will not make a Rule for putting off, the 
rial. 
14. It is in the general required, that the Affdavit, for obtaining a Rule 
to put off a Trial on Account of the Abſence of a Witneſs, ſhould ſhew at 
| what Time the Witneſs is expected to return. | 
2 15. But it is ſaid, that it is not always neceſſary to ſhew this 3 for that i | 
ſome Caſes, as if the Witneſs be gone in a Ship belonging to a Fleet in the 
King's Service, it is impoſſible to form a Judgment, at what, Time he will 
return, unleſs the Perſon who makes the Aﬀfdavit know what Inſtructigns 
| were given to the Commander of the Fleet. 
1 Barn. 319. 16. A Motion was made to put off a Trial, becauſe the Witneſs who | 
=>." could prove a ſet-off was abſent ; but the Court was of Opinion, that, as 
this is a collateral Defence, and there is no Inſtance in w a Trial has in 
fach Cafe bern put off, the Trial ought not to be put off. 12 


(0) At what Time an Jndictment may be tried 
before Juſtites of Oyer and Terminer. | 


Keilw. 159. T has been holden by all the Judges of England, that Juſtices of 

Oyer and Terminer cannot proceed to the Trial 11 an Indictment 

upon the Day that Iſſue is joined : Bur that Juſtices of Gaol Delivery may. 

2. The Reaſon given for the Difference is, that as Juſtices of Gaol Deli- 

very do, ſome Time before their coming, iſſue a general Precept to the 

C. 406. Sheriff, for returning before them at the Day of their Seſſion twenty-four | 
out of every Hundred, to do thoſe Things which ſhall be enjoined them 

on the Part of the King, it is preſumed, that there are always enough of 

thoſe returned under the general Precept in Court, out of whom the Sheriff, 

an Award being for that Purpoſe made by the Court, may return a Jury 

immediately under the general Precept. 
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Juſtices 
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11. Butif an Inditment for a 


the Court of King's 


213 
15 
E. 


10. If an Indiftment be found in a County whiteia the Court 


Bench fits, a Nene Facias, returndble 
the Trial of the Indictment. | 


Venire Facias returnable ia leſa than than 
the Trial of the Indictment. 
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goes to the Action, and Hines 


the Plea in Abaement 
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faftcen Days cannot be awarded for 


0 Df the Panner of trying where more than 


125. 


1 Iaſt. 12 
£ Roll. Abr. 


ought firſt 628. pl. 7. 
ie 


the Plaintiff the whole 


— 


2 iy. 
1232 


S £ 1. N 
. the firſt Cafe reported in the Books, wherein a new Trial was 


Gunſton, granted : 


l the other Defendant may take Advantage of the Verdid, i in which Cale 
there will be an End of the Action. 

r Toft. 123. 3. If in ab Action of Treſpaſs agdinſt two one of the Defendants plead's 

2 Roll. Abr. Releaſe, and the other a Plea which extends anly to himſelf, as Not guilty 


628. pl. 5. or a Juſtification, and Iſſues are joined upon both Pleas, the Ifue wpon + 


the former Plea ſhall be firſt tried ; Becauſe if this be found 
Plaintiff it makes an End of the Action ; the Diſcharge of one 
being in ſuch Caſe a Diſcharge of both, = 
Fo 4. If a perſonal Action be brought agai uit ras, nd if fc Debs | 
- 48. plead a Plea which extends to himſelf only upon one Day, and the other 
a Plea which extends to himſelf only upon a ſubſequent Day, and Toes 
are joined upon both Pleas, the Iſſue upon the former Plea ought to be 
firſt tried: Becauſe it ſhall be intended to have been firft pleaded.” - 
1 Roll Frey 5. If a real Action be brought by J. S. as Heir to his Father againſt two, 
and one of the Tenants plead a Plea which extends only to himſelf, . 
the other a Plea which goes to the Action, as that the Demandant is 2 
Baſtard, and Iſſues are joined upon both Pleas, it is not material which of 
the Ifſves is firſt tried 3 for, although that which goes to the Action be 
firſt tried and found againſt the Demandant, the other ſhall nevertheleſs be 
tried: Becauſe the Demandant may recover that Part of the Land, of 3 
the other Tenant is in the Poſſeſſion. | 
2 If in an Action an Iflue be joined as to Part, ad there bes 
as to the Reſidue, it is in the Diſcretion of rhe Courr, to order the Iſſue to 
be firſt cried, or the Demurrer to be firſt argued. 
_—_—_ #4 7. At a Trial at Bar, in which eleven Iflues directed by the Court of 
Mackeritl Chancery were to be tried, it was moved, that the Evidence as to the dif- 
ferent Iſſues might be gone through ſeparately, and the Caſe of Lord 
Thanet v. Sir Edward Snatchbull was cited 3 in which divers Iſſues directed 
by the Court of Chancery had been tried in divers Terms. This was con- 
ſented to by the other Side. And by the Court — The of this is quite 
reaſonable : For if the Evidence be not through ſeparately, it mult in 
ſummiog up be ſeparated by the Judge, ei 'the the Jury will not be 
able to find a proper Verdict. 


£ 


4 he 


(L) Of granting a new Trial. 


I. In the General. 
HE Caſe of Wood v. Gunſton, which was io the Year 1655, is 


1 Will. 207. 2+ But it is ſaid, that it ought not from thence to be concluded, that 


Rex v. this was the firſt Inſtance of granting a new Trial ; for that the Silence of 
the Corp. Reporters as to this Matter may be imputed, to its not having been formerly | 
of Bewdley. the Practice to report what was done by Courts upon Motions. 

Salk. 648. 3. It is ſaid by Holt Ch. J. that the granting of new Trials muſt have been 
Argent d much more antient than the Caſe of Hood v. Gunfion - Becauſe it was long 


: before this Caſe.a good Cauſe of Challenge to a Juror, that he had before 
been a Juror in the ſame Cauſe. 


88 4. But it is ſaid in another Caſe, that what is ſaid by Holt Ch. J. in the 
” Caſe of Argent v. Darrel is not of much Weight; for that the Challenge, 
I | becauſe 


* _—_ A. nd 


— —ů— — we - a 


beau a Man had before ben» Jura inthe fame uu might hve bee 
where r 
5. The proper Time of movi for a new Trial, if the Cauſe were qried 
in Term; is. withio the - firſt four: Days:afterithe Day: upon which it was 
tried ; if it were tried in a Vacation, within the firſt four Days of the next 

Jar . may be nr after 9D: dur Days are 
* d i ea 
But it has been holden, chat if Jud, ment have act bees in fat entered Sc. 9 

— may. be made for 6 aw Toa rd ad IN 
em bo en eqn bees — "a 
halo] was e 
7. 10 e lert Cake. however je mas holden, chat em Trl er vom. | 
moved for after the Day oa which Jadgment might have entered up W .. 
is paſt, although it have not been in fact entered ups unleſs the Matter, 1 
upon-which che Motjon -is founded, wens not diſcovered. uatil N 222 

was 


8. It is in the wem woe, that 8: Moen for « new Tri cannor be Salk. 647. 
nme ENS. J 661 Turbeville o. 
8 n 
9. Bot if the Matter, up OY, 2 , Rep. of Pr. in 
were not: diſcovered. at Time of moving in Arreſt of Judgment, a C: Þ 124. - 
Mation fer e Tris) maybe made after woringle AV of JOdgPRg router — chal 


10. Aud if this be not the Caſe, the Court will ſometimes give; Leave 
to move for a new Trial after moving in 2 of Judgment; becauſe, 
if there be Reaſon to arreſt the Judgment, it would be Pugatory, for the 
Parties to be at the Expence of a ſecond Trial. 
11. A new Trial may be moved for although the Verdict be ſpecia pecid be Bud. 51. 
the Intention of a ſpecial· Verdict can only be to reſerve a Queſtion of Law Nami 
for the Opinion of the Court, in Caſe the Verdict (hall ſtand, . * 
12. If due Notice of Trial were not given, this is a good Reaſon, for Salk. 646. 
granting a new Trial: But if a Defence were made, the Court will. not Thermolia © 
grant a new Trial, although due Notice of Trial was not given; the Ole, | 
DefeQ of Notice being cured by the Defence. | 
| 13. A new Trial in an Indictment was granted; becauſe the Defendant vayer 90. 
hag not given dye Noticeof Trial. . * 1 
14. A new Trial cannot be moved for after n the Fe 
being out of Court. : by 1 


i 3. But a Motion may be to ſet aGde a Nonſuit for Irregularity, and if it Rep. of Pr. in 
appear to have been obtained irregularly, the Court will make a Rule for C. B. 87145. 
2 in the Cauſe, which anſwers the ſame Purpoſe aa granting a7 Tad: 54- 
new Tr 

16. It has been 8 mm a e Trjal cm be moved for in che 2 Bar. 352 
Court of Common Pleas,” in a Cauſe which was tried before a Judge of Bond 
another Court, unleſa the Fact op which the Motion is grounded be 
verified by Affida vit. 

17. But in a late Caſe the Court of Common Pleas made a Rule to ſhew MS. Rep. 
Cauſe, why anew Trial ſhould not be granted in a Cauſe which; was tried — Gulliver g. 
before a Judge of another Court, although the Fact upon which the "+a 
tion was grounded was not verified by an Affidavit. 

18. Ic is in the general true, that the Court will not grant a nen Trial. 3 Keb. 351, 
vnleſs a Report be made of the T4 by the Judge before whom the Cauſe dt 
was tried. Wins. 

19. But if. the Judge before, dom the Cauſe was tried die before be MS. Rep. 
mike a Report of the "oy the Court will receive an n ee by . 1 
Affidavit. 2 30G. 2. 

A 3 Q 20. The in B. f. 
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20. The Report of che Jodge before whom the Cauſe, was tried is con- 
he Trials Motion for a opinion mos Mak nega r 
12 Mod. 336. 21. It is faid by Hole Ch. J. tharif in his Judgment che Matter dt ed | 
Aznoe. 6 Rh ere eee 
be contrary to the Report of the Judge. 8, e 
11 Mod. 1. 22. If there have been a View the Court will not, volefs Gere be thine 
— Lr for fo doing, grant à new Tal: Becauſe ic is to be preſunted, 
the Jury were as mueh or perhaps more influenced by what they ob 
| ſerved upon the View, than by the Evidence given in Court. 
12 Mod. 278. 23. If two Perſons are n in an Action, and there be a Verdict in 
Boad v. Favour of one of them. the Coutt w ill not m a ne Trial at the Thſtance 
Spark ="d of the acher ; becauſe the Verdict cent if ft aße, bs ſet afide as dd bockz 
Str. 814. and it would be very:.unreafonable, that he im whoſe Foy our che Verdict is 
ſhould be a ſecond Time in Jeopardy. «> But it che Defendanr, in whaſe 
Favour the Verdict is, conſent to the granting of a new Trial, the Court 
will, provide it be in other Reſpects 4\grant a de Tall. 
12 Mod. 219, 24. The Court will not grant à new Trial, if it be probable, that the 
3 Verdict, in Caſe a different one be found upon the new To will be given | 

in Evidence in a criminal Proſecution: 
» Va 26" 25. It is in the general true, that the Court will not grime a nbe Trial 
Ws Merits, without the Condition of paying: the of the former 

rial. 
26. But the Court will ſometimes grant a new Triat upon the Merits 
without the Condition of paying the Coſts of the former Trial. 
Ser. 642 2. It being diſcovered, that the Jury had drawn Lots, in order to 00. 
Hale v. Cove. termine for which Party they ſhould find a Verdict; the Court granted a 
Bec and ordered that the Coſts of the former Trial enn 
| vent thereof. 


＋ „ 2 after the ee 10 des of the Plaimiff, but not within fix 
l Months after the Day of his Commitment. It was ruled by Willes Ch. J. 
before whom the Cauſe was tried, that the Action was not commenced 
within the Time limited by the 24 G. 2. c. 44. and the Plaintiff was non- 
ſuited. A new Trial was granted, without the Condition of paying the 


Coſts of the former Trial. 
MS. Rep. 29. Two Bills of Exchange, drawn by Colonel Cive upon the Eaſt India 
Edie and Lad Company, payable to Campbell or Order, had been indorſed by Campbell to 


2 2. illy; but the Words or Order were not added in the Indorſement of one 
Tris. 1. G. 3. Of the Bills. Both the Bills being afterwards indorſed by Opilby to Edie and 
n K. B. Lard and Order, an Action of Aſumpſit was brought upon them. There 
being no Doubt as to the Bill which was indorſed to Cxilly or Order; the 

Jury found for the Plaintiffs as ro the Count wherein this was declared for. 

As to another Count wherein the Bill indorſed to only was declared 

for, they found for the Defendants ; but their Verdict as to this Count was 

grounded entircly upon Evidence, that by the Uſage he Merchants this 


reported, that he told the Jury, that by the gener | 

of a Bill of Exchange would follow rhe Nature of the original Bill f and 
conſequently, that if the original Bill were payable ro J. S. and Order, an 
Indorſement by J. S. to J. N. would be a good Aſſignment to J. N. and 
his Order, notwithſtanding the Words or Order were not added in the 
Indorſement to J. N. But that, if they were fully ſatisfied * the 
Evidence which had been given, that the Words er Order are x Sore 
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" 


| of n " Indorſee 'ro"aflign a - 

or the Defenuaiits' as to that Bill 
was of Opinion, that Eviderice 

erc| was in this Cafe admiſſible ; but that, having 
the Caſes epos the Fut, and tonfidercd the Matter 
jon, he i | inion, that he ought not to 
| and as the Verdict upon 
entirely grounded upon 
Tria oughr'to be granted. 
upon the uſual 


the Court As + Verdi muſt, if. ſet 
a to bs right as tu the 
is no Reaſon that he ſhould 
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N 


31. It is fad, "that whew's ber, Trial is granted the firſt Verdict oughtto 1 1. 
find as a Security, for that ocherwiſe the Party againſt whom e #3% 
i Witneſſes upon whoſe Teſtimony. it was founded, Sty. 466. 

other Party both of the Bencfit of the firſt Verdict, 

obtaining a 7:7 in onfat ft als: ; 

true, that if a new Trial have been granted, and Salk. 649. 

the ſame Party that the Verdict upon the firſt Trial Un ' 

grant a third Trial. wg Ser. 6g2. 

42 upon the particular Circumſtances of a Caſe, as if the ſecond 6 Mod. 23. 

Verdict have bern obtained by unfair Practice, the Court will grant 2 

third Trial. z i | 
Ic is ſaid, that Courrs of ity do not grant a new Trial as a Thing Vis. Trial, 

of Charts: although an Eſtate of Inheritance will be bound by the Verdict; 467. Fl. 4- 

for that the grantiag or not granting of a new Trial docs always depend 

upon the Circumſtances of the Caſe. | 


- & a 


2. After a Trial at Bar. 


6. It is laid down in divers Caſes, that the Court ought not to grant 3 Sid: 58. 
2 new Trial after a Trial at Bar, uale's there have been a Miſbehaviour in 5.1%. , 
the Jury ; for that a Trial at Bar, by Reaſon of its greater Solemaity, is of 12 Mod. 93, 
much more Authority than a Trial at Mi Prizs. FI 


if the Str. 584. 
1105. 
Ld. Raym. 
| | 1360. 
Caſes obſerved, that in the Caſe of Food v. Str. 585. 
Books wherein a new Trial — ogy 


39. As 


0 Trial. 


Selk. 650, 39. As the Verdikt upon an Iflue directed from the Court of Chancery is 
Fenwick v. only to inform the Conſcience of the Chancellor, *** 
n 2 


3. On Account of a Deſc, or Miſtake of the Judge we 
whom the Cauſe was tried. | 


1 


2 Lill. Abt, 40. 17 the Jdge before whom a Cruſe wa ied wer teen eres 

740 the Court will grant a new Trial, and it e 1 do 
notwithſtanding both Parties conſented to the Cauſe being tried 
ſuch Judge z ert e mar drdfe wigs (tar: Fo en 

11 Mod. 119. 41. A new Trial was granted, L 


Lady Herbert tereſted in the nn An 
* w 


wo 


10 Mod. 202. 42+ If the Judge before whom the Cauſe was tied mode 
Reg v. the the Court will Ser 1 new Trial for « ſedge of 208 BY: bs. rages 
Corp. of to be conſidered as having acted in a miniſterial than a judicial Capacity z 


2 and as the Ground of granting a new Trial is doing Juſtice to the Party in- 
jured by. the Verdict, it ought as well to be granted oo Account of a 
Miſtake in the Judge, as upon Aceount of a Miſtake in the Jury. | 

43. If the Judge before whom the Cauſe was tried have refuſed to admit 


* proper Evidence, this is a good Reaſon for granting a new Trial. 
4+ 


7 Mod. 64. 44. If the Judge before whom the Cauſe was tried did admit improper 
Thomkins v. Evidence which was objected to, the more regular Way was to have ten- 
Hull. dered a Bill of Exceptions: But notwithſtanding this have been — x 


7 Mod. 53. the Court will * a new Trial. 


4. On Account of a Defect, Miſtake, or Fault of the Jury by 
whom the Cauſe was tried. 


11 Mod, 1. 45. If the Sheriff did not follow the Direction of a Rule of Court in 
_ _ the Jury, this is a good Reaſon for granting a new Trial. 
12 Mod, 567, 


ut if the Party, againſt whom the Verdict is in ſuch Caſe found, 
Anon. did -Þ wg Defence at the Trial, the Court will not grant a cew Trial; 
12 Mod. 584. for, as he would have had the Advantage of the Verdict if it had been in his 

Favour, he ought to be bound by it. | 
Cro. Eliz. 57. 47. lo the Venire Facias there was the Name of Thomas Bucher of A. In 
Diſplin . the Diſtringas this Name was left out, and the Name of Thomas Carter of 
Spratt. A. was inſerted... Thomas Carter of A. being ſworn upon the Jury which 
1 Roll. Adr. tried the Cauſe, the Verdict was holden to be void ; becauſe the Cauſe 
9% Pi 3. vas not tried by twelve of the Perſons returned upon che Pannel. 
Cro. Elia. 222. 48. In the Venire Facias and in the Diftringas there was the Name of 
Fermor v. John Taverner. A Perſon of the Name of Jobn Turner being ſworn upon 
Dorriogton. the Jury which tried the Cauſe, the Court upon a Motion in Arreſt of 
Judgment was clear, that if the Variance had been in the Chriſtian Name 
Judgment ought to be arreſted : But they had ſome Doubt, whether, as 
the Variance was in the Surname, this ought now to be done; becauſe a 
Man may have two Surnames, It was afterwards holden, that Judgment 

"IP be arreſted. 

2 Barn. 364. . A Perſon was returned and ſworn upon the Jury 4 the Name of 


Wrey v. How a new Trial being moved for * Affidavit that his Chriſtian 
Thorn, Name 


Tria (1 


Mane en Hininy in uns besdſed- And bp he Court—f beetle, 
the Jury Proceſs are right, an Affidavit ought not to be received to 
tradict them. This was the Perſon who was returned and intended to 
, and it is commonly underſtood, that. Een and Harry ace 


80. „// . 
Juror on the Crown Side. This Perſon being in dbe Mis Prins Court, Norman .. 
when . to ER Fee: ng way: called, be 
anſwered; and was {wort Jury: ia che Room of Gretter, A ne 
Trial being moved for on the Part of the Defendant; it was ſaid; that ahe 
Defendant ought ta have challeoged this Mam and that the Cours will not 
now receive an Affidavit to contaditt the. Record : Bur a new Trial-was 


And by the Conct+— The. Court are not in this Caſe 
the- Revord. The cwelve Jurors who ty: Cast ace hy the Ged.' 2. ta b 
drawn out of a Box, and conſequently, as this Man's Name never. was 8 
the Bon the Cauſt hab not liven Med. 
51. Fobu Peace wheywanreturntd upon \ the Hansel did) nut; appear : Dur» Kay. 5h. 
when he was called his Son . ſworn upon the Jury. 


Trial was granted: . on 
by b SD 


— | 


* 


. non ghtit ©. ton, Triad, beta e ane . 
dais e fete br eter rey wh ge | 


ce un Vevſon, ought to ſuffer for bis NegloBt. —— 
| 1.4 03 
54s A new Trial being moved for, becauſe one of the Jurdrs/ had a Bie 8) 129. 


with the Plaintiff againſt whom the Verdict was found, ir m S 
refuſed: "Anil by dis G -h did not the H hid >>. 
89. tf chene were good Ceule of Challenge to ove of the Jurors, hut 7 Mod. 54- 
this was nos known, und conſequently could not be taken Advantage. Hon v. 
of at the Trial, the Court: will _ 11975G) 818 2: — 

56. A new Trial was pon Affidavits of eleven of the Juross, 
(ing Forts thay che hal agreed wind a Vetdi®t for the Plaintiff, « 
give ö "ener orc Ee Mena had by 
gives a: Verdict for the Defendant. I bnoc? 


. A new Trial was gramed, becauſe the Jury found a Verdidn for he ior 


— that upon the Evidence | 
58. In a0 Indiftmeat, for patting Ss ei e Tode Sayer Sayer 35. 
EEE him wich 'Felony, be Jury fourd: the nns 

Defendant guilty. generally. Motion for a cow! Trial A@davicy”® 

of all the Jurors were produced, in whiththoy fwore, that they only intebded 
to find him guilty of the Fact of the Ducars inte the Profecutos's: 
Pocket, but not of the Intent; and Falin I. before whom, the Indictment 
was tried, reported, that his Direction to the Jury was, that in Caſs ghey 
did nor think the Defendant guilty: of the Intent they ought ww acquit him. 
A new Trial was granted. And by B Ch J. -Wie. dd got grant 4 he 
Tria on Account of an After-chooghe of the Jurora ſor the doing of chis 
would be a bad Precedent; but becauſe the Verdiati unt bontrary: ta the 
Direction of the Judge in a Matter of Lam. And by! Denen þ+Lt the 
Verdict had been as the Jury intended: to find it, namely{ hat che. De- 
tendant. was guily of the Fact bus 0vok the Intent, it wobld: naye ben an 
VX. V. 3 R incompleat 


. - 
——— ** — #iit. . 
_ 
- 


(Ly: _ Trial, 


. P WY i... n * 


1 Barn. 9, 
317» 333- 


Salk. 644- 


Smith v.Page- Claimed under a Surrender of the Premiſſes as being Copy 


Salk. 67. 


Starr v. Wade. for ſome Trees cut down by the latter, a Verdict contrary to Evidence was 


in B. R. 


che Verdict be contrary to Evidence. A i 


that the Trees were cut down in making Ditches, which were of more . 


ought 
Mick. 300. 2. qi for the Plaintiff; but that in his 


ee Vert, and eee e. Seen oe b. . 


3 Iris i the general trac, that if the Verdi be contrary ro Evidence, 
the Court will grant a new Trial. | l * 2:37 Sag. 
60. But in ſome Caſes the Court will vor grant a new Trial although 


61. If there are two Iſſues, -aod-the Verdiet be not contrary to Eeidenet 
as to one Iſſue, the Court will not grant a new Trial, it be con- 
trary to Evidence as to the other; r ama F.. 
Court will not ſet ĩt aſidle. a7 6 20 7 > 

62. In an Action upon the Caſe 7.8. igen nba bs 
Fire, by Means whercof the Houſe of the Plaintiff was burnt down, the 
— was for the Defendant: - A new Trial being moved for, it was re- 

An becauſe W 
hard Action. 

63. Bur if ina hard AQion there be a Verdict for the Paintiff, the Coun 
will, in Cale che Vetditt be'commny to Evidence, e 


64. 7.8. being bung in Chains by che Sheriff upon dhe Soil 7. 
In An Action brought by J. N. a Verdict was found for the Def 
Court, although it was contrary to Evidence, refuſed to grant a. —— 
Trial; it appearing, that the Sheriff had done this merely for * 
veniency of the Place, and not with a Deſign to affront or annoy F. N. 

65. In an Action of Aſumꝑfit the Jury found a Verdict for the Plaintiff, 
notwithſtanding the Defendant proved ber Defence, which was Coverture. 
A new Trial being moved for, it was refuſed. And by the Court As the 
Defendant was reputed to be a Feme Sole, and lived as ſuch, ſhe ought not 
to have ſet up ſuch a Defence, in order to prevent the Plaintiff from reco- 
vering a juſt Debt. 

66. The Plaintiff in an Action of Ej EY Rage 
hold ; whereas it 
appeared, that they were not CONES The Defendant claimed urider's 
voluntary Conveyance. A Verdict being found for the Plaintiff, the Court, 
although it was contrary to Evidence, refuled to grant anew Trial; becauſe 
rn as was ſaid, be nnen the real Jeltice of 
the 

67. An Action of Trover being brought by a Leſſor againſt bis Leſive, 


found for the Defendant: Yet a new trial was refuſed : Becauſe it appeared, 


to the Land than the Value of the Trees. 

68. A new Trial being moved for in an Action of Treſpaſs, the Judge 
before whom the Cauſe was tried reported, that the Treſpaſs was proved, 
and that the Jury according to the Evidence to have found a Ver- 
Opinion Sixpence Damages would 
have been ſufficient. A new Trial was refuſed. And by Lord 
Ch. J.—As the granting of a new Trial is diſcretionary, the Court will 
never miniſter to the Paſſions of either Party, by granting one in a Caſe 
like the prefent, whercin the Juice of the Caſe does n 


7 
69. U con + Melee dre kn in an Action for a Libel acculing 
the Plaintiff of Diſaffeftion, the Judge before whom the Cauſe was tried re- 
. = T7 had found a Verdict for the Defendant contrary both 
to Evidence and his Direction: But that, as the general Character of the 
Plaintiff was proved to be that of a Jacobite, and no Damage was proved 
to have been ſuſtained, the Jury ought not in his Opinion to have given 
more than Two Shillings and Sixpence Damages. The Court refuſed to 
1 | grans 


grant 2 ew Trial: And by Lord A Ch. I. a new Trial ought never | 
to be granted, unleſs fome manifeſt Tojuſtice be Cone by the Vena. As 
this is a vindictive Action, and it was not proved that the Phineiff oftained 
any Damage, the granting of a new Trial, by which che Plainci in all Pro- 
bability wook! be Maney bat 


of Pocket if he ſhould obtain a Verdict, would 
anſwer ho other End than that of vexing the Defendant: It is the 
of the Court to ſee, that ſubſtantial Juſtice be in every Caſe done w 
Parties; but they ought never to miniſter to the Paſſions of eicher. 

50. A new Trial has in ſome Caſes been becauſe tte Verdit 
was, in the Opinion of the Judge before whom the Cauſe was tried, con- 
trary ro the Weight of Evidence. | | 

71. In one Caſe the Verdict was for the Plaintiff : But upon the Re- x Darn. 322. 
port of Willes Ch. J. before whom the Cauſe was tried, that the Weight Wheeler <. 
of Evidence was it his Opinion with the Defendant, a new Trial was 72% Mich. 8. 


granted. 
chat there Sayer 264. 


72. Ryder Ch. J. before whom the Cauſe was tried, 
was Evidence on == Nomrnky Bur that the Evidence for the Party in Bak -. 
whoſe Favour the Verdict was was fo very flight, that the ought Maſon. 
not in his Opinion to have regarded it ; Au ee for the ates FS. 29 G. 2 
Party was very ſtrong ; and he added chat he was diflarisfied with the Ver- 
dict. A new Trial was ; | | 
73. In another Caſe, wherein anew Trial was it was laid down MS. Rep. 
generally, that the Court ought to grant a new Trial, if the Verdict be in Brighe ©. 
the Opinion of the Judge before whom the Cauſe was tried contrary to the Tin. 

Weight of Evidence, although there were Evidence on both Sides. 313 


74 A new Trial has in ſome other Caſes bren tefuſed, notwirhſtanding 
the Verdict was, in the Opinion of the Fudge before whom the Cauſe was 
tried, contfary to the Weight of Evidence. . at, 

75. In one Caſe the Judge, before whom the Cauſe was tried, reported, Ser. 1242. 
that the Weight of Evidence was with the Plaiotiff, and that in his Opinion Ay <. 
the Jury ought to have found a Verdict for him. A new Trial was - 
fuſed. And by the Court—As there was Evidence for the Defendant, 

Jury were the proper Perſons to judge on which Side the Weight of 

76. In another Caſe a new Trial was refuſed, although Lee Ch: J. 

had ſummed up the Evidence ſtrongly for the Defendant. 


3 an _ expreſſed r 
after ing f ally, | 1 to thi 
If 1 had been upon the Jury, and had known no more of the 
than I did when this Cauſe was tried, I ſhould 
ought to have been for the Defendant; bur I 
myſelf diſarisfied with the Verdi& : Becauſe, where there is a 
of Evidence as to the Principal Mater in Iſſue, and the Characters 
Witneſſes on both Sides ſtand unimpeached, cight of Evidence does 
not depend altogether upon the Number the 
to determine which Wa- 

o 


- 
_ 


Province of the Jury, who may know them | 
neſs they will give Credit to; and no Judge has in my Opinion a Right 

blame a Jury, for exercifing their Power of determining in ſuch 
He concluded with leaving the Matter to the other Juſtices. 
was refuſed. And by Clive J.—The granting of a new Trial in this Caſe 
would be taking away that Power, which is by the Cooftitution in 
the Jury. And by Bathurſt J.—As there was in this Caſe ſtrong Evidence 
for the Plaintiff, a new Trial ought not to be granted; although the Weight 
of Evidence was in my Lord-Chicf Juſtice's Opinion with the Defendane. 


9 4 — — AR 


8 * Line a9 0 the . 
nor granting of i 
1 wei 


 Andby dren di 
Trial ; and 


. ere 


| In an Action ſot a malicioue Profecutian of 
were only Six. Shillings : Let the Cour reuſe 
It is moreover in this Caſe _ that the Court 


he 


7 ul En and * — 

87. Ia an Action of Scandal um Jury found a Verdict for 
Gower the Plaintiff with only Twelve⸗ 1 
for on Account of the Smallneſs of the 
*- the Court No Inſtance has been produced of granting a new Trial on Ac-. 
count of the Smallneſs of the Damages. ; 

82. A new Trial being moved tor on Account of the Smallneſs of the 
Damages, it was refuſed. And by the Court Where the Demand is 
certain, 23 if it ariſe upon a Note, the Court will grant a pew 
Trial on Account of the Smallneſs of the Damages: But where the De- 
mand is uncertain, as in the preſent Caſe where it is far the Cure of a 
Wound. the Court ought not to grant a new. Trial an Account of the 
 SqallagH@of the Damages, . 
$3. Inan Action of Covenant, in which the Damages. ſuſtained 


2 Barn, 366, 
Ruſſel % Ball, 
Eaft, 18 G. 2. 


Pounds, the Jury ought to have found Damages 
whole Sum, unleſs the Defendant had proved 
general Rule, of not granting a new Trial, or a new Writ of 3 
on Account of the Smallneſs of the Damages, does not extend to this 


Caſe. 

84. Upon 2 Contract for Stock the Plaintiff and 5 &. did each depoßt 
Ta eee e As J. S. did not 
| perform bis Part of the Contract, the Plaistiff brought an Action for the 


be Role, of — Lendl on Account of the Smallneſs of 

the Damages, does not entend to this Caſe, in which. the Fury were miſ- 
taken in a Point of La 

2 Barn. 354 $85; Upon the Execution of a Writ of the Sheriff admitted im- 

Teton v. proper Evidence upon S by Reaſon of which the. 

Damages found were — leſs. than they, would other wiſe have been. A 

new Writ af Enquiry. was- awarded. And, by the Caurt—A Notion. has 

. whese the: Damages are exceflive the Court may grant a. 

new 


Trin. 14 G. 2. 


the latter Caſe as in the former 


Eb Wa the Jury ha 


rizfry to the Plaintiff. 


Account of the Exceffiveneſs of the Damages. And by Holt Ch. ].—The 
Jury were ſhy of giving their Reaſon for their Verdict, thin 
an abſolute 


Power to find it as they pleaſed, This is a Miſtake 
Jory are w wy 


che Cauſe with the Afiſtance of the Judge, 


ought Io 
10 to do, that they may, io ann 


be fer ri 


Pounds Damages 
granted. And by the Court—lIt is fir the Defendant ſho 

try another Jury, before he is ſinally charged with ſuch D 
89. In an Action of Scaxidalam 


the Plaintiff with 4000 l. 6 
was ſworn, Ae ec Tor tl coat: that they did not find ſuch 
thought the Plaintiff ſo —— damnified, 


1 He 


388 
je 
3 
rs 


=) 
fe 


; . 
* 5 * 
we 
>. 


＋ 
Oy 
7 


' thereto d 


75 
8 K 


17 


$6. I is faid, that a new Trial was grated, on Account my Ex- 
cr v ene of rhe in an Action for Words. And by Che Ch. 

J. — Wherever the Court that the Vetdict was ry to the Di- 
(can of the Jadge belor whom the Caue was tid, a new wag 3g 
gramed. But rene va gt 


had 
1 or th 


ro give their Reaſon for their Verdict, if required 15 de tg 


8724 


res Trial ; bot that it cannot where they are too. ſthall: py there ſeems 
to be no good Reaſon, 1 ſhould Hot be as well granted in 


87. Tas Aden of alle mprſogenen the Jury found « Verdi for Sn 


Hil, 8. W. 3. 


an Iodictment for Perjury Str. 67. 
Chambers v. 
id Robinſon, 
Hil. 12 G. 2. 
for theſe Words, Fan 
ER the Jury found a Verdict for Lord Ten- 
a Motion for 4 new Trial it 120.523 Cn. 


4 


— ũũ— — — — — 


e e e — Damages | But ba 
that there was any en 
ne! Soppoſe the Jen hl fun 
the Court would: not have granted in, order to give 
. Pier a Chance of benno Ser Dec 5 ny 0 be equally 


= a new Trial, eee, 


HOES | N Kb or theſe Words { of a »Y 
— . Rogue, go p thy Debts, the Jary found a Ve the Plaintiff 
wi A new Triaf being moved for on — of the 
Fragen of Damages, it was refuſed ; becauſe, the Judge, before 
Pho che Cauſe was tried, reported, that the Phintiff had given. the De- 
FY N and that he believed te Jury had done whar thy 
SW. | t to be right. 
MS. Rep. Ph In an A don for criminal Converſation with the Plaintiff's Wife 
Wilsford v. there was a Verdict for the Plaintiff with 500 l. Damages. en a Motion 
8 G for a new Trial on Account of the Excefliveneſs of the Damages, it ap- 
in B. . peared from the of Lord Mazsfield Ch. J. before ae. toe Cauſe 
was tried, that the Womand had feduced the Defendant, and that the De- 
fendaht. was in low Circumſtances, being only a Cletk in the Excheque r at a, 
Salary of about Fifty Pounds a Year. A new Trial was refuſed. And by 
1 Mansfield Ch. J.— The Jury had all the Circumſtances under their 
Coaſideration, and in an Action founded upon a Tort they are, the, proper 
Judges as to the Quantum of Damages. 
MS. Rep. 92. In an Action of Treſpaſs and falſe impriſonment there was a Verdict 
Lanny % v, for the Plaintiff with 300 l. Damages. A new. Trial being moved for on 
; ccouat of the Exceſliveneſs of the Damages, it was, refuſed ;, becauſe the 
r 3 ourt did not upon the Circumſtances of the Cafe think the Daman ex- 
ceſſiye. It was in this Caſe ſaid by Pratt Ch. J. the, Court may grant a nc 
Trial on Account of the Exceſſiveneſs of the Damages, although the Action 
be ey 1 a Tort, and conſequently the J ury have no certain Rule of 
l Damages: But the Court ſhould be very cautious of granting 
" usb Action. and ought not to do it, unleſs the Damages are lch 
| — at the firſt Bluſh appear to be quite outrageous. 
Salk. 645. 93. A bey Trial was upon its being covered. after the Trial. 
Dent v. the 1 05 the Foreman of the Jury had declared, that the e Gould never 
* of have a Verdict whatever Witneſſes be might bis 


Sid. 235. If the Ju r arcites Evidence ae they ar * from * | 
— s. 2 8 F 


= Verdict, this is a good Reaſon for granting a new: 


Cro.Eliz. 1 afcer the are from the Bar to con Fot their Verdict 

ö — OH 63 U the «he Joy a gone # who was ED 2 Verdict 

* may be {6 aſi ee erding the eee nn ” fame EARS? 8; 
e iven in Court. 
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Cotheri 
Cro.Eliz.189. 55 or rn 
Salk. 645. 97 It the Jug 


King v. them from the, 
* a "the A as 2 new Tr: "But the Jory.. are 


Bunb. 51. no A new Tyial. os come” becauſe the Jury G1 thrown up Croſs ar. 


1 EB hey ſhould gne the Plain Five H N W . 
2 Lev. 140, 1 
205. 


5 99. The 


EN Wo 251 


8 


99. The Jury — — for hom they Mocld ge. 642. ; 
find 2 Verdi.” A new Trial was granted, —— — 
oe * „ r was intidded do 
Verdi | 
100. The Coure dd in one Cale lee do grant o ere Trial; wlibough 7 
the Jury found a general Verdict, after it was by the Counſel on both rr 
Sides chat a ſpecial one mould be found, and would wet give their Rraſoenn 
for finding a general one. But ir chat the new Trial n 
Caſe refuſed, becauſe it was moved for after a Trial at Bart: 

10. In another Caſe, wherein a det was eren and the 1 Wi 213- 
Jury, after being directed by the Jodge before whom .the Cauſe was med . w- the 


70 dog a peel Verk. foond « general Vardifty a pes Trial was grad. — 


102. A new Trial being moved for; — had voted and Comb. 14. 
found their Verdict according to the Majority of Votes, ir was refuſed. + Anon. 
103. The Jurors had voted, and (even of them were for finding; the Sayer 106. 
Verdict as it was faund. A new Trial being moved for; it was refuſed. And Lawrence v. 
by Lee Ch. J.—Nothing was in this Ouſe determined' by Chance. Thefive en. 


Jurors ultimately be convitieed's But if they did candy 'acquicſce in 
the finding of the Verdict warte ſafficient'; "and hall not Gow be "ae 
__—_ Fs IP adore tr 1 e 2 wy mn „ 
' 4 -+;W--#4::y 24 vont . * Dune. 
7 M eid wot Bui 3 
. On 9 — Neglect, or- Miſtake,'o TY Counſelor or an ON 
* BS - © Attorney in t the Canſe. ; = wy — | — . 


* 1 - 


104. A new Trial is ſaid to have been granted; tas the Canal] for Suk 64; 
the Defendant, ho did not enpect that the Cauſe would be called an ſo AP** -. 
ſoon, was abſegt. ee eee eee ee 
in a ſimilar Caſe been refuſed. 

105. In a modem Cale, u new; Trial being moved for on, Account of the Ms. Rep. 
Defengant's Attorney having neglected to attend the [Trial it vas refuſed. Clifop . 
... ha you bers guilyo ar Millmharoe ©, 5 
of: Fan, bens awghtoot do be 4 new, Trial, which , asfbis Wäeneſſes may . K. 
die ot be out of tha: Way may be very inconvenient to him: Nor is it ne- 
ceſſary to graat one : for the Deſendant, who -is bound _ . 
has: Remedy againſt his Attorney; yr 
ec en the. ene Caule s en was wentiooad b 


- M7 at - 


vpon this : 

acid there was B Veiter i 

it-was refuſed. „Ad by the Comte, Th AR oA. Gouplet in 2 I 
to be- conſidered as the Act of bis Client 3 and conſequnnt]y, if the , Counſel 
wave a Thing, which would have been in Favour.gf :big; 7 the 
ſame Thing as if the Qlient do binaſelf vava it. The Mike of tbe Jugge 


of x Count is a good-Reaſon for grantiog 3 ne Trial ; But. the Miſtake 
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6. On Account of a Negle&; Miſtake, '6 Fault, of cb x we 
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497. A new Trial being moved for, becauſe a Witneſs Party mov- , 3 
for it did not appear. at the Tal, it was refuſed, y the Court Cocos 
We ebe e rite Dany. 
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emed every Caſe ; for it will be - the Power of a Party to pre- 
vail upon one of his ' Witneſſes to be abſent, on aw maker Gia th» 
ſence à Ground for obtaining a new Trial. Lap 
1 Barn. 322. 108, Upon a Motion for a new Trial, the Party moving for i it — 


| Wheeler e.  Aﬀidavit, that one of his material Witneſſes did not appear ar the Trial. 


ra. | The Court would not ſuffer the Affidavit to be read. 

11 Med, 141,, 109. If the Appearance at the Trial of a material Witneſs for. one . 

— were prevented by a Contrivanee of the other Party. IF eee 
Witneſs, this is a Reaſon for granting a new Trial. 

Mod. 1. 110. If the Appearance at the Trial of a material Witneſs were prevented 

6 Mod. 22, , by a ſudden IlIneſs, chis is a Reaſon for granting a new Trial. 

Salk. 645, 111. The Court refuſed to grant 2 new Trial, becauſe a material Witneſs 

Anon. did not appear at the Trial, unleſs the Witneſs would make an Affidavit 
of what he knew concerning the Matter in 2 z that the 3 might 
judge of the Materiality of his Evidence. 

Prec. in h. 112. It is ſaid, that a Court of Equity will graut a new Trial, if i it appear, 

r that a Witveſs, upon whoſe Teſtimony the Verdict was principally founded, 

* nn i 

Salk. 653. 113. But it has been holden, that this is not a Reaſon for granting a new 

Ford v. "Filly. Trial. And by the Court If the Record of the Conviction of fuch a 

12 Mod. 584. Witneſs had been produced at the Trial, the Judge would not have ad- 
mitted his Teſtimony. As this was not done, the Party, who lected 

to produce it, ought to ſuffer for his Neglect. 

Salk. 273, 114. It is in divers Caſes laid down, — new Trial ought not to be 

647, 653. granted; becauſe the Party, . who moves for it, was not at the Trial fur- 

= in Ch. niſhed with Evidence, which it was in his Power to have been furniſhed 


May 691. with. 


12 Mod 564. 115. It is aid in one Caſe, chat i = Hides, of which PR 
Party had no Knowledge at the Trial, be afterwards diſcovered, this is 
a Reaſon for granting a new Trial: But it may be inferred, from what is 
laid down in a modern Caſe, that this Caſe is not Law. | 
MS. Rep. - 116. In an Action for criminal Converſation with the Plaintif*s Wife 
Walkerv. there was a Verdict for the Plaintiff with too0?, Damages. A new Trial 
Scort, Mich. was moved for, upon an Affida vit of its having been diſcovered ſince the 
u B. Rr. Trial, that the Woman was not the Wife of the Plaintiff, It was refuſed. 
And by the Court—It is an eſtabliſned Rule, that a new Trial ought not 
to be granted upon the Account of Evidence diſcovered after the Trial, 
which by uſing due Diligence might have been diſcovered before. It 
is laid down in divers Caſes, that the Court will not grant a new Priat; 
becauſe one of the Parties was not at the Trial prepared to make out bis 
Caſe. It would be of the moſt dangerous Conſequence to ſuffer one 
after he has heard the Evidence of the other, to give new Evidence. In 
the preſent Caſe the Defendant ought to have been prepared at the Trial, 
to have proved that the Woman was not the Plaintiff's Wife; z which * 
Sayer 8. 115. A new Trisl being moved for, '0pon an Affidavit that a nel 
Huh”. Witneſs had made a Miſtake in giving his Evidence at the Trial, it was 
'* refuſed. And by the Court—It would be of the moſt dangerous Con- 
| ſequence to ſet aſide a Verdict, becauſe a Witneſs bas from Inatention, 
or from the Want of being prepared, made a Miſtake i in giving bis 
vide. f 5 RL DOI IE 
11 Rep. 18. 118. It is one Caſe laid down, that Embracery; is a ow! Reaſon 8 
LA FADE a new Trial: but that Maintenance is not. 
«Vos. i;3. Md Upon a Motion for a new Trial it appeared; that the Plaintiff's 
Anon. Attorney had writren Letters to two Perfons upon the * kuren e 
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1 e Ke. houg 4 6 fin . Ser. 643. | 
have defired Mooney A Jas 1.25 N r e 
67anung 8 new I et eue den find . Mich. 12 Gr, 


121. . The latter Cafe ih faid 6 P64 deteftibdd up 16 A th 
of the Caſe of Lady Herbert v. Shaw. But the Caſe alluded to dds 
ſcem to warrant the Determination. 


122. In that Caſe the Duke of Leeds tad writtes Letters to all the Perſons 11 Mod. 119. 
upon the Pannel; every one of which Letters, after deſiring the Perſon to Lady Herbert 
appear at the Tcial, conclu with theſe Words, Which I ſhall take v — 
<< ay a gteat And tall be 'of an Ottafion'ts ſhew 5% hoe 
« muck 1 ati" Sir your Hunde * A fiew Tra moved 
— — — * the particular” CM. 
mage of 8 beide Caſe ; 9 who bud tid 
«the Th of LAGS, 0d" 008 "wave 06:0) Bid ae - + lf 
0 Platnciff Bad offired 10 cbaſent to? But it was faid' by the = 
2 that a Letter of this KIA is the molt danigerous Cobſdquerits, * 
being 4 Terfiprativh to a Jutyman to be partial. 

A new Trial was moved for; becauſe the Plaicriff, in ede Fase; Ventr. 30. 
hi Vordict was, had aftet it was hr in given to every obe of the Jilrdrs Cottba v. | 
* whe rec a Rule of the Coort” they were intitiäti 46-40) Dilatry, 
mort thah Twenty Shiffings each. The Court being equally divides, 0 
Rule tool be made. Morton”). and Reits/foris 5. were 6 Opinion; that | D 1 
altroigfr the Phintff punithable for DiſobtSichee to the Rue of =» 
the Cort, chere W rb Reaſon 4 granting a ne Trial: Nein 'Ch: J. 
and 7 J. gere of Opinion, that à tiew Trial ought co de ended 
for that, if either Pa give what he pleaſe to the Jurors àfte- t 

| 5 the Jot Jut 


Verdi ir 5 ors will be _ Cn 
Verdict For that Fa e e e ee 8e 
na 298 1 1 05 lane, of baue. | 5 5 11 


124. - Ie is laid down in divers Css ther tbe Case wil not ; meant. 4 ſon. 225. 
new Trial in an Action of Ejectment; becauſe another Action of Eject- Salk. 648, 
ment may be brought, and een there is no bur for grant- 8 
ing a new Trial. .ono9069©1106{©:]} 10 tnsmivibal ng Raye. 
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314. 
12 And in, ons Caſe it fi at the Court will oor. new den 1206. 
Trial ib en AG; of Exeement, . the Caſe . rler CL ; this it E BY 
Juſtice . attained. Fes 


H re. 


126.- Burtheſe Caſes do not ſeem to be To Pap in « moder 2 it 1 Barn. 3 
is ſaid, + four the Court will nx 3 50 1 its an AQti jeAtarit, _ * | 
where the Verdict is for the «Ie De in⸗ e © 
ferrite thar where the Verdict! is I i Þ Wie al 1 uy be Sracted. y 

And in a very modetn 2 it is expreſs 7 5 down, chat Where xis. 
the VerdiRt is fo the Plaintiff, the Court will oy: 1 N Tial as r | 


in 1 Ejectment as mn 1 0 Ee er Action. e ding 
was rc ed r 


made for a new I an Action ment, 2 Y 
particular gow Til of the Cal. 25 by 120 e Ch. k 7 4 0. 5. 
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he D -__ will not grant 4 new ] 
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ve, the Plaintiff may 2 another Action of ” Bar Wer 
Verqict is for the Plaintiff. che Court will grant a new Trial as 


a ; Action of Ejectment as in any other Action, appt: | the hurt 2 =D 


for if the Poficion Thould Be ed in Conſequeb 
it would ſometimes anſwer no Purpoſe for the Party 5 loft che Fe 


lion, Which was perhaps his only Title, to be at ran 
Action of Eee 
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Ser. 899. en * an Adios for N A IF * Has the Jory, 
Seymour Qui coouary to the Direction of the — c whom the Cauſe was tried, 
tam v. Pay. found a Verdict for the Deſendant. zi it was 

refuſed, on Account of the Action being 
1 Barn, 316. 129. In an Action for the Penalty given for ſelling leſs than two Gallons 
Phillips Qui of Spirituous Liquots the Fact was, proved : And. Eyre Ch. J. before 
ry Scul- hom the Cauſe was tried, directed the Jury to find. à Verdict for. the, 
Plaintiff. Notwithſtanding this Dired ion a Verdict * found for. the 
Defendant; yet a — Trial was refuſed. 2 1 8 
Bunb, 253. 10. Ia an Action for the Penalty ven for a of 
Robinſon. Qui | Jeſuits Bark the Verdict was for the — . A Motion being made for. 
queſne, = a new Trial; it was refuſed. The Reporter of this Caſe, after laying it 
1 G. 2. ſeemed to be admitted, that a new Trial may upon the ircum- 
ſtances of the Caſe be granted in a penal Action adds, that the Counlel for 
the Plaintiff were prepared with Precedents in which, it had been done; 
But he does not mention, where any ſuch Precedent 1 80 Oe et and,” 
the contrary is laid down in a ſubſequent Caſe. 
Str. 1238. 11. An Action being brought tor, the Penalty given by the Statute 
Matthiſon againſt Horſe-Racing, the Jury fougd. a. VerdiQ for the Defendant. The 
. on v Verdict being contrary to Evidence, a new Trial was moved for. A new 
Mich. 188 2. Trial was refuſed. And by the Court—As there does not appear to have 
been any unfair Practice of 4 Defendant, this Caſe is within the Reaſon of 
the Practice of the Court of Exchequer, in which Court a new Trial is never 
granted at the Iaſtance of the Plainciff in an Action for a . . 
ann, have been . of . . 


9. * an 13 or Information. 


1 Sid. 154. 132. If the Defendant in an Indictment or Information have been ac- _ 
1 Lev. 124. quitted, the Court will not grant a new Trial, notwithſtanding the Verdict 


Ld. Ray m. 5 ;. 
12 Mod, 9. Vete contrary to Evidence. 


Salk: 645. 133. A new Trial b g moved for, after an Acquĩttal in an Indictment 
Rex v. Bear. for a Libel, becauſe the Verdict was contrary to Evidence, it was refuſed. 

And by the Court—A new Trial ought not to be granted after an Ac-_ 
; SHA GIA unleſs the Defendant have been guilty of unfair 
32 ractice. 

Ver, 336. 134. The Defendant in an Information for a Riot being acquitted, a 
bee Davis new, 7M was refuſed, although the Verdict was, in the Opinion of the 
2. Hoi. Judge before whom the Information was tried, contrary to Evidence ; en 

CA . 
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Evidnence. The C Court of King's 
whether anew Trial could be granted an Information, 
the Caſe was adjourned to be argued before all the de, ako — 
equally divided in Opinion, the Rule to ſhew Cauſc why anew Trial ſhould 
not be granted. was diſcharged. 3 : 

136. A new Trial was moved for, beeabſe the Verdi 
the Defendant in an Information in A of a ous 
crary tõ Evidence: The Court * Oak 7 
And by Lee Ch. pe Cs Caſe 5 te 
equally Givided i "wherber hh 
grantgey and in the 'of the f 

— 83 divided is 
bei 

137.1 id down, chr if <5 RH © Inc 

d by 2 Trick or Fraid of the 
tir Trick or Fraud: Hut that e 'T 

138. But it is in one Cale aid, chat, the Court vi not grant a 8 
new Trial after an — in an Indictment, becauſe the Verdict was con- Rex v. 
trary to Evidence, t ourt may ia Cafe the ;Acquirtal | 
— ed by a Trick or F Aab Rad 

139. In one Caſe a new Trial 8 after the Defendant in an 12 d. 9. 
Indictment for keeping a, 4 e bod, been be af oe ges th becauſe 38 
Trial was brought on by the 
of Trial. +1 22 Dur | 

140. In another Caſe a new Toy fr te re Ry gre he 


an Acquittal upon an. Ingictment. nude n n 360 0 


141. It is in one Caſe faid to have ter res chars Dr an; 


grant a new Trial, at the Inſtance of the 
— — ̃ — ** 


142. But it was in à ſubſequent Caſe holden, that tlie Court ma grant a LA. En. 
new Trial, at the Inſtance of the Defendant, in an Indictment or 


| without the Conſent of the King's Counſcl ; and it is in this Caſe ſasd, chat = . Stone. 
Mr. Siderfin is miſtaken in his Report of the Caſe of Read v. Mick. 3 W. 3. 
. a A new Trial cannot be moved for, by the - Defendant in 2 32 
* Information, afrer an Tacerlocutory Judgment has Been Be 
ſigne 

144. Upon a Motion for a new Trial, at the Inftance of the Defendant, Str. 968. 
in an Indictment for Forgery, it was infiſted, that it was not neceflary for ®<==- 


him to be preſent at the begins » for thay chis Cafe — 
tom the Ca a Motion in Arreſt of | was holden, that 
the Defendant muſt be preſent when ſuch Moti — f the 


Court. The Verdict fixes ſo great a 
dant, that the Court will always be 3 
Opinion concerning the gran 
mentioned two Caſes, in which 1 
this Caſe had been geen ed. 
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(B) Df a Converſion. 4630 
e Who may being an AXfort of Trover. nd ot ona 
0) Fog that Injuries —— — 4 
( Again whom an ation of Trover ma be brought. 
- E) "Df the Pleadings in an aon of Cras ert. 


I. Of the Declaration. pd a 2:w 32 
e 2. Of the Plea. Sara Rory 
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bs Of an Action of Trover tn the general, 


See found the Good, of another convert them = 


Sag! 


2 Bulft. 213. I + of the Goods of another 
Laac v. Clerk. by ivery convert them an Action rover lies ; for there 
be not in ſuch Caſe an actual Finding, there is a Finding 1 La, 45 
ſufficievt to found this Action upon. | 


» «$a wo © 
S *® : 
W a 3. 
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2. If che Goods of J. r N. in ſuch 2 tortious Ce. ER 82,. 
Manner that. an A des of ;Trelpals would ke, an Action of Trover will Fiftop v. La- 
likewiſc lic ; bur 7. $. can oaly recover is the her Aftion Damages for ©, Montague. 
the Converſion of the Goods ; mafmack 2s be docs, by electing ro bri 
an Addon of T rover, wave his Right w recover Damages for the tortious Co 
3 33 . | Str. 128, 
4- Wherever an Aci of Trover Bes, an Action of Detinue does Tike- 2 Roll. Rep. 
wiſe lie ; bur che ler Aftion is very ſeldom brought; becauſe the De- 4. 


5. Theveln agonzer Renſan for porfening an Aden of Trover i GEO. 130 
the Goods 3 r the fr ton — r 
in in he recover for 5- | 
the Converſion. * 
6. If che nene 1078. 
Converſion of Goods, the Property in the Goods does thereupon veft in Adams . 
the Defcndant ; NG EET Tre th ORnNT hes dou Eye, 
recovered againſt kim, is ws be coakidered as 2 Purchaſe. | 


— 


V. ; 


(B) Of a Converſion, 


VERY affeming by one Perſon, mA of the Goods ge 21 
another as if they were his own, = a Converſion. | . Clayt. 112. 


2.1tF. $. take the Goods of J. N. ealawfully, this is a Cooverſion ; ſuch , 1 Sid. 264. 


taking being a diſpoſing of the Goods as if they were the Goods of F. S. — Roe. 
ye. 112. 


Goods de ame, = i they had eee Sm: 
4. Ifche Goods of F. 5. ve dcfiuencd on F. by = Perſon act baving a nw, : 
lawful Authority to dchver them, and F. N. fcll them, it is equally a Con- 
Wee — das oh 285 
The ſevering of a Thing from a 25 down 80 
3 — . inte tc el ogra 70 omg 
Chattel. 

6. But if a Thing which has been fevered n 
away 3 2s if F. S. do carry away a Tree the Property of 7. N. which was Skidnels v. 
cut down by kimſclif or by any ner Perſon, this is a Converſion. Hodſca, . 

7. If J. L dig C in Fu of F. N. and throw thee out of the Pit, be | b 
is guilty of a Converſion becauſe, a5 the Coals after being dug were a per- player d, K 
ſonal Chattel, e Fic was = diſpoſing of them as if k. 
. 2 | 


8. 11 J. . who came to the Fes of the Goods of 7. RENEE Lo 
* or they be taken from him, 7. & is not guilty of a Converſion; Vandriok v. 
becauſe he. docs not in e Cale dip of the Goods as if they were bet a. 
bis own. CL 
pl. 40. 
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vol. V. 3 9. If 


2 Bulftr. 280. If Goods, in order to prevent Goking 

Bird v. the Maſter of the $0 grooves the inking « 

Aﬀcock. far from dil the Goods as if chey were his 
does what is Pe oro prey 


Perſons on Board. 
fe taken | 6 % es 
tetake 


Bro. Treſp. 10. If the Goods of J. S. which ver 
pl. 323. een by 7-5 ths i nota Ste: i bong lvfal or 7 S. to 

Cro.Eliz. 329. the Goods. * 

Cro. Elia B7 % 11. If a Stake- holder deliver in Hands by 4. 
Ledebam v. A Account of a Wager, to B. who won 28 Nb 
Lenham. for, as B. has won the Wager, the Stake - holcer does no more than delivi deliver” 
| his own Money to R. 

Yelv. 3 12. Every unlawful intermeddling by one Perſon with the Goods of 
Gomeriale v: another is a Converſion, ic being a diſpoſing vo tanis of the Goods of another 
Medgate. z if they were the Goods of the Intermeddler. * 

1 Roll, Abr. 13. If the Horſe of J. S. be ae and ries by LIE 0 


5: Counehs of verſion it being an unlawful intcrmeddling with the Horſe. Gs 
6 Mod. 212. 42 

14. If J. S. who lawfully diftrained a Beaft | week inch  SCopentitny | 
Bens 14%: becauſe the working of the Beaſt is an uolawful Intermeddliog therewith. 


Cro. Ja. 148, 15. But if J. S. after having lawfully diſtrained a Milch Cow belong- 

Bagſhaw v. ing to J. N. milk it, this is not a Converſion; for as milking the Cow, 

Sound. which prevents its being ſpoiled, is for the Benefit of F. N. itis lawful to 
milk ir. 

2 Mod. 244. 16. If J. S. who lawfully diftrained a Beaft, impound it in a proper 
Pound, this is not a Converſion ; becauſe be does 0 than pub 
the Beaſt into the Cuſtody of the Las. 

Cro. Ja. 148, 17. If F. 5. aſter having lawfolly kee Goods for Rext e. 

225. had heretofore ſold them, this would have bren a Converſion. 7 


18. But by the 2 M. & M. c. 5. par. 1. it is 1 
** Goods are diſtrained for Rent due upon 3 Demiſe, Leaſe or Contra, 
* the Perſon diſtraining may cauſe the Goods to be fold.” 2 

ep wear hi 


ell 


1 Lean. 224. 20. But if ſuch „ 
Waldgrave v. Injury was owing to Negligence in keeping; the Apparel, is not a gr: 
CS. Elz 219. Malfcaſance. 


; becauſe the Injury Gnconee arile rom 2 
2 Bulſtr. 312. | 


1 Leon. 224. 21. If a Man, who found Appank mas is, this is 3 Converſion the 
Waldgrave v. wearing of the TIN ICC . 


: g 9156 2 21 
Cro.Eliz.219. 


«Seas 5 BE by Reaſon of Negligence in keeping ten Apparel, it be- 
Waldgrave v. eaten by Moths, this is got 3 Cooverſon x ;_ becauſe the Injury docs not ariſe | 


Ogen. from a Mal-fcaſance. YN .8 

2 Bulſtr. 312. . 1 aft 20 mas wh 

Cro. Elia. 219. ag 1 1 j f 4 2 0 9 „5 „ 1 e 
- | "2 * Wo | THT 


Bro. Detin. 23. r 
pl. 40. ſuch Caſe lie; for it is laid down in divers Books, that the Perſon, who 
„n 223» came to the Poſſeſſion of the Goods of another by Finding, is not obliged 


224. 
Owen 141. 3 
Cro. Eliz. 2 19. 
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54 ons ſo much Care of them, wif ie hedf coape the Pulleion thereof by 
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Bro. Treſp. HE Perſon, in whom the general Property in a "RU Chan 
1 is, may maintain an Action of by tor the Converſion 
4 Bait. 268. although he have never been in the actual Poſſeſſion thereof; becauſe a 


Property does in the Caſe of a perſonal Chattel draw to it a Poſſeſ- 
in Law, and ſuch Poſſeſſion is by Reaſon of the tranſitory Nature of a 
— Chattel ſufficient to found this Action upon. 
Bro. Treſp. 2. If the Perſon, in whom the general Property in Goods which lie 2 
Ls: 1 York is, give them to J. S. who is at London at the Time of, the Gifr, and 
before J. S. obtain the actual Poſſeſſion of the Goods a Stranger convert 
them, an Action of Trover lies; becauſe J. S. did acquire a general Pro- 
ty in the Goods by the Gift. 
Bro. Treſp. 3. But if the Giver of the Goods had been an Infant, J. S. could not have 
pl. 190 maintained this Action for the Converſion thereof; becauſe no Perſon does 
acquire a general Property in Goods by the Gift of an Infant. 
Bro Treſp. 4. If the Bailee of Goods give them to J. S. but do not deliver them, 
. 216. and a Stranger convert the Goods, an Action of Trover does not lie; be- 
cauſe, as the Goods were cot delivered, J. S. did not acquire a general Pro- 
perty in them by the: Giic of the Bailee, who had only a ſpecial Fropeny 
therein. 
2 Bulſt. 266. 5, If Goods, which were the Property of a Teſtator, are converted 124 
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general Property in the Goods was veſted in bim immediately 9pon.; Ks 
Death of the Teſtator. 
Ibid, 7. But if a Teſtator have bequeathed a third Part of his Goods to. J J. 
and before any of the Teſtator's Goods are delivered by his Executor to J. S. 
all the Goods are converted by a Stranger, J. S. cannot maintain this Ac- 
tion; becauſe, until his Part thereof is aſcertained by . of the 
Executor, he bay, not a general Property in any of the Teſtator's Goods, ns 
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„ 3. But if J. S. kill the Beaſt of J. N. which was bailed to bim for # 
B. Treſp. particular Purpoſe, as tu plough his Land, be is liable to this Action ;; be- 


or = 70 cauſe a general EH" was not 2 yer on him 1 the Bailment. 
Cro.Eliz. 780. | 20 1 884277 


1 Leon, 87, 4, If a Servant, ay was an to ſell the Goods of his Maſter, carry 
Glaſſe v. them away, an Action of Trover lies ageinſt him; in as much as, e 
aan. A FO” in i, i extended oy to ele che Goods. | 


5 
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— has by che Command of bis Maſter lawfully diftreio- Br. Trp 
ed & Horſe, uſe; ir, ; the Servane, is- liable to an Action of Trovet z becauſe F- 1. 
the Command did not extrnd to the uſing of the Horſe. 77 - : 4 | 
6. I pamned Goods to B. Who was. known to be a. Servant employed La. Raym. 
by C. a Pawabroker in the way of his Teade. . -B. did bn 
B. the Money due upon -the Goods, and demanded the Goods B. did 
not deliver them, bot faid they were ſold, Ie was ruled by Hole Ch. J. 
that an Action of Trover lay GW amd 
7. It is laid down in one Caſe, chat an Action of Trover does, noc lie 
ag unſt a Sctwant, for an unlawful ing with the Goods of any 
Pcrſos by the Command of his Maſter, - unleſs the + be ſuch 
23 amounts to a Treſpaſy 37 becauſe the; Maſter is in ſuch Caſe anſwerable. 
It is mercovcr ſaid, that it would be very inconvenient, if it ſhould be al- 
ways neceſſry for + S-094nt to be ſrc of his Maſter's Right ts Goods, 
lore be obeys his Command as tothe Inermedding threwic 
8. Berti is laid don in another Caſes, that if — co Sayer 41. 
intermeddle with the Goods of any Prrſon, the Servant, although it be by — 
the Command 5 pips > og — Action of Trover : for tar 


doing a tortious AR. om dom 
— that if a . 
bis Office ell 1 


Goods under a Writ- of Ni Facies, LOL 
. Torr ture Cob is pp r 
10. too c 4 appears to 
©; *0t I * 
all "And. in tek whenia: "tbe Caſe bee is, s ſaid, 3 


Telverien is miſtaken in his- Report ; for that 8po6 ,Expmining.the Roll it Wilbrabam 
EO EPI r a Dar by. Are and Gele. Snow. 


0 Ii has been bolden, that an Action of Troper hs) again x. a, Sheri Ms. Rep 
for ſclling, after an Afſfigament by, the Commiſſionets, the. Goods of; Book” is 
Bankvops, which had been, cited by him under 4 Writ of, Bie Facies Facias after G. in 
the Ad of Aud by Ld. Mangfield Ch. j.— The per oath not N R. 
Babe d tha Action for. the Goods, in as muchas he might be ig- 
norapt -of the Act of Bankruptcy z but he Sale of hem aftet the Aſſign- 
. of which/he, was bound: ede Notices was, 
13. J. &. the Plaintiff i an Agion agrinft 2. V. bd een of a, 
Sheriff, the Money, for which the Goods of I See Wrox. of 
Heri Facies after he had committed an Act of Bankrapfen, i had jbecn ſold. 
Ic was berker. that an Aion of Trover lay againſt Fa$cxitbour, making g 
the Sheriff a Defcndank. - 00:53) 2% g 021 by Jil 11 214 2214131 


» Md. 
nlp, 
Salebay. 
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ſold, of yl 
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14. If a Stranger” h. ve oficioully. af pr his Officer io. the . 6 
Execution of a Writ of Heri Fariat, which i vpn a, regular Judg — 
ment, he is not Tiable tg; an Action of Trover s tar ſt d f onl el e 


but ic is the Duty of every Man to aſũiſt in ae Exceution. of ſuch 
15. An Action of Trover does not\lie;againlt, a-Sheriff; or- his 
or againſt any Perſon, wbo by tbe. Command af xe pf, theſe did aflift Bino 
in the Execution of a MH of Fieri | were no. Jvag- Sie 
ment to warrant the ifſuing of the theſe has done 


Ort 


„ althougb 
rit z for neither 


move thay "whey che Writ, 1 & every one of them 


beg ocz ng: 


Js: 114. 


ee lang 


to do- 
It. Bot if a Sanger have officiooly;pfl Sheriff or his Officer is 22 Mod. 179. 
the Execution of ſuch Writ, he ia liable to chi Aion 32for, e be acted of- 8 


ficiouſly, it u incumbent upon him ts take. Care, thut there was 2 Judg cu. 44. 
. warrant the iſſuing of the Writ. | 


1 17. An 


1 Mod. hay 


; 
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268 | (E rover: 
emma (Ye 17¹ 6 Mage bend ee mern e eee ee | 
14 eee r 
2 Execution of a Writ uf F Facias, Athoagb 


Raym. 73. che WAR ied! were retzulurz bevoſe the F. r Caſe is — 
edort er ſome Oven of the Count + oo oo monsf 6 vo 
"A = ths 8. But if a Stranger have « | alific4"aSheviif'or his Officer 8 
Be delle Eaesucen of Auch wr, be is habe to this Aädieh: Fes, as he M 
Kaym. oficoully, ic was incumbent upon bim to. uke Ce, that the 
At (35. - was ieg bo 190 10 io ob as 24 W097 a6 31-3 
Salk. 75 4a 9. yy | din Evidenct, rom oh Plainiff had Et ins 
Ford oH P with a Goldfnith, 28 ordert to receive the Money du 
2 eager — that a certain. Nombey- of 
eden ue fache Lottery had (berry left by the Deſendant with the Cold. 
b gave che 1 Note to deliver the fame Number or 
Tickets to MN] und mut the Goldſmith did afterwards deliver as many of 
1 154622 HE" if's Tickets to the Doftodust av were mentioned im the Note. 
21174 Holter, Hit d Aion of - 2ganft the Defendant for-the 
* "2" Coflveffion ef Hefei Tickers: "Ard Bye dhe Court—The Lottery Tickety 
op | Gn ien Se Galdfmnith-for he Purpoſe of receiving co 
ney e edits he had —— Ein al diſpoſe 

11 ; arid as the- was not 
- 14 of the Tickers to the Defendant,” he is lieble to this Wesen. der 
Sr. . — — — a ſpecial Verdict it was ſtated, thar NG. che Sers Jewels, 
1 „ Hack baile chem ſenled up in a Baz to Banker! for ſafe Cuſtody —— 
2 at SBI er broke open the Seal, tek the Jewels/ out” of che Bagy and 
pawned them to F. N. for three hundred Pounds. It was holden, that an 
Aton of Trover lay againſt 7. N fer the Converfion'of the Jewels, And 
ne by the Court The Phaintiff*s Jewels being deliveted to the Banker for faſs 
Cuſtody only, his breaking open the Bag and taleimg them our was A Te. 
| Paſs; and conſequently the Defendant, altbough he came honeſtly to the 
115 © Hoh of thi Jewels; is liable ro chi Action? Becauſe they were delivered 
0316 lien by a Perſon 1 in eben lll ns „44 
Str, 512 5 E f. The Wife of a Banlert es ſome Hate, heft ul her bylhe# 
ker v. Gogjn Kgulband at the Time af his & Sun cht he inge O 
rob Money thereupon- The — ent with the lte to the Doe 
a- Bunleer's Shop, and thete delivered it — Defendant, Who Went ee 
the Shop and p dec it in his- ow n'Natirey a imanediatety vent butt 
the Wite and 2 the Money to her. It was bolden, that, avHeivher 
;" the Wife woe tic Bervallt had à Power of 1 


| off 1411 I Aru 


256 pl. 329. ge take them il 


pl. 35014 1 Pfgver agent e es 


1 1 ee a oY 00 ph | 
1 Sid. 438 23. But d mid its ee at Mi" not in 2 * 
” Propeft n the Gedν By whe firſt Taking, and caaſequenuy, wed w I 


v:- > - mniiitiin # Aion ef Trover ag ... 
Cro. 0.816.643, > bh. Tf a FiRtor, whe havſold che Cern ef J. S. and e tho May 
Holiday dung Lrefuſe' Ws Moncy «60. J. & an attion-of Trover lies | 


Hickes. %ol of Cn 24! ad 0 dan 200 2 HY off to you Dt de: „f m 
7; 2 q yivs to NJ „Ad ec 1 Heine i197 , 4200 ö ad * 
Salk. 28 25. A Servant, who had a general Authority to receive and 
Ago, 4 8 . e amn ane Money due 20 his TA — 
oa Are . ING ud Ace- to Min? It was ruled het f av” 
A aferp Hoe "eh "MARE pit J ind by Han- On 
| N19 3) % BULL 24 FOETTIEW oi 


THY | 1 


tober. r 


3 PP dhe Ser cant was a Dif 1 —— 
received to the Uſe af the Maſter. and the-Poſleſſion of che 
Servans muſt be iotend od to have boen the Poſſeſſa of the Maſter. 
26, Ia 2 to whom Goods have dern delivered d. be carried, be x Roll. Abr. : 
robbed of the Goods, or loſe them through Neg RENO 2 1. K 
Action upon the Caſe; but an Action of Te — 2 
n bas dot in _cicher e r e n Mal-feaſance. " Oh = 
; — Salk. 


. N 
Ta 3nd 359 4 PITS IT $W33- Y . 503 Clap N i © 143- 
c | 
1 Mod. 482. 
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27. Bat I Carrier. tu whom Gust have dden-tiliverel 6 belcardied, 5... Salk. 655. 
ſell the Gapds, ori refuſe to drliver- them upon the Money dee for: Cao Anon. 
eee Action of Trover lies againſt him. 
is aid ta -bave been ruled by Holt Ch. J. that if the Goods 1 LA. Raym. 
4 — cartied were not delivered to the Carrier himſelf, but to bis 502. Anon. 
Book-keeper, an Action of Trover does not lie againſt 2 1 Ann. 
the Goods be afterwards converted by him. 
29. But the .contraty was ruled in a ſubſequent Caſe· bn as Aol of = Bard. 
Troppr, gain a Book-keegier it „ that Goods were delivered to £34 Hare 
bes carried:by his Maſter's Waggon Ie wis bolden that. the Car- u C 
ger. 8 liable Were ere e r — 
49 [506177 e 4 
as fot the latter Caſe; agrees with "what i lid down! indenrter Caſe. Skin. 625- 
LE an Action of Trover againſt a Maſter of a Hackney Coach" is — 
that the Goods were delivered to his Servant who drove the Coach; and wy 
the Queſtion was if the Maſter was anſwerable for the Converſion of them. 
Ic was ruled that he was not ; and on Ch. J. It would be hard if che 
Maſter of a Hackney, Coach, who is not paid for the Cattiage of Goods, 
ſhoyſd. be anſwerable for the Coaverſiun of them: There ia à wide Dif- 
ference bet wixt the Caſe of a Hackney Conch and that of a Stage Coach. 
If a Paſſenger in a Stage Coach, who is allowed to carry Goods of à cer- 
tain Weight, deliver Goods not exceeding that Weight 0 the Driver of 
the Coach, the Maſter of the Coach is anſwerable for them; becauſe the 
Money, be receives is paid for the Carriage of the Goods as well as of the 
Paſſenger. It has been holden; even in the Caſe of a Stage Coach, that if a 
Paſlenges carry. Goods of a greater Weight than he ig allowed to carry, 
a; — i F Wet unleſs ic 
* 24 9 1 DI. 12 25 88 
31. Au Aion of Trover 2 not "Be againſt 4 Carrier for -oefifing 
deliver. Goods, unleſs the Money dus for che Carfiage have been paid 
tendered ; becauſe, as # Carrier is by Law bound co:carry the Goods de- 
liveredito hiam it is highly reaſonable, that he» ſhould have 2 Right to de- 
| rain chem, until the Money due for the Carriage is paid ur tendeted. - 
32. An Actigo ef- Proven does not lie againſt. an Ingkedper | foo ths = how 161. 


caining the Horſe of his Gueſt, unleſs the Money due for keeping the Horſe 12 
have. hecn paid gr tendered 5 But, au an Innkeeper is by Law bouad to re- A 
ceive tha Horſe, of a Traveller, im Caſe his Stable be not full, it is ver 


ee * n 2 | nh _ Eng the * 8 


* 


30 Han- on Shore, which were Part of the Cargo of a Ship that had been 


738. Anon. ployed to draw and attend the Execution of a Deed, do not deliver it 


vd. 67. 35. An Action of Trover does not le againſt 's Farrier, for 
951 ivr a Horſe which ha ern Sh by him, ales the Mr duo ar th 
have been paid or tendered. 
ylor is not liable to an ARtion of Trovery for 

Cooper ©. beer a Cost nde bh ink to the Perſon from whom he received the Mis- 
Andrews. r » 
- rendered. 128 1 


55. i Mong 
foe foctc Merchants ab inform Nana of the Nature of a 
— hodraned; that à Factor bas a Lien upon the Goods of h 
Principal, fo long as the Goods continue in his Poſſeſſion, not i to U 
whar is due for his Trouble and Expence conceroing them, but allo 
Money due to him from bis Principal. 
MS. Rep. Se fla wo pn 9 64s 
Gudizer v. | roicke a few Months after. | 


LA. Ry. e ee dew e eee 


* 


7 


ford v. Jo unleſs a Satisfaction have been made or tendered tor the Trouble or Expense 
of ſaving them; it being highly reaſonable, that the Party who has faved 
r rr 
upon the Goods for his Trouble or 

2 Roll Abr. 40. The Lord of a Manor, who had ſeized a Beaſt'as an Eftray, was'at 

gz. Taylor the Expence of keeping it ſome Time after he had'/proclaimed'ic. - Within 

* Janes a Year and Day after the Proclamation the Ounte of the Beaſt came | 
demanded it; but did not make or tender any Satisfaction for the 
ing. Upon the Refuſal of the Lord to deliver the Beaſt, an Action 
Trover was brought againſt him. Ic was bolden, that, as the Owner © 
the Beaſt had not made or tendered a mme 
tion did not lie. 

Id. Raym. 41. It was ruled by Hol Ch. J. chit if' an Aung who 


Fon: donated, -an — — agbiatt tilp's for that, as he may 
bing ab A Aae for the: Money doe for drawing and attending che Bass 
vos of the Deed, he cannot detain it, egy the Money have neither 

. _ © been peil nor tendered." TV 
Ser. 651. 42. The Plaintiff, who was Maſter of a Ship, hed brought Home a ſaidll 
Scone . Parcel of Elephants Teeth on his own Account, and large Parcel | 


a 
the Account . of the Defendant, 2 
Defendant entered both Parcels at . Cuſtom- 
- both, and both were delivered to him. 


the mn Action 4 


ſtandivg the Money paid by him as Duty fo 
paid not tendered; for he might have brought an Action 
- he may now give Evidence of the Money paid, and 
Sudted out of the Plaintiff's Damages. The Reporter 


was done. 


- w 4 


s.Lor A INS — . brought” 
Yards"co deren the” Took of Worlkweh, 
working is che Yards umil- the Queen's 
— 
before. whom — —— w/the 
44-" If « Perſon, who would otherwiſe * Mes Right ws adit u esl 
ſonat Chartel of another, for the Trouble or Expence he has been at . 
cerning it. comratt to be fade Som cue for the Trouble or Expence, 8 
——— . 


Nia. 23.77 1 ng g 2d 1. 
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„ x; Of the Dean 
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i enn 1521 f {A 


N an A Rick bf Tober fot the Converficn 42 br W e ITY 


was Verdict for the Plaintiff. Upon a Motion in Arreſt of Judg- 
it wis objefted, chat the Plainif ban nor alledg 


Report hoes willed 40a. Wako 4 
| £ becauſe it was a Verdi. phy opts: ve conceal, 
that the'Verdit could in Cui make z-Difference; for, if 'a 
Deen der d e Miter of e kad 
Claration would hive been deſective in a Matter of Subſtance, and 
th- Defect would not have been ured by a Verdict. 

3. Ber if the Action be in the Court of Common Pleas, it is not 
to alledp-#n the Count, chat the Goods were the of the Flantifl 
provided chis be alledged in the Writ ; becauſe the cit is in that Court 
Parcel of the Declaration. 

4 Iris nx neceſſary for the Plaintiff in an Action of Trover to io % 


ks Declaration, Wan 


6 wk "ive 


— 


bew 
vired.. 
85. 


of he Vina tha Thu che — 


bor 4 27 


— pg bos: yd Gee 1 80 
an Action is bis 


Sn — 1 — converted to the 
* za 8 wn inc, ne | 
. $6 lainnff bad pak.giiedged. a Lok of ahe-Gooda; Bus ic waxholden go-he- 
Fo es Odd ignis, to, 27g: 2603 v4 1-1 but, 

7. The perſonal atte for the Converſion of which an Aion of Trove 
deſœribed in with a Degree of 
735 weuld not tom bow to prepare 
* Mui be ba able, in Caſe 4 ſecand Action ſhould! be 
bang hdpr the. e the fame Chanel, c plad » kee . 
the. rer Afi SM £61 + 1 edgy, qa 7 »11 been 
10 nei tis bos ban hn bo gg | bag 2145 20 -»: 0 2x an? 
3 ty 164623 ot ' K A 
RR perſonal Chad, 
2 Woot i Sede ee im a» Action of Trover after a Verdict dn 
; 12 Mod. * 2 9 DDr. ig much as the Cours will afer a Verdict intend, that: 
Ld. Raym. ſaſns maren ſupplird by N MM 
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9. Ia order to form a ye of the Degr ee of Certainty neceſſary, in 
deſcribing the perſonal Chattel for the bathe Ha of which an Action of 


Trover is brought, it will be proper to mention the ipal Caſes upon 
. 


the Point ; which ſhall be ranged in Order of Time as 


5 Rep. 34. 10. The Declaration in an Action of Trover, which 
Playter's 


* 
Caſe. Mich, verſion of ſome Fiſh, without ſhewing the Nomber or 9 TE — he 5 
b. vn here Vediiwbetden debe n NBT S e I 


Cro Eliz. 866. 
Gramvel v. 
Robotham. 
Mich. 43 iA. 
t — 31 
. 
bh v. 
Randal. 
Eaft. 1 Ja. I. 


2 
. 
74 


4 —.— —— 
| EE Ne 
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©. wy ir THE DEE ng an Aion 6 of Trover, e 
S: malli 
8 a was kölden to be certain chough ; 


nog 23. lleber 2 Number nor FOE of the Books was ſhewn. 
I. 


_ Brover. (ff) 273 


— Attivh of Trover which -charged' the” Con: So 193. 
verſion — cinerei, ” Anglice Pewter Por wal Grave ©. 
den to as 94 Goh 11S desen 1 1 488 Drake, a 
0: 97 lod 2 Sa e r 20. * . ena. r ws + — HECK 4 
17. In an Action of Trover the Declaration, which charged the Converſion 1 Lev. — 
of chrer Neu f Hay, was after 4 Verdict holden to be certain e, Wen v. Davis, 
n 643 ©1490) Mich 22. | 


© 16 & YO n 300 14189 HO RUOD 27 gre? HUTT Io. 02709 4 Car, 2. 2 
18. The Deere an Atm, of ; declared” pb 4 . 503. 
a — l — * 

Car, 


Error holcen to be good. And by the Court This Manner 
would not bes od nee en 
in Specke: But it h ſo in this ARioh; or in an Action of Trover, beende 
only Painages bre to be reccwered in theſe Aﬀtions. | i e e. 

19. FEC r Raym, 
fon of A Ship, with' Guns and Sails'rhereto was holden to be 558. 
certain epoygh, akliough neither the Number nor Quality of the Sum and ne Cue of 


Sails wis ſhew 3 Fans theſe e ene LN | 


".+ 1030 
ues 0 7190.4 $63 1 ante 6 * og | #444552 4 on cited. Trin. 
"2 i THY 57 e 2999 1598 
20. 3. an 1885 1 e 1 4 76. 
es: — hy TOES IT Pa e 
N nung 27 4 ' Vs 91 2. 
21. The Declaration in an OR ee er i" Cds.» Lev. 195. 


verſion of a Parcel of Woollen ada was us Mita ERS of Judg- Wade v. 


Hatcher, 
ment holden to be too uncertain. _ 
5 p ta e 7:0 -F Tan-. 


pe 


22. The Declaration in an RN a which 4 the Con- 1 Ven. 317. 
* of twenty Bullocks and Heife das upon a Writ of Error holden Davis v. 


od becale ix ha ox th % many Beaſts MS 


ag, The Declaration. in an Action "of Trover, after deſcribing divers 3 Ler. 
beter to have been converted with fufficient Certajnty, B! gle eh 9. 
. 2 4 Utenfilibus. The Declaration was holde n Moor- 
4 for want Sing bow many, and of what Kind, the] Uteofils Ca. Pala. - 33- 
3 55 


under the Words ahis Utenfilibus were. 

Declaration in an Action of Trover, which charged the Coen 12 Mod. 3. 
% 4 — 5 Verdict holden to be n Hook v 

eee 


it i ag 


„Mace and Nutme ow ſhew $8. 
de or chat they 25 all mixed ee hr Hartford ©: 
certain enough : And. by the Court 3 2W 

: Parcel of theſe three Spices . mixed. * 
—_— 


26. W Action of Trover, which charged the Con- 14. Raym. 
verſion of cwo Bundles of Flax, was. upon a Motion in Arreſt of Judg- 99 fn . 
ment holden to ene W the en Wr. Bornnkd: 
ſhewn... _ FP Tin. 2 Anne. 

27. J. N 4 17 Tiovtt, which aa che Con- 2 Med. 66, 
hr 8 of fifty Pieces or ads of Deal Boards, was holdert to be certaio - po = 
enough: But the Reaſon given for its being ſo holden, namely that an End Mich. 4Aave. 
of a Board is amongſt Workmen well known to mean a Short Piece, ſhews, 

Vor: V. 4 A | that R 


— UU 


that the Word Piece, if it had ſtood alone, would not have been cπτ]..- + 
enough. " 4 1 9 Set | 7 1 Annes "a ANC: Y % 7 * 4 
Str. 28. The Declaration in an Action of Trover, which charged the Con, 
Anon. Trin. verſion diverſorum Mereimoniorum, Anglice Earthen Mare, was holden to be 
10 Ann. 4 too uncertain. * + of > 9 2 9 r- 2741 * nn 85 * . . 1 ö 
Ste. 738. 29. The Declaration in an Action of Trover, which charged the Con- 
Radley v. Verſion of a Piece of Tape, was, upon a Motion in Arreſt of Jud 
Rudge. holden to be certain enough; although it was not ſhewn how many Yards 
HiL 13 G. 1. the Piece contained. ' - - e * \ +. i White 5" oo 
Ld Rayw. 30. The Declaration in an Action of Trover, which: charged, the Con 
1529. Bot- verſion of a Parcel of Packcloths, Rappers and Cords, was upon a Writ of 
Error holden to be certain enough: And by the Court--Courts of Juſtice 
Pare G. , do not at this Day require ſo much Certainry, as they formerly did in 
. Declaration in an Action of Trover. The Word — which is u 
| this Caſe, ought to be taken to mean an entire Thing, and the ſame as 
Word Bundle. The Caſes upon this Point are not all to be reconciled 3 
bat we are of Opinion that the Declaration is certaio enou gg. 
Str. 827. 31. The Declaration in an Action of Trover, which charged the Con- 
White v. verſion of a Parcel of Diamonds, was holden by the Court of Common 
Graham, Pleas to be certain enough. Upon a Writ of Error in the Court of King's 
Hil. 2-G. 2. Bexch it was ſaid, that this Caſe may well be diſtinguiſhed from the Caſe of - 
Bottomley v. Harriſon ; for that in the latter Caſe the Word Parcel 
taken to mean an entire Thing, and the ſame as the Word Bundle: 
that in the preſent Caſe, as every Diamond is a Diftin& Thing, the Plain- 
tiff ought to have ſhewn the Number of Diamonds, The Judgment was 
affirmed ; and a Writ of Error being afterwarcs brought in the Houſe of 


tomley V. 


Lords, it was affirmed there. * | 8 1 
hs Sa 32. The Declaration in an Action of Trover, which charged the Conver- 
Haſlegrave v. ſion of fifty Pieces of Square Timber, was upon a Writ of holden to 


Thompſon. be certain enough, although the Quantity of Timber, which each Piece or 
Mich. 4 G. 2. vhich all the Pieces contained, was not ſhewn. ae 7 

8 33. The Declaration in an Action of Treſpaſs charged the taking away 
Hobbs 8 of divers Quantities of China Ware, Earthen Ware and Linen. In order 
Green. Eaſt, to arreſt the Judgment it was ſaid, that the Declaration was bad ; becauſe 


25 G. 2. it did not ſhew the Particulars of either Sort of Goods. It was on the other. 


Side ſaid, that a great Degree of Certainty is not required in the Declaration 
in an Action of Treſpaſs, or in an Action of Trover: Becauſe no more. 
Damages can be recovered in theſe Actions than are proved to have been 
ſuſtained. The Declaration was holden to be certain enough. n 
Dyer 306. 34. Ia the Declaration in an Action of Trover, for the Converlion of a 
Fice's Caſe. Beaſt or Bird Fere Natures, it muſt be ſhewn that the Beaſt or Bird wis te- 
claimed; becauſe unleſs it were reclaimed the Plaintiff could not have any 
Cro. Ja. 262. 35. If an Action of Trover be brought for the Converſion of a Bond, it. 
Wilſon . is not neceflary to recite any Part of the Bond in the Declaration; for it 
Chambers. may not be in the Power of the Plaintiff, who perbaps has not for ſome. 
Time been in Poſſeſſion of the Bond, to recite any Part thereof truly; and a 
bY Mike SAS TT v DTT 1 
Ld. Raym. 36. If the Perſon, who has a ſpecial Property in a Bond, bring an 
276. Arnold Action of Trover for the Converſion of the Bond, he muſt alledge in his 
of 6 ou Declaration that it is ſcriptum ſuum Obligatorium, in the fame Manner as 
65% the Obligee himſelf muſt have done if the Action had been brought by 
him; for, as the Action is not brought for the Converſion of the Money 
due upon the Bond, but for the Converſion of the Bond, the Words 4. 


tum ſuum Obligatorium are neceſſary, in order to ſhew of what Kin 
Writing is. 


1 | 10 7 32 37. If 
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7. It is laid down in one Bock, that if an AQtion of Trover be brought Co. Ja. 130. 
for 1 * Converſion of a living Chattel, it muſt be alledged in the Declara- Wood v. 
tion, that the Chattel was of- a! cette Price ; and that if this Aon de 
brought for the Converſion ＋ a pr cat, N muſt be alledged in the 
Declaration, that the Chattel was of a certain Value. 

38. But it is in adother Book laid! Tony: that, whether" an Action of Fi. N. . 
Trover he brought for the Converfion of "a " living br © dead'Chatrel, Iris s. 
quite indifferent which ſer of Words, of the Price, of of the Value, are made Qs 2 
uſe of the Declaration. a 

39. The Value of the Chattel, for the REPS np rc 
Trover u n ns _— 
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58 a: 41. T. "FE: 4 8 * Ne "Ry F, 1 are N . 70 Are * <4 N 1 «4 


| n e eto agpe % Bench were i in one Ca Cale aivided Sade” 
in Oradea, whether the want of = in the Declaration in an, Action 
of Trover, the Value of the Chattel be not ſuch a Matter of * ** 2 
after a Verdict cured by the Statutes of 2 * 

41. It is the uſual and the more per Way, for the Plaintiff. in. an 4 13. 
Action of Trover to alledge in his Dec ation, that the Chattel came to the Inc 
Hands, of the Defendant by Fiodiog z. but it is. faid, to be ſufficient, to 
4 5 Fe e © that it came to the lands of the Defendant. 5 

he Venue in an Action of ine a Fe. laid * N for the Salk. 29% 
Converſion of a en Telnd. ed e F — 
5 7 . 4.3 2 14 TA 8 Med, yan. 

43- If the Finding of the Chart), me (beg an Action 
of Trover is brought, be in one County, and the "Converfion in another, 
the Venue may be hid in either County 3 or, as chis'Adtion i UN, 
it may be laid in any other County. nene 

44. Ir is not to lay d ven he Aion of Trover' ache Cro. ki. 78, 
Plate where the Converſion was: But the Declaration in ſuch Action is 2 Bein, 
bad, unleſs ſome Place be alledged: Becauſe, unleſs 4 Converſion at 3 C. c 
Place certain be found by the Jury, the Plaintiff is dt intitle to" Jody: d 

45. It is in one Caſe laid down, that, ' although the' Declatitiodiih: "an 1 Roll. Rep" 
als ef Trover dledge the Finding to have been ar 4 Place certain, if 132. Mat- 


5 th . 
87 bot bred ov. that the Sorry wm" X. egit i Scranſon, 
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46. But i it is laid down i in a e cal. that if the Finding be N Ball. 206. 
ledged at a Place certaip, it is not Dr * ae d che e 1 
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47. In the Dedtirdtia'ts i an Aer Mere eee 
Chattel came to the Defendant's Hands by Fioding upon 
of May in a certain Year, and that afterwards, e the firſt Day 
May in the faid Year, he converted the Chattel. Upon a Motion in Ar⸗ 
reſt of Judgment it was faid, that this Declaration js n ; becauſe the 
Converſion is alledged to have been before the Finding: But li was holden 
to be good: And by the Court As the Words, that afterwards he con- 
verted the Chattel, ate à ſufficient Allegation, that the Converſion was 
after the Finding, that which is contained under the  ſeilitet * to 
theſe NY and muſk be any as e e owed 
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Bev. AR. fur wed 4. The Defend e tx an Kei; of Trover cantot plead;*that cr Phin: 


le Ole,” ©» riff was not poſſeſſed" of the Chattel charged to have been Chefe | 
pl. 1% his beengte proper Goods: Nor is there any Neceſſity for him to plead this ; 


laintiff „unleſ he himſelf. 
e . 3 we, ee Tn Be Jane Sen Fleas” chat be 
a 


ied and fold e Goods the D 7 21 ent abich is the Jag 
"ning &B/que” Bot that he converted — * uliter vel alto mods,” Titk 
Plea was holden to be bad: And by the Court The Defendant out 
ach yy pleac I 861 5 guilty, and might have given the des pe in 
Evit dence. 2 

Alles. Har- 51. or ie may be inferred from be Mae" the Defividine hh 
Action of Trovet may plead the 8 of Money, before che Action 

Lo. 1538, was brought, in Satisfaction of the Converſion. 
Cro. Biia:657. 52. The Converſion of an Ox, being charged in- ithe Decke as K 
Ferrers . Action of Trover, the Defendant pleaded, that the Plaintiff had 3 


40 Eliz. Ox vpon. a, Day certain; that the endants in that An 
= that the Lak ing was in Right of the any > in Ern prov 
ion; that upon a Demurrer to this Plea there was Judgment. for. . / 
3; 9 Defcodants hat the Phaintiff ig, the preſent, Action and in the farmer is the 
+.» ſame, Perſon ; that the Ox charged to haye been converted in ſear 
1 Action 9 ＋ . , D r 72 55 former. Ac jon * 
the lame Ox; e Converſion, c to have been commi 
the TAE in the preſent Action, if — have been, was —— 4 
him together with the Defendants in the former Action; that the Defen- 
50 ae the preſeat Action was by. Covin not, made a Party to the former 
Ackion ; and that the Defendants in the former 8 by Covin not 
r one and be ee ; 


* made Parties to the preſent Action, which is brought 
Treſpaſs, Thing and Matter, as the former. The Defendant conc 

_ ith praying Judgmeat, whether, as there was Judgment for the 

12 qty in 92 1 former Action, ' the: Plaintiff ought to maintain the 

2 e. Upon x Demurter to this'Plea — and Kinſmill I. were 
of Opinion that it is good; and by them; as the Property in the Ox was 
buy the Judgment in the "he, Action determined to be in the preſent De- 
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there be Judgment for himng"this' Jodg n 
Action of *Trover for” tie 9 8 of che GG 
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Actioa for the fame Cauſe: 

54: Nhe Deelsratiom in an Action of Trover Cone of Oo. Car 330 
a hundred Sheep on de thittieth Day of Anil, in che nit Year of — 
the late | King, the” Deſcvdhat pleaded” Nor guilty un th. Kren of che pics. 
3 and as to the other vine, that the Plaltitif” had e I; 

an AQtion of Treſpaſs declared againſt him for taking tid driving a 

N C honed ped, 3 le _ 

| as to eleven of the Shitep; and as 


andther 


"(101 „ Hagen 145MQRU 4 


but he-averred,/ that the ſaid two Pence Damages were bt aſſeſſed for 
Valec of the —.— and chat the Defendant” on ar —— 


He then'traverſed, 
4 * 
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: ment was given, is the 
upon Joi == ft 
was Judgment 


Afton of 'Tref pals wire: ſo ſmall, thax th Chen watt ed n 
been given een for ting and driving u if i 
be intended, they were given as a Regompence for 
voold be deprived of his Property in eighty<line Sheep,” 
two Pence for them. n *fo great 


verſion was ſubſequent 20'the' raking; add 

tion of Treſpaſs ; for the'taking and 

is alleged to have been upon the 4 in 

teeth Year of the late King; but che C "| a 

AQtion' is „ is alledged to have been upon the thirtieth' 

April in the ſame Year. Telvertos J. who was ini 
van. V. 4 B 
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| the Jodgment in the former Action in 
and the Queſtion upon a Demurrer was, whether this Pleas 
pt bg tn the Caſe of Lacon 8 was relied 
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hich the A Evidence will be Tofficiees 
pr which is io maoy Caſes ſufficient 
. | . and conſequently to maintain an Action 
ver, 1 to maintain an Actiod of Treſpaſs ; becauſe in 
4 — a Goots moſt be proved to have been 
bai W further ſaid, that the Court may in the preſent 
that the Plaintiff way miſtaken in bringing av Actioa 
yo we fo, + Judgment in ag improper Action can 
one that is proper. Pexbergen ; Ch. J. Zones J. 
e the Plea is bad, and Jodgmens was 
Wen . Dellen J. did very much doubr. | 
2 Vertr. 170. 55. The Converſion of ten Pipes of Wine being charged in the Decls- 
Lechmere v. ratipe in an Actioa of Traver, the Defendant pleaded, that the Plaintif 
Toplady, ; e in an Action of Treſpaſs declazed againſt him for 
Tn SS and. carrying away teu Yy Sy that he had pleaded Not goilty 40 
Pen. in ths Abe ; and that upon a ſpecial Verdict, which is 
th, there was a ot for bim. He then averred, that the 
— 1. which the preſent Action is brought, are the 
| for the taking and carrying away of which the former Action 
Upon a Demurres to this Plea it was ſaid, that an Action 
will he in many Caſcs wherein an Adion of Treſpaſs will nut, 
the Calc of Putt and Rawftern was relied upon. In anſwer to this: ic 
t it appears-in the preſent Caſe, from the ſpecial Verdict, in 
Treſpaſs, which is ſrt forth in the Plea, that the Judgment 
the Merits; whereas in the Caſe of Putt and Rauſtern, as the 
in the AQtioa of Tieſpaſs was a general one, it could not appear, 
1 w not 1 "ale Miſtake! of the Action. The 
Juſtices were of at the Plea is good; but by Reaſon ; af 
lane ia he Caſs of pug nad Rawftern,, and of the Imporunity 
| 2s. Coualel, was given to argue the Caſe again. 
Mop . — this: Caſe, it is. ſaid, that all the Juſtices: were 
ini of what is ſaid to have been reſolvei in 
the, Plea len is. god. | The Reporter adds, that Pallexfen 
* been ſatisfied with the Judgment in Puit and 
the bringing of a Writ. of Error was as he welkre+- 
_ that be ſaw no Difference, betwixt that Caſe; 
. pleaded. was given upon a general Verdict, and 
whercio the Judgment pleaded was given upon 2 ſpceial 
5 chat if £7 S.; akeer converting the Goods: of 
. may n Money for which they werec {ld 
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An . Evidence of a Reiphi — 1 Roll. Abr. 
far the Coreerſion of which an of France, is Ek. fd. 169; 
Evideno? of C . Bur fac Io pac in every! 3 
dence of a Converſion. 84k. 2. 
38. 
7. Although it be proved, that the Defendant an Alien of Trover = Belt. 310.4 


did refuſe to deliver the Piece of Timber which lies upon his Land: Yet I 
if it be proved, that the. Deſendane —-—8 with the Piece Ont, 
of Timber, Evidence of a Refuſal to deliver it is not Evidence of a Con- © © 3 
verſion ; in az much = the Delendant in not in fack Cate guiky of a 
ws appear, the Chattel was loſt by the Defendant, or that he 
8. If it chat Was or 
was robbed thereof, before it was demanded, of a Refuſal to when 
liver it is not . very hard to 655. 
puniſh the Defendant as a Wrong -Doer, becauſe he did not deliver a Chat- 
tel, which was not in his Power at the Tune the Demand was made: Bur it 
is in ſuch Caſe neceſſary for the Defendant to prove, that the Chattel was 
lot, r i cs Pres nad. 

9. If the Defendant in an Aftion of Trover had a Right to detain the Ame. 269. 
Chartel, n Evidence of a Refuſal to 
deliver the Chanel is not Evidence of a Converſion, unleſs the Money 
were rendered before a Demand thereof was made. 

10. In an Action of Trover by an Adminiſtrator he declared for the Str. 60. Cro- 
Fioding and Converfian of the Ram —e— The Evidence was, ſier v. Ogilpy. 
that the Rum was taken by the Defendant during the Life of the Inteſtate; 
but that it was not made uſe of by the Defendant untill che Inteſtate was 


I dead, 


* Pore 


j ; 
3 
. 3 
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(G) Trover. 


— yaw wed hanger 


© the Chattel, it does 


—— — — — — 6 


r Time ſhew that he has not been guilty of a Converſion : But if 
an Action of Trover a rr 


JF. N. do afterwards bring 


| dead. T5 This Evidence was. bolden ro be ſufficient to maintain the” Aﬀjag: 
. And by the Court. —As:the, Plaintiff was ignorant of the Time of ufing the 


Rum, the Defendant dught, if he would avail himſelf thereof, to have M. 


cloſed this in his Plea ; but if he had done it, the Evidence, of his taking 


the Rum during the Life of the Inteſtate and keeping it untill bis Death, 


would have been ſufficient to maintain the Action. 


11. Every Thing, which tends to prove that the Defendant has not been 


guilty of a Convetſion, may bg given in Evidence i is, an Action of Trover 


upon iBe General Iſſu 1; 7H NG ICED IN 
12. A Carrier, who is Defendant in an Action of Trover, 
Evidence upon 


Demand been 


the Defendant in an Action of 


Right in Evidence 
in any ſuch Caſe been guiley of a Converſion. 
13. If one Joint-owner of a Chattel bri 


the General Iſſue, that he refuſed to deliver the Goods, 
- cauſe! the Money Se of them had not st the Tice! of a 


ng ar other Ince fe Kind it may in the 
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rover hid a 


a Right at the Time of a Demand to detain the Chatrel; he NT 
upon the General Hue becauſe the Defendant 


p JJ 3 
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os un Abs of Trover 4 gin 
another Joint-owner, the Defendant may give in Evidence upon the Ge- 


neral Iſſue, that he is Joint-owner with the Plaintiff; — 


ſhews a Right in him to the Poſſeſſion of the Chattel, does, at 


fendant cannot 
owner with the Lanai 

14. If the Money, for which J. S. did after conver 
J. N. fell it, have been recovered by J. N. in an Action 


ere that 


ſame Chattel, the Judgment in the Action of Aſumpit may 
Evidence in the Action of Trover upon 


pears from this Jud 


ent, that the Plaintiff has recovered: 
iſe appear, that he has no Property therein 


Is conlequently that the Defendant bas not been guilty'of's/Converfion. 
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they muſt be kept together, until they have given a Verdict in open Court. 
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replied; thit the Place da uch che Trelpals is is charged s his Land, 
200 U d Land of the Defendant. Iſſue being joined upos the 


cation, a Verdict was found for the Plaintiff Upon a a Monos i in | 


Judgment it was ſaid, that the Iſſue is immaterial; for that the Place in 


which the Tre 2 is charged may be the Eſtate of rhe Plane, and yer be 
may not be in t 


5 Rep. 43. 


Nichol's Caſe. ment of the Money due thereupon ; but did not 


Moor 692. 
S. C. 


Poſſeſſion A which he muſt be in order o maintain 

this Action. The Plaintiff had Judgment: And by the Comm .— x is . 
that the Place in which the Treſpaſs is charged is the Land of the FE 
and we will after a Verdict rather intend that he was in the Poficifioa rh 

than that he was nor. 

12. In an Action of Debt upon a fingle Bill the Defendant a plated Pp 


Iſſue being joined upon the Plea, a Verdict was hr ihe Plainciff, and 
Judgment was given for him. A Writ of Error being in the Ex- 
chequer Chamber, it was aſſigned for Error, that, as the Payment of the 
Money due upon a ſingle Bill is no Diſcharge of the Bill, onlefs there be an 
Acquittance, the Iſſue is immaterial. The Judgment was affirmed - And 
by the Court — If the Verdict had been for the Defcadant, it would perkaps 
have been bad, becauſe an Acquittanct could not 8 this Iſſar have 


© - / Found: But, as the Verdid finds chat the Money due 3 


Cro. Ja. 678. 
Johns v. 
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the Iſſue being immaterial, no Judgment could be given 


did not diſſeiſe the Defendant ; and the Court will never ſuffer ane Party, 
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 Leflor being ſeiſed of the Premiſles by the Diſſcifin demiled the fame to the 


Plaintiff; and that the Defendant entered upon the Plaintiff, 2s it was lawful 
for him to do, the Plaintiff that his Leſſor was ſeiſed in Fer, 
and traverſed the Diſcuſſion of the Defendant. Iſſue being joined upon the 
Replication, a Verdict was found for the Plaintiff. Upon a Motos in 
Arreſt of Judgment it was ſaid, that, as the Defendant was by his own 
that. 
the Verdict. 
Judgment was given for the Plaintiff : And by the Coun —If a Venn 
had been found for the Defendant, it would have been bad; becauſe it 
would have found a Diſſeiſin of a Termor : Bur, as the Verdict ia for the 
Plaintiff, Judgment may be well given; becauſe it only finds char his Leia 


if conſiſtently with the Rules of Law it can be prevented, to avail _ 


of his own bad Pleading, in ander 9 deprive . 
Verdict. 
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made at A. dated 1 Nov. 18 Cara. The Plaintiff replied, that 5. 327. 
not make a Demiſe to the Defendam at A. dated 1 Nov. 18. Car. 2. in Man- 3 
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which relates to the Thing not in Iſſue as Surpluſage z in as much as ; the 
Jury had nothing to do therewith, 
6 Rep 57. 2. If the Matter in Iſſue be whether there are Aﬀets, and the Jury god 
Dowdale's that there are Aﬀers beyond the Seas, the Verdict is nevertheleſs good; for 
1 5 ö will, in giving Judgment, reject che Words beygnd the Seas as 
Bro. Nugat. ed Ine b. whether, J. S. died ſeiſed of certain Premiſſes, 
nk 1 * the Jury, after finding that be did die ſeiſed thereof, find that con- 
8 tingal Claim bas fince the Death of J. 8. been made by 7. N. che Verdi is 
i nevertheleſs good; for the Court, in giving Judgment, will got pay any = 
gard to what is found concerning the continual 
Cro. Ja. 407- 4. in an Action upon the Caſe for Words the Jury, after finding thac 
Sidenham . endant ſpoke the Words in Iſſue, find that he ſpoke other flanderous 
» Row, ave. Words, the Verdict is nevertheleſs good z for the Court will; in 8 
717. pl. 4. Jadgmeut, reject the finding of the b her Janderons Words as Surplulage. 


Hob. 52, 54. - 5 Ia an Atien'of Scire Facias againſt the Executor of J S. the Matter 
Foſter v. in ive. was, whether J. S. had been taken in Exccution by Virtue of a 
Capias ad Satisfaciendum ſet out in the Declaration, which iſſucd upon a 
Judgment obtained by che Plaintiff againſt J. S. The Jury found, that 
J. C vas bot taken in Execution by Virtue of the Capias ad Satisfaciendum 
ſer out in the Declaration, but that be was taken in Execution by Virtue of 
an Alias Capias Satisfaciendum which iſſued upon the Judgment. This 
Was holden to be a Verdict for the Plaintiff: and by the Court—As it is 
found that J. S. was taken in Execution by Virtue of a Capias ad Satis 
facieulam which iſſued upon Judgment, the Word Alias, which only 
ſhews'the particular Species of Capias ad Salisfaciendum, ought to be reject- 
ed as Surpluſage. a 
Cro.Car. 210 6 In an Action of Aſumpſit the Jury found a Verdict for the Plaintiff, 
Taylor S. ad, after aſſeſſing Damages to the amount of thirty Pounds, added the 
Willes. following Words, rhe Damages to be paid in dying if by Law they may be fo 
paid,” Theſe Words being omitted in the Judgment a Writ of Error was 
brought, and the Omiſſion was aſſigned for Error. The Judgment was 
affirmed : And by the Court—As the Verdict, which finds for the Plain 
tiff and aſſeſſes Damages, is a complete Verdict, what is added as to the 
Manner of paying the Damages is nugatory, and being fo it is very properly 
omirted in the Judgment. 
2 Saund. 308. 7. After an Inditmens found at an Aſſize had been ved by Cer- 
Rex v Urlyn. z;orari into the King's Bench, the Defendant pleaded Not guilty, and Iſſue 
was joined upon the Plea by the King's Coroner. . The Jury found the 
NE Lice Defendant guihy of the Premiſſes, 7rout the Coroner bas complained againſt 
i. Upon a Motion in Arreſt of Judgment it was ſaid, that the Verdi 
is bad, becauſe, as the Inditment was found at an Aſſize, the Coroner has 
not complained againſt the Defendant ; and that the Fault is not cured by any 
of the Statutes of Jeofails. The Verdict was holden to be good: And by 
the Court The Verdict, which finds the Defendant guilty of the Pre- 
miſſes, is compleat, and confequently, as that which follows concerning the 
of the Coroner ought to be rejected as Surpluſage, it will not 
want the Help of any of the Statutes of Jeofails. 
372. 8. Upon an Iſſue directed out of the Court of Chancery the Jury found 
eyward's a Verdict in the following Words. Our Verdict is, = the Defendant 
did not aſſume to thę Plaintiff in Manner and Form as in the Record is 
ſuppoſed : But notwithſtanding this, if the two Witnẽſſes J. S. and J. N 
have teſtified the Truth, as we think they have, then we find, that the 
Defendant did aſſume to reaſſure to the Plaintiff ſo much of the Land 
mentioned in the Record as the Defendant had bought of the Plaintiff, 
41 ; rol i of twWO Hundred a nd fifty Pounds by the Plaintiff to of. 
fenda within three, Yes alter tlie pa ; arid i the Court ſhall 
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think ſo we find for he Plaindif, and a5cla Damages 4 to the Amount of 
twenty Pounds, and Coſts to the Amount of four Pounds. The Verdict 
was decrerd by the Chancellor to be a Verdict for the Defendant; and Dyer 
]. and Ajleffe J. whom he called to his Aſſiſtance, and the Counſel for boch 
Hy were atisfied with the Decree. _ | 

_ If a Verdict, after finding the Mitter in Iſſue, find a Thi which Bro. Nugat. 
ni have betn pleaded in Abatement, as Foint-tenancy, the Verdict is pl. 27. 
good; for, as the Defendant did not avail himſelf of the Joint · tenanq, 
by pleading i it in Abatement, the Court will reje& it as Surpluſage. 

10. In an Action of Waſte the Plaintiff declared, that che Defendant, 2 3 Leon. 80. 
ing ſcized. in Fee of the Premiſſrs on which the Waſte was committed, had Pepy's Caſe. 
cnfcoffed J. S. to the Uſe of the Defendant for Life with Remainder to the 
Plaintiff in Fee, | The Defendant pleaded, that the Feoffment was to the 
Uſe of himſclf jv Fee, ab/que hoc that it was to the Uſe of himſelf for 
Life with Remainder to the Plaintiff in Fee. Iflue being joined upon the 
Ples the Jury found, that the Feoffment was to the Uſes mentioned by the 
Rhone But they found further, that the Eſtate for Life reſerved to the 

cadant was witbout Impeachmeas of Waſte ; and ſubmitted it to the Court 
whether the Plaintiff ought to have Judgment. yndbam J. was of Opi- 
nion, that the Plaintiff ought not to have Judgment ; in as much as it 
appcarcth from what is found by the Verdict, that he had no Cauſe, of Ac- 
ion. But Azderſon Ch. J. Rhodes J. and Periam J. were of Opinion, that 
the Plaintiff ought to have Judgment; and by Anderſon Ch. the Matter 
in Iſſue is found for the Plaintitt ; and as the Defendant did not avail him- 
{cif of tbe Privilege of being diſpuniſpable of Waſte, by pleading, it, the Jury, 
it not being in Iſſue, had nothing to do therewith z for which Reaſon. that 
which is found concerning it ought to be rejected as Sorpluſage 

11. In an Action of Aſumꝑſit againſt an Executor the ae declared ro. Car. 130. 
upon a Promiſe of the Defendant's Teſtator. Iſſue bein the Iokerſalls v. 
Plca of Non the Jury found for the Plaintiff: But the ar they wit Same. 
found, that the Teftator was dead before the Day on which the Þ fre by it 
alledged to have been made. The Verdict was holden to be good: 
the Court As the Jury have found for the Plaintiff, their Cnding: that rd 
Tefator was dead before the Day on which the e is. WOE te have 
been Lt en he Ie as eee ? | 
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Verdict which varies from the Ifve in a Marter of Subſtance is 
bad. 

2. What is foch a Variance betwist Vergick and che Ide, 9 — 
the Verdict bad is beſt to be learned from conſidering the Determinations 
upon ph, 4 ne 3 which ann Actions ſhall be men- 
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3. The Planiiff.j in an a Ales, ft declared 8 by 2 Roll, Abe. 


two Perſons. Iſſue being joined upon the Plea of Non Aſumꝑſit, the Jury 707. pl. 49. 
found, that the Cy was made by 93 one of the Perſons. This was 
holden to be a Verdict for the * ; the Contract found being differ- 

ent from that which is in Iſſue. 
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(0) Verdict. 


2 Ventr, 151. 
Bland v. 
Haſelrig and 
Others. 


Carth. 196, 
Beake v. 
Kent. 


2 Roll. Abr. 
719. pl. 18. 


Brownl, 13. 
Gore v. 


Colethorpe. 


Cro. Eliz. 292. 
Bagnal v. 
Sache verel. 


MS. Rep. 
Thompſon v. 
Spencer, Eaſt. 
8G 3. in 
K. B 


| Manger” that he Plaintiff may recover whac is juſtly due. 


4. The Plaintiff it arr Action of Aſſumpfit declared —＋ a Promiſe by 
four Perfots. The Deftndanrs all jomed in the Plea of 

fra fex Amos, and Iſſue was thereupon joined. The Jory found, chat one 
of the Defendants had promifed within ſix Years; but they likewife found, 
that the other three had not. It was holden, that, as the Jury have not 
found the Promiſt which is in Iſfue, the Verdict is for the Defendants. 

5. In an Action of 8 the Defendant an Adminiftraror pleaded, 
that three Judgments had' been obtained againſt him as Admimiſtraror"ts 
J. S. that thoſt Judgmems are ſtill in Force, and that he has Aﬀets in his 
Hands only to the Value of five Shiflings which are liable to thofe 
ments. Plaimiff teplied, that thoſe Jodgments are kept in Force-by 
Fraod, and Hfue was joined upon the Repheation. The Jury found,” that 
one of choſe Judgments was Kept in Force by Fraud. The Verdict was 
holden to be for the Phintiff: And by the Coott—As the Defendant's 
Plea is: found to be falſe as to Part, the Plaintiff ooght to have J 

6. In an Action of Afr the Plamtiff declared, that the Defendant 
was indebred to Him in the Sum of twenty Pounds, which he promifed'ts 

Ly —_ Requeſt. The Drfendant having pleaded Now Aung r, the 
Fory hd; that the D-fendant was indebred to the Plaintiff in the Sum of 
ten Pounds upon one Account, and in the Sum of ten Pounds upon ano- 
ther. The Verdi& was holden to be bad; becaufe, as the Iſſue is joined 
opon. one Promife and the Jury have found two Promiſes, the Variance 
is in a Matter of Subſtance. | | * 4,0 

7. In an Action of Afumpft it was alledged in the Declaration, that 
the Defendant, in Conſideration that the Plaintiff would give Credit for 
certaiy Goods to J. S. promiſed ro pay for the ſame, herr he ſhould, after 
the Delivery of any Goods, be requeſted ſo to do. The Defendant pleaded 
Non » and Iſſue was joined vpon the Plea. The Juty found, chat 
the dant did promitfe to pay tor che Goods, Bur they did not find, 
that a Requeſt of Payment had been made to him after the Delivery of the 
Goods. The Verdict was holden to be bad: And by the Court As the 
Duty could not in this Caſe ariſe until 2 Requeſt was made, the Requeſt is 
material and conſequently, as this is nat found the Vesdiet is dad. 
g. le has been hererofore holden, that if the Plaintiff in an Action of 
Aſſumpfit declare upon an Indabitatus Aſſumpfit, he cannot recover à leſſer 
Sum than he declares for. In an Action of 4ſſumpfit the Plaintiff declared, 
that the Defendant was indebted to him in the Sum of fifty Pounds, which 
he promiſed to pay. The Jury found, that as to forty-ſeven Pounds, Par- 
cel of the ſaid fifty Pounds, the Defendant had promiſed ro pay it, but 
they likewiſe found, cht as to the Reſidue he had not promiſed to pay it. 
The Verdict was holden to be for the Defendant; becauſe the Promiſe 
found is different from that which is in Iſſue. 

g. But however- it: may have been heretofore holden, it is at this Day cer» 
tain, that the Plaintiff in an Action of Aſunpſit may recover a leflgr Sum 
than he has declared for, notwithſtanding he have declared upon an Indebi- 
ro. Add it was in a very late: Caſe bolden, that, although the Plaintiff 
in an Action of Aſumpſit have declared upon an Infimul Computaſſent, be 
may recover Damages to a leſſer Amount, that the Ballance alledged to 
be due; and by Yates J. as the Promiſe upon which an Action of Aſſumpfit is 
founded cannot extend feerfier than vo what is juſtly due, the Jury, in 
aſſeſſing Damages, have a Power to divide the Damages alledged, in ſuch 
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aten? la got 7 8 | '#, 
2 In « an Action pen on the Cal 
34 | Ae . | go iim WTF I, 35 

rr. th nA the Caſe the wann dae that the Defen- ©, tus 88 
dant, of hom he d por the > witranted them to be found, G comet 
and he alledged that they > ery TART: "The Defendant pleaded Not Mete. 

uftry, and fue was Big upon the Plea. * A le t 
guilty as to one of the 'Oxen, and 0 tp the other. Upon a 
Motion in Arreſt of Judgment it was i ted, thak, the Iſſue is whether 
the two Oren warranted to be be found wete anſotmd, —_ the Verdict finds 
that only one of them was unſound," the Plaintiff to have 2 
ment. Judgment was given for the Phaiotiff: A by e Coort— $ 
Action is not in this Cafe founded upon the 'Contraft, bot vpon dhe De 
ceit, the Verdict is oo 
12. In an Action upon! the Caſe for # falſe Return to a Mandamus the Cant. 228. 
Plainriff declared, that he was choſen Bailiff of the Borough of A. upon Vaughan v. 
the fut Dry of Gabe in a certain Year, which was alledged to be the cùf- Lewis. 
tomary Day for chooſing a Bailiff, The Defendant pleaded Not guilty, and 
Iſſue was joined upon the Plea, It was proved at the Trial, that the Plain- 
tiff was choſen Bailiff vpon the twenty<ninth Day of September i in the Year 
mentioned, and that this is the cuſtomary D "> chooſing a Baili Cuſt It was 
objeAaed, that as the Day, which is in this Caſe Parcel of the is” 
rtiateria}, the Election proved is a different one from that e 4 
and that for this Reaſon the Plaintiff ought hot to recover. 
was over- ruled; and by Holt C. J. As the ſubſtantial Part of he 1 5 
namely, whether the Plaintiff was elected according to the Catom 
proved, it is nt material, whether the Election was upon the Day men- 
be in the Declaration. 

3. fo an Action upon the Caſe, in which the Declaration Ti gd the Co. Ja. 630. 
inctokng of three Acres of Land, the Plaintiff afledged a Right of Com- Eardley v. 
22 aug as appurtenant to fixty Acres of Land, fixry Acres of Megdow Tamock. 

eighty Acres of Paſture. The Defendant pleaded ot gully, Tue * q 
oled vpon the Plea. It being found by the Jury, _ wi | 
bad A bo. be Common in the three Acres of eben in to a 
Mefſuage and ninety Acres of Land a "Har to Nor eſuage, Judg- 
ment was given for the Plaintiff, A Writ of Error being brought it was 
aſſigned for Error, that the Ri , of Comma found by the Verdic is dif- 
ferent from that which is in Iſſue. The Judgment 8 affirmed: And by 
the Court — The Right of eie alledged is only Matter of 1 
ment; the ſubſtantial Part of the Iſſue being be a Wrong has been 
done to the Plaintiff by inclofing. If the Ifve had been, whether the Plain- 
tif s Right of Common were appurtenant to the Land, Meadow and Paſtyre 
mentioned in the Declaration, the Verdict would: certainly bave been bad: 

Bur it is not material upon the preſent Iſſue, whether the Plaintiff 's Right | 
of Common be found preciſely as it is attedged. 
14. An Action upon the Cafe in the Nature of a Conſpiracy being 2 Roll. Abr. 
brought againft two, they both pleaded Not guilty, and Iſſue was joined 708. pl. 52. 
upon the Plea. The Jury found only one of rhe Defendants Guilty. The 
erdict was holden to be good: And by the Court—In an Action upon the 
Caſe in the Nature of a Confpiracy one Perſon wg a found guilty. 
15. But if in Action of Conſpiracy againſt two, Iſſue be Foie ypon the Ibid 
Plea of Not guilty, and the Jury find only one N them Heile. the Ver- 
dict is bad z becauſe one Perſon cannot be guilty of a Conſpiracy. 
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3. In an Action 2 Covenant 
< Holt fie. 16, The Plaintiff in an ARtion of Gr 8 that upon the Sale 
7 9%. Hicks of certain Land by the Defendant to him, which was "eſtimated at a cer- 
Goats. tain Number of Acres, the Defendant covenanted Jay bim at, the Rate 
of eleven Pounds by the Acre, for as many Acres as Id be wanting of 
the Number the Land was eſtimated at; and be alledged, that as many 
Acres were wanting, as did at the Rate of eleven Pounds by the Kere 
amount to the Sum of ſeven hundred Pounds. The Defendant pleaded,' 
that there were not ſo many Acres wanting, as did at the Rate of eleven 
Pounds by the Acre amount to ſeven hundred Pounds, and Iſſue was i: 5 
upon the Plea, The Jury found a general Verdict for the Plaintif 
they aſſeſſed Damages to the Amount of only four hundred Pounds... 
Verdict was objected to as being variant from the Iſſue: But it was bold; 
to be good: And by the Court As the Deſign of the preſent Action was 
to recover Damages, it was intirely in the Breaſt of the Jury, notwithſtagd- 
ing they found all the Acres to be wanting, to aſſeſs ſuch Deng as 
appeared to them to be reaſonable. _ 41 vioaths 


4. In an Action of Debt. 


7. In an Action of Debt upon the 2 & 3 E. 6. for not ſetting 
Cro late Tits, the Defendant pleaded roy Debet; che Jury found the nog 
Skelton, the Tithes ſubtracted to be leſs than the Value alledged in the Plaintiff's 
Declaration. This was holden to be a Verdict for the Plaintiff : And by 
the Court— There is a Difference betwixt an Action of Debt founded up- 
on a Specialty, or upon a Contract, and one founded upon a Statute giving 
an uncertain Sum by way of Severalty. In the former, Caſe the Ver- 
dict cannot be fox a leſſer Sum than is demanded, unleſs it be found that 
Part of the Debt was ſatisfied: But in the latter Caſe the Verdict is good, 
although a leſſer Sum than is demanded is found to be due. 
2 Roll. Abr. 18. The Plaintiff in an Action of Debt declared for the Sum of rwenty- 
703. Baugh four Pounds eight Shillings. The Defendant. pleaded Nil debet, and Ifſue 
v. Philips. was joined upon the Plea. The Jury found, that the Defendant was 10» 
debred to the Plaintiff in the Sum of twenty-four Pounds; but they like- 
wiſe found, that he was not indebted to him in the further Sum of 51 
Shillings It was holden that the Plaintiff ſhould have Judgment: 
by the Court—The eight Shillings may have been paid. G 
2 Roll, Abr. 19. The Plaintiff in an Action of Bebt declared for the Sum of twenty 
702. pl. 3. Pounds. The Defendant pleaded Nil debet, and Iſſue was joined u 
the Plea, The Jury found, that the Defendant was indebted to the P 
tiff in the Sum of forty Pounds. This was holden to be a Verdict for the 
| Defendant. 
2 Roll. Abr. 20. In an Action of Debt brought againſt an Executor the Plaintiff de- 
702. pl. 4. clared for the Sum of twenty Pounds, the Defendant pleaded, that he had 
no Aﬀets in his Hands, and Iſſue was joined upon the Plea. The Jury 
found, that the Defendant had Aſſets in his Hands to the Amount of forry 
Pounds. This was holden to be a Verdict for the Plaintiff; for, notwith- 
ſtanding it vary from the Iſſue, the ſubſtantial Part of the Iſſue, namely, 
whether the Defendant had Aſſets in his Hands ſufficient to ſatisfy the 
Plaintiff's Debt, is found for the Plaintiff, 
Cro. Ja. 136. 21+ In an Action of Debt the Plaintiff declared vpon a Bond dated the 
Lane v. Ple- ewenty-fifth Day of November. The Defendant pleaded Non eft faftum, 
dall, Mich. 4. and Iſſue was joined upon the Plea, The Jury found a Bond dated the fif- 
Ja. i. teenth Day of November. © This was 14 to be a Verdict for the Plain- 
tiff; becauſe the ſubſtantial Part of the Iſſue, namely, whether the Bond be 
the Deed of the Defendant, is found for the Plaintiff. 


22. But 


22. . Bot it is faid in a ſobleguent Caſe, thar the Verdi would in ſuch Salk. 463. 
Caſe be for the Defendant : becauſe the TE en ew Ge 
in Iſſue and the Caſe of 1 is . — to de Law. 0 


23. The Plaintiff in an ARion of Debt . — Ar a nana 
into by the Defendant. The Defendant pleaded Nan et faitum, -_ Iſſue 

was joined upon the Plea. The Jury found a Bond entered into by 
Defendant and J. S. This was holden. to be a Verdict pl ak hol 
for that, as the Defendant and J. S. did both ſeal and deliver the Bond, it 
is the Deed of cach of them, and canſequendy exch, of thee anſperabl 
for the whole Money thereupon due. 15258 

24. In an Action of Debt upon a Bond, Siege for eh Preformanca Dyer: 115. 

of the Covenants in an Indenture, one of which was that the Defendant Anon. 

ſhould not cut down Trees, the Breach aſſi was cutting down twenty 
Trees. The Defendant pleaded, that he did not cut —_ twenty Trees, 
and Iſſue was joined upon the Plea.. The Jury found, that the Defendant 
did not cut down twenty Trees; but they found, that he cut down ten. 
This was holden to be a Verdict for the Plaintiff : And by the Court 
e the Verdict vary from the Iſſue; yet, as enough is found to 
make the Defendant liable to the Penalty of the Bond, the, Phingf ou 


to bave 

28. 1 Defendant in an Action of Debr pleaded Payment of the Maney, 1 Keb. 662. 

ro: which. the Action was brought, at 4. Iſſue being Joined, upon the, Plea, Lucas . 
the Jury found that the Money' was paid at B. This was holden to be 4 Harlow. 

Verdict for the Defendant ; for that, as the Payment of the 233 25 

ſubſtantial Part of the Iſſue, it is not material where 1 it was . 


i Inf. 262. 
Hob. 513. 


2 1 
5. In an Action of EjeQment. * 
Arn . 

26. The Plaintiff in an Action of Ee meat 4 * upon a Leaſe 2 Roll. Abr. 

from two Perſons. Iſſue being joined upon the Plea of Not guilty; the 719. pl. 25. 
Jury found, that the Leſſors of the Plaintiff were Tenants in Common. 
This was holden to be a Verdict for the Defendant : And by the Court— 
As only one Leaſe is declared upon, and the Verdict does virtually find two, 
the Eſtates of Tenants in Common being ſeveral, the Variance is in a Mat- 
ter of Subſtance. Bur it is ſaid, that if the Jury bad found, that the Leſſors 
of the Plaintiff were Coparceners, the Verdi& would have been for the Plain- 
tiff; becauſe, as two Coparceners do only make one Heir, their joint Leaſe 
is as good as the joint Leaſe of two Joint-tenants would have been. 

27. If the Plaintiff in an Action of Ej _ declare u T% a Leaſe for a , Roll. Abr. 
Term of Years made at a Day certain, erm demiſ which is to 704. pl. 20. 
commence immediately, and the Jury #9 a a Lich for — ſame Term 
made at another Day, the Verdict is for the Defendant, the Variance being 
in a Matter of Subſtance. 

28. But if the Plaintiff in an Action of Ejectment declare upon a Leaſe 2 Roll. Abr. 
for a Term of Years made the firſt Day of May in a certain Year, the Term 704. pl. 119, 
demiſed by which is to cominence at the Micbaelmas Day following, and 
the Jury find a Leaſe for the fame Term made the firſt Day of June in the 
ſame Year, the Term demiſed by which is to commence at the Michaelmas 
Day following, the Verdict is for the Plaintiff; for it is not material u 
what Day the Leaſe was in fuch Caſe made, provided it was made belies 
the Day on which the Term was to commence. | 


29. If 
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declare upon a Leaſe of 
tweaty; Acny, andthe Defendam who has pleaded Nos guy, be found 
FSuilty as Go den Acres, the Verdict is good : Bur if is in this Caſe faid, d if 
the Defefidanc had plead ed Non dit, and che Defendant had been found. 
gmhy av toten Acres, the Verdict would have bers had. *. 


©; yo- And it in in 4 fublcquent Caſe laid down, thac the Plaingf would in 


| Ide mme ic that dawn, charthe — Warts 
Tale be eatifledt to Judgment; for c. as the Leaſe found is not b 
k HAte is Joined, the Variance is in a Matter of Sobftance. 


2 Roll. Abr. . Ice bunvülff in a Acton of Zjectment declare upon c 
704- pl. 22. Houſe, and the ] Hi te halt have ee fo that Pare. 
1 Ene bi thi Fan, de have Jodgaient for that Fut. 
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csi 430 335 he Plaidtiff in n A Ales by rye on 


Guy v. hundred Acres of Lind. The } 
Rand. 


3 cement declared upon a Leaſe of a 
332 vty found the Defentanc 
Skinner. 


$0) 22.1 Nach e Ae 
proves a Tirle unto: But the 
e Writ of Feen i i ack Co te eee 
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to all chat the PlaindFhas declared fbr. udg- 

ment was diſcharged : And by Lord Mensfield Ch. J. there ſeems to be no 
|. + 1 . (od Reaſon, why the Plaintiff in an Action of 

$i _ cover that Part of what be has declared for to which be proves a Tide; 

and it is laid down in 1 Sid. 229. may recover ſuch Pact. ! 

180 66. 36. If an Action of Ejectment be brought againft a Huſband and his 


Hems v. Wife, and only one of them be found guilty, the Vercit is good. 


ci 799: . 37: The Defendant in an Adi of Rev lg, that the Phaatiff 


Land of him by Fealty, Suit of Court, 

— Shillin and four Pence; and I 

' Yelv. 143. The intiff traverſed 
Woe = joined upon 
held of the Defendant E 
NN 3 
| holden to be a Volk br 


in Arrcar. 


Hob. 72. 
Pope v. 
Skinner. 
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Common to the Fiseet to be holden —— the Gwenry-Gfi D | 
of the ſaid March for bne Teur. The Defendant traverſed the 


and Iſſue was joined upon the Traverſe. The Jury found a Demiſe 
Villers to the Plain, made the twenty- 


Time of taking his Cattle 4 Right | 
hams, is found for bim z and che Day of mai 
The Re 4 aint thee vader Nate b = 
mon in arnt chan under a Demi Wills, 8 
have been bad. a: * _ 
39. The Defendant in Agen of Replevia eee, the Taks 
Cattle Damage-feaſaiit.” Jo Bay 00 ny 0 TE 


for a Right of "Iffue | 
Fry fond; that rhe DIE the Preſcription, 


found,” chat be ought" 


* 
Ales 


8. 


2 


2 
to ſet r 1 was liable to the or his Title to the Right of Com- 


ſetting this out: But it is added, that if the 


the Plaintiff would hor, in Caſe he had end fe this . wee ſhown 
rn. k 1 . - 
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its e 6 _ an Adio of Trp. + if 21 : 
„ $17 +40. 4413; iv 4 =69 
40. In an Aion 6f Treſpaſk the Plaintiff declared; wy drew. het. ae. 
carrying away of twenty Buſhels of Barley. Tee Defentiant having pleaded 793- f. 15. 
— the Jury found him of away- the Barley, bet 
not of threſhing it. This 2 ee 2 the Oy 
And by the Court—Torts are ſeveral, the carrying away of the 
a9 4 Tor, for whickthe Plaintiff is ĩntit led to reciver 
4. In. an Action of the Pluintiff declared "for 2 
ring his Cloſe. The. B havi Not guy, the Jury! Dod 2. Coke: 
found, that the Treſpaſs was committed ia che Cloſe, andthat one Arie ef- ol. Abr. 
the Clofe was in the Poſſeſſion of che Thaigtifr: Bur hey Hkewiſe Fodag; 703 F. 10. 
that a larger Part of the Cloſe was i the Poſſeſſion of tie Deſendant, and 
chat a ſtill larger Part chereof was in dhe -Poſſeſfion of . This wis 
holden to be à Verdict forthe Plaintiff: Aud by the Cor As it's 
found, that the Treſpaſs was committed in the Cloſe, and that Part of the = 
Cloſe wes in the there Mundo, chat 3 
Damages. 3.0" 271 21 $7363 SI at "ey 
42. In ao K Aden of Tref the Plajnif-declared” for breaking bis 
Cloſe, ann for esdag his Grits with Sivers) Came, to wit, with e e 
Oxen and Cows. Phe Defendant having pleaded Not*gailty;: the Ju 
found him guilty of breaking the Cloſe od exing the Grabs with divers 
Beaſts; and Judgment was given'for'the Plaintiff. * A Writ of 
brought, it was aſſigued for Error, that it is not found, that the Graſs was 
eaten by the Beaſts of any of the Kinds mentioned in the Declaration. The 
Judgment was affirmed : And by the Court The ſubſtantial Part of the 
Vor. V. 41 Iſſue 
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306 00) Werditt. 


Ive, vamely, whether ahoGnb of the Plaintiff PA 
tle of che Defendant, is found: and it is eng 


In an Aalen of T 

Cro. Ja. 43- In an ion r 2 

E. job ago 9 

— made an Aſſault upon A. B. with the G 1 

; P fe of A. B. took the C 
Def J N. pleaded Not guilty. lues d e upon 

the Jury found the Iſſue upon the firſt Plea for: F. S. But they found 

guilty. In order to arreſt the Judgment againſt J. N. it was 4 

Me 8 n for J. r 
in N. ment was given agaiaſt him: 

I N., ound g, the rene rather than ſuffer bim to avail bimſelf of che 


by J. N. was at another Time... But it is ſaid, chat if J. S. had pleaded 
Gift of the Gun by the Plaiatiff, and J. N. had pleaded Not guilty; as 
the Iſſue upon the Plea of J. S. had been ſougd for him, there 
been Judgment agiuſt J. N. notwithſtanding the Iſſue upon the 
Not guilty had been found againſt him; becauſe. it would then have ap- 
peared to the Court. from the finding of the Iſſue * the Hs of J. A. 
n N n 


8. In divers * Actions. 


pL 99. counted before J. S. and J. N. Auditors aſſigned by the Plaintiff, Iſſue 
ing joined upon the Plea, the Jury found that Su Defendant had c- 
counted before J. S. only. This was bolden to be a Verdict for the De- 
fendant : And by the Court The ſubſtantial Part of the Iſſue, 22 
— he had accounted to an Auditor aſſigned by the Plaintiff, is ſound 
him. 
1 Inft. 22. 45. In an Aſſize of Darrein Preſctitment the Demandant alledged, that 
the Avoidance of the Church was by Deprivation of the laſt Incumbent. 
Iſſue being joined upon the, Allegarion, the Jury found, that the Avbidance 
- of the — was by the Degth of the laſt Incumbent. - This was holden 
to be a Verdict for the Demandant : And by the Court The Avoidanceof . 
the Church is the ſubſtantial Part of the Iſſue, the Manner of endiiag ing 
oaly a Circumſtance. - 
Noy 93. 46. Ina Writ of ſecond Deliverance the Plaintiff made Title under a Deed 
Dicker . of Feoffment to A. and B. to his Uſe. The Defendant traverſed, that the 
Meld. Deed of Feoffment was to the Uſe of the Plaintiff, and Iſſue was joined 
upon the Traverſe, The Jury found a Derd of Feoffment to A. B. and C. 
to the Uſe of the Plaintiff. This was holden to be a Verdict for the Plain- 
tiff: And by the Court The ſabſtantial Part of the Iflve is, whether a; 
Deed of Feoffment was made to the Uſe of che Plaintiff, which' being 
found, it is not material whether the Number of the Froffres was te of 
three. 
1 Veatr. 32.3) 47. In a Suit upon A Writ of Prohibition the Plaintiff alledged a Modus. 
Anon. The Defendant pleaded, that there is not ſuch a Modus as the Plaintiff has/ 
alledged. Iflue being joined upon the Plea, the Jury found a Modus 
different from that aledged by the Plaintiff, and a Conſultation was' 
prayed. It was holden, that a Conſultation ought not to be awarded: 
Ling by the Courr—As the Jury have found, that there is a Modus, the 
Defendaac ought not to be Wn to. oy in che e as for THEIRS 
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50. | Ban ris in ner Bake kd own, harthe Perfor-indied.upon 
Caugincr = For char the Kilkeg is the fobſtantial Part of the Iſſue. 
— Morder, di Machalhabe Priſoner 2 1 es. 6 


Wound ; avid cbey concluded their Verdict in theſe Words, ” If upon the 
Opinion that the Killing was Murder, 
gziry of Murder in the Manner it is charged in 
was taken, that, as the Jury had not 
wound —— the Court could 


* 
— — Adurdev in the Manner it is charged in the: di- 
— ——ů— —— 


—— —ñ—üUU — of Murder in the Manner it 
— — r chat the ene 
Was 


— N ron 


Defendant 7. N. was Fea 
c p 
ſhould de given againſt 7.8. * 16s Ball: 
are ſeveral. ſh | 
arc ſeveral). ei ies 19 * f 
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. F F for be juined wpon 2 — hich Yb 


. r apt in pre AG 
3 and the Jory find a Feoffment wi 


3 r ennie. 


the dena is ad the Words Mods et Forma being in- this Ciſe e 
| to the Iſſue. 
2 Ren. Abe. 2, In an Action of Debt the Plaidtitr Aeclared, that the Defendant was in- 
702.pl. 2. gebted to him in the Sum of forty Shilliogs for a Horſe ſold. The De- 
_ fendand pleaded Nu deber Made el e 0d Idſue v joined upon the 
Plea. The Jury found; that the Deſendant was indebsed to the Plaintiff in 
the Sum of y'Ibillings for two Horſes ſold. The Verdict was halden 
dor Aa "=> becauſe; n eee den upon which 
| is jdined. Famer Ten 
2 Roll. Abr. yas an Aion of Replevin the: honed the Taking as'a 
709. pl. 6r. ae for Regt in Arreat, and made Title in himſelf to diſtrain, by — 
an abſolute Deviſe from FJ. S. to him of the Place in which the Diſtreſs-was 
talen. The Plaintiff: replied, that J. &. did not deviſe to the Defendant 
| Mods er Forma ab he bas alledged, and Iſſue was joined upon the Replicas 
tion. The qutiy ſound = Deviſe from 7. 8. x0 the Defendant upon a Con 
dition precedent ) and they alſo found, that the Condition was perfotmed at 
the Time the Deviſe-was pleaded. The Verdict was: bolded to be for: the 
| Plaintiff: And by che Cobrt— As the Deviſe to... the: Defendant is con 
ditional, and not abſolute, it is not ſuch a Deviſe as he has, alledged. 
1 Jon. 224. g. A Deviſe by J. S. of certain Premiſſes to J. Min Fee having been 
not pleaded, the Plainiiff replied, that J. S. did not deviſe Mods: 4 Fm as 
e. the Defendant has alledged. Iſſue being joined upom the Replication, the 
Jory found, that 7. S. Ueviſed the Premiſes to AH. for x Term of Tears, 
with Remainder to J N. in Fee, and that the Term was ſubſiſting. 
was holden, that, as the De viſe found is ſubſtantially / different from. that on 
which the Iflue is joined, the one beiog a Deviſe of an Eſtate in Poſſeſſion, 
the other a Deviſe of an Eſtate in n it is not ſuch a nnen 
Defendant has alled get. ant ν H: al 
6 Upon confidering the Caſes abcady cited it will appear, that the Cip- 
catnſtances traverſed. by Travers in whith the Word Adder Forms were 
euntaincd: were. holden to be rhaterialy i becauſe they were eſſential aa the 
Igurs ; From hence it may be fairly inferred. that the Verdid was nat in 
any ono of the Caſes halden to be had moerly beeauſe the Words Made af 
Forana were ountained in the Traverſe upon which it was zdined ; but hecauſe 
the Jury had not found a Circumſtance, which was eſſential ta the:Ifitec-w 
Fog ee. iiwvill appear from ſome other; Caſes, which ſhall be mentioned, that, 
© although the Words Medo et Forma art contained in the Traverſe, upd 
which Iſſue is joined} the Muceriaticy of what i is . does very: ſeldom 
depend on thee Word- 
Lx is in one Book laid down generally. chat, þ the Words, Meds 
et Forma are contained in the Traverſt-upon: which Iſſus i joined, it is not 
neceſſary, that the Verdict ſhould find every Circumſtance which is traver- 
ſed ; for that, if all the material Circumſtances of the Iflue are found, it is 

not 3 that any immaterial Circumſtance ſhould be found. - --- 
Ibid. . If a Man bring a Writ of Entry in Caſu proviſo upon the Alienation 
| = nant in Dower to his Diſheriſon, and alledge an Alienation in Fee; 
Tegan dy chat be abd pos 3 te Modo et Forma, and Iſſue be 
— up pon the peg Jury, * the Termat did 


ſed, acd i be fo 
„ aptwithſtanding the 
ledg One 


aq Life, Demandantſhal 
28 was uch an Oe AS is a Becauſe, as the ſub- 
Send alien tr t the 


ſtantial Part of the Iſſue, namely, e. 
ne- of the Demandant, is found, the Manner of allenating is not 


m. a4 18. 27371 Mn Actfbn 6f Treſpaſz the Platieff drains for fe Tag of bis 
La N Abt and Jt u Place certein. The. Beſendafte pledded 

' of en A che Pleiptiff his aHEdged, and Tye was | 
on Ne Pied ae Jury fopnd the Defedblaiit guilty upon another 
en anotlier Plate. The Verdict was hoſcen to be good; e 
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the ſubſtastial Furt — newely; whether che Gödde were wakes; 


eee when, en e they were tuen 
is ma "»; 

11. In an Action of Treſpaſs — frgi th 

undes » Right. of Semen o the Locks 4» fyo, the Day of Pentecoſt” * 
in every Year tn. Nay, rettiin in the fame; Tear. The Plaintiff craverſed, * 
that the Defendant had a Right of Commom Meds et Films is he had al- 
ledged, and Iflue was Joined wpon'the Traverſe, | The Jury found, that the 
Defendant had a Right of Common upon the Day of Pentecoſt in every 
Year, and from the Day next thereunto, until the Day certain in the ſame 
Year mentioned in his Plea. This was holden to be a Verdict for the De- 
fendant ĩ becauſe the Tubſtanrial Part of the Iſſue, namely, whether he had 
a Right of Common at the Time the Treſpaſs is „l is found; 


and it is not neceſſary, that the Title of the Defendant to the Right of 


Common ſteuld in ſueꝶ Oaſe be [fate preaſely uu it is Ter bat. wi it 


was in this Caſe agreed, that if a Man bring an Afﬀize of Right of Com- 
mon, it is neceſſafy_ to. ſet out 4 Tile cheers,” and that this muſt be found 
preciſely as it is ſer out; for that the Demandant is not in ſuch Caſe intitled 


to recover, unleſs it be found by * Jury, that be has the Title to 
Right of Common which is ſet ou . — * 


12. Id an Action of Treſp by the Plaintiff declared for Break 
Houſe and taking his Goods. el ant Are chat the 
is hofden of him, as of his Manor Homage, Fealty, E 
Suic of Court, aud the y early Rent of or 479230 of Cummin 


he entered” the Houſe 2 diſtrained. Goods for thre 
Arreit, The Plaintiff replied, that the Houſe is holden 
Manor of B. 1 85 Doc that it is hol. 5 of the Defendant, 

as' He has alledged. Iſſoe being ined , ypon. the. Re 1 2 
found, that the Houſe is holden I wag Sd Def endant, as by. 
by Homage, Fealty, and the yearly Rent of one aged 
Seed, and not otlerwiſe. This was hpldeh to be 2b r dict for 
dant: Aud * Court—Norwithſtanding the Ys þ daes.n 
Holding to be preciſely as the Defendant has alledge: ; 
Rac art of the oe, that the Houſe is. bolles FY 


ve been | Findi 101 
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of hy following ky rl There is 4 — "Net et of Thieves at 
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Sir Joh Brogis'#s the Maintainer of 1 $9.4, is a, fir 75 

The Defendant Caged.” It e Fo . 0 Fa + 1-5" A 
Plaimiff Has alledged 5 the 4 
found, that the ee 15 dae er Wal 
Hong, and aſſeſſed Damages 25 the Jung; 


=. hs in; Arreſt, 
of Judgment it Was. infiſted, that, as SEED not found, 
to have been ſpo n by the 8 9.01 mc Plainti he not to have 


Judgment: ür udginent was after De given for the A cant 
hy 4. Is an is Tagen the Caſe, the ER h 


the Defendacit utified 2 


1 


rern 


3 Yely; — | 


EA 


iff * the ſ of Gr. . 
the following Words, I Sir John Sidenbam bots bore 4 1 ng Ja. 407 


Kitt tbe ng. The Defendant tract ed ape, peak 
et Forma as the Pläintiff has alledp ve. being 21 upon the Tra- 


verfe, tlie Jury found, that the Befendabt ſpoke a following Words, 1 
17 in my. Conſcience if Sir 8 Sidenham re bave bis Way, be would ki 
the King. 


au by ras of that, as the Jury bave found other 
Wars s as. we By 2 Of A. Vedi is for the Defendant : But 
ont: 


ue Ch. "Croke and Dodderidge J were of Ax. $4 that, as the 
Words Wa are all "Nc, and 4 405 Words found do not alter the 
Vol.. V. 4K | Senſe 


of the A —_ * 


1 Verdi. 


1 


r 


Senſe or take off the Force of the Words charged, 'the Verdia is for he" 
Plaintiff and Judgment was given for him. A Writ of Error belag 
brought in the Exchequer · Chamber, Hobart Ch. J. of the Common Pleas, 

- -Wynch and Denbam were of Opinion, that, as the Manner and 10 
 * paving the Wards is traverſed, and they ane not found” to have been” 
ſpoken preciſely as they are charged, the Verdict is for the Defendant: * Bot 
" Tanfield Ch. Bar. Warburton, Bromley and Hutton being of 3 2 0M 

. the Jedgwes 'of the Court of DG FOR r- po 


* 


} 


Q DE a. Uerdict which does not find the 
Matter in Iſſue with Certainty. oy 


Mar. 97. N an AA of Ejed ment for a Meſſuage, the Jury found VE be 
l fendant guilty as to ſo much of the Meſſuage as ſtands upon a certain 
Andrews. 
wen Bank. The Verdict was holden to be bad, becauſe it is Uncertain : 
by the Court—Although a Verdict which fads the Defendant guilty as to 
Part of what is demanded in Ejectment may be good, it can only ye 192 
where the Defendant is found guilty as to a certain Part; beceule, if | 
Verdict do not find ſomething in Certainty, the Court cannot give Jade 
ment; for the Maxim is Oportet quod res certa deducatur in Judicium. | 
2 Roll. Abr. 2. In an Action of Dower the Tenant pleaded, that the Huſband of the 
694 U. pl. z. Demandant was never ſeized of the Premiſſes of which ſhe denianded. 
Dower. Iflue being joined upon the Plea, the Jury found, that the Huſ- 
band was ſeized of the Premiſſes, except fo much thereof as belonged to 
J. S. The Verdict was holden to be bad; becauſe, as it does nota 
hat Part of the Premiſſes did belong to J. 8. the Court ens tell of tow. 
much to give Judgment, 
Cro Car.;21. © 3. In an Aſſize the Demand was of an Arrear of a Rent-chargs. of 
Morris v. twenty Pounds deviſed to the Demandant, The Jury found, that the 
Prince. - Redo chings was in Arrear for the Term of thirty Years; * they did not 
find when the Deviſor died. The Verdict was upon a Writ of Error holden 
to be bad; becaufe, as the Time of the Deviſor's Death is not found, 
it does not appear at what Time the thirty Years ended, for which the 
is found to be in Arrear. 
Cro. Ja. 653. 4“ Ia an Action of Debt the Plaintiff declared fot divers Sums of No- 
Trelwell a. aw amounting in the whole to forty Pounds. Iſſue being joined upon 
Middleton. the Plea of Nil debet, the Jury found, that the Defendant was indebted to 
| the Plaintiff in the Sum of thirty Wonds, but that the Reſidue of the, 
forty Pounds was not due to the Plaintiff. Judgment "being given for 
the Plaintiff, it was a Writ of Error holden, that, as the Verdict 
does not find in which of the particular Sums the Defendant was indebted 
to the Plaintiff, he ought not to have had Judgment z becauſe, as it is un 
certain for which of th the Sums the Judgment was given, the Defendant 
can never know how to plead the J gment in Bar, in Cafe another 
2 se be brought for any of the Sums ; and the Judgment was, 
reverſed. 

5. It appears from the Caſes Weady cited, that the Verdicts therein 
were holden to be bad; becauſe they were uncertain as to ſomething which 
was material to the Gift of the Action; and it may be inferred from the 
following Cafes, that if the Thing, as to which a Verdict is uncertain, be 
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not eſſential to — the, Verdi — ſuch be. 
_ good. | 
6. In-an Action of Treſpaſs | Quare'claujum fregit'the Decluation che- 1) 16. 

ged, that the Treſpaſs was committed in à certain Acre of Land, of which Winkſworth 
the Abuttals | were ſet forth. Iſſue being joined the Plea of Not v. May. 
guiley, the Jury found the Defendant guiſey of a Treſpaſa in one Half of Mar. 97. 
che Acre, and aſſeſſed Damages for the Plaintiſ: But they did not find in 

which Half the Treſpaſs was committed. The Verdict was holden to be 

certain enough: And by the Court — As Damages nte to be recovered in 

this Action and not the Land itſelf, the Plaintiff may recover — 5 


Tam NEE HEE ENS —— 
— — | „ bo 
7. In an_AGion of Debr upon te Ja. 1 «25. fa dase 1 Lek. $15 
Time ibited, - Not guiky was: p ue was Joined upon Duke 
* ury found, that: the Defendant had felled' ten Oaks, and 


the, Plea. The 

that the Value each was fix Shillings and cight Pence. Upon a Motion 

in Arreſt of Judgment it was inſiſted, that the Vetdict id bai 3. becauſe. 

tbe Jury have not — the Suma and found u 'preciſe; Sum. 
Aud by the Court—lIt-thevDefen-/ 


of 
folk v. 12 


The Verdict was holden io be 
dant had pleaded Nil debet the erdict would have been bad, for want of me 
having fouod a preciſe Sum to be due: But it is not neceſſary, that u n cer 
ciſe Sum dead be found tobe dui, where the Fier iu an Aten of Debt N 
is Not guilty. «ff HY SrIwod 1926 
8. f lad amest was found againſt a Perſon, for exerciſing « « Trade 12 Mod. 881. 


2 Day certain. IGve being 1 

fendant was found Guilty as to one Month without * > and Not 

guilty as to the two other Months. Upon a Motion in Arreſt of Judg- 
ment it was inſiſted, that, as it does not appear for which of the three 

Months the Defendant is found guilty, he cannot plead a Conviction upon 

this Indictment in Bar of a ſecond for the ſame Offence. The Verdict 

was holden to be certain enough: And by — Court —If a ſecond Indict- 


ment ſhould be fund the Defendant, may plead a Conviction up 
on the firſt Indictment one Month, th, and ee 88 been guilty 
any other Moath. ery: I$3 {3:2 - 
— 
— — 4 e Jr Wr . 
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) of { a demie which does "nt e the 


100. 
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141 9 i» 3 S - & 


'r $43 & Io Jae. 


HE Man in Ive wa; Sehe J. had. 
nefice ro 2 certain Biſhop. -. The Jury faung an Ioſtrument under Smith . 
the Scal of the , upon ubich there was an t. that, J. C. Foares. 
had reſigned the Benefice to the Biſhop, and that he had accepted the Re- 
The Verdict was holden tobe bad; Wait de ng fad gx- 
preſaly chat J. & had reſigaed the Benefice. 

2. An Eſtate having been granted by Cops of ours Roll w ghres Per. > Roll Abe. 
ſans for their Lives, the Mattet in Iſſue was, whether a Heriot was by the 93 · 8 
Cuſtom of the Manor due upon the Death of 2 the three Perſons. 

The Jury found, that the from of the Manor did „ the 
granting of an Eſtate for three Lives. The Verdict was holden: to be 
becauſe it does only find argumentatively, that a Heriot ought not 


4 certain 08 147. 
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| GRep. 47 1 Part -he.Dodtige of this Rook. ig be Book ex- 
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ro be pid 3 whereas it s the Duty of the- Jary to find he — Ide 
exprelsly. n VAN} 
2 Roll. Abr. 9. If che Matter id Iſſue be, whether-a6 Eſtate may by the Cuſtom of a 
694.3. 3,4 Manor be by Copy of Court Roll for two Lives, we 5 
fiod, that an Eſtate may by the Cuſtom of the —— sf 
Les, the Verdict ip 2 7 becauſe it is only argu r 1 
in as much at 4 greater Eſtave-may Ann 
a leſſer one may: | TRIM 
2 Roll, Abr. 4. In an Action of 2— the Plaintiff declared, ar the Defends 
695+ Pl. 6. Oanſideratiom of four: Peace (promiſed to give the Plaintiff forty Pounds. 
Ifve' being joined upon the Plea of Now the Jury found a fpechal- 
Verdict in theſe Words, If the Law will, chat the Jury ſhall gie Das 
<<, magen ta the | Amount of . forty Pounds, then they affeſs Damages to 
1 that Awoyne: But if the Law will; that the Jury m ay give Damages a8 
8 © they y- pleaſe, then thep- aſſeſs Damages to the Amount of three Pod 
Dead i meren The Verdict was holden to de bad „ becauſe the J. 
haue nat aſſeſſtd any Damages exprefely.' ' 
Cro. Car. 5 go. 2 If the Matter in Nſde be, whether © Thing is Seoduleen, the Chas: 
Criſp. v. riever cobelude chat it is fo, however ſtroag the Cum 6 | 
Pratt. Fraud found by the Fury are! 
| Mod. x44, - 69 e ee eee eee e 
245. Mires Def adant is guiloy· of a Con verſion, unleſs it be expreſsly found that he isj" 
v. Solebay. however ſtrongly the Circumſtances upper by the Jury do tend © ſhew 
10 Rer. 57. chav he in gilt. 
12 Mod.628. 7. The Court will never mtend; rote any Evidency” or — 
Rex v. fouud by the Jury, that the Defendant' in an Indictment is guilty of the 
Plummer. mn Wen charged, valeſs vow Fry _ ee, ra bien gay. Dn! 


” RI 2 
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dee whe 
G Of a Uerdic which: finds a Matter 12 a 
Foꝛeign County. py 0 0 
Bro. Attaint. . 1 E the Venue in an Action for a tranſitory Treſpaſs be laid in the 
pl. 104 County of A. a Jury of the County of 4. may find a Verdict in the 


Action; notwithſtanding it appear in Evidence, that the Treſpaſs was com- 
mi in, tk County 9 B. ; Bt. it is added, hat (Rey are not bound 0 | 


828 preſsly denied to be L and it ir in- the latter lai Gwor that, although 
1 a Venue muſt in every Action be laid in ſome Place, the Place is not ma- 
terial in an Action for a tranſitory Treſpaſs; and that the Jury of the 

County where the ue ih an Actiom fer ſuch Treſpaſt is laid ate bound, 
under the Penalty! of an! Atcaint, tb find; the Dofendant guitry, alchough 
” —_—_ B thar- the! 'Dreſpaſs wap! cominitted in another” 

193 hit 

— wry an Adlon of Debt datt n Enjecutss he pleadedr Plene Anis. 

Aravuit. The Plaintiff re lied, * the Rrecuter had Aſſets at Exeter in 

the County of Dre, Iffue ting joined wppni the Replication, the Jury 

found; that the Defcndadt? had Aflete in Hiekand,!  Dhis.was holden io be a 

Verdict for the Plaintiff- Andtby dhe Court It is uſdal for Merchanrs/ 

to have great Putt e e e eee voy; am 

Gbods feld pot be liable to their ber 15 

I ages, 4. te 
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4 It deer w. tithe Ju e fd very ee. Bro. Verd. 
nr I 4 — pl. Bo. 


** 
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Bur if an Action be brought. for > local Maner in log neon oo aol 6R 
Herbe by pleading à Releaſe in the County of H. make it oc- Dowdale's 
ceflary to try the Iſſue concerning the Validity of the Releaſe in the County gh 
of B. che Jury of the County ef B..may'afſels Damages for the local Mat: 11 55. pl. 65. 
ter in the County of A. It being a Maxim of Law, that ol c: Brd Trid, > 
Nannen ts: - pl. 118. 
1 haiti nico 2 Rell. Abe, 
687. pl. 1. 
6. If in an Aion brought in the County of 4. Ag Gern lde be 
pleaded, rhe Jury of the 3 of A. miy fd a local Matter in W 
—_ "49 provided the Matter be incidental to the ths ke Joiged in the 
County © 
7. In an Action of Debt upon the Statute" a 1 bargaining for pre- 2 Roll. Abr. 
tended Titles, che Bargain was alledged to 00 bargai in the 8 688. Pike v. 
of Norfolk; but the Land bargained for was in the County of 8 Haſſca. 
The Defendant pleaded Nil ther and Tae was joined upon the Plea. k 8 
was holden, that the Jury of the County of Norfolk, who tried this Iſfue, 


might find the Value of the Land; becauſe the Value thereof is Res 
to the Iſſue. 


8. If in an Action of Debt brought in the County of A. againſt an Heir 5 Rep. 47: 
he plead Riens per Deſcent, and Iſſue be joined upon the Plea, the Jury - oak 
may find Aſſets per Deſcent | in any N beau che Heir © is anſwerable ©» 
for all Aſſets per Deſcent. 


9. In an Action of Detinue for « Releal * che nk of A. the Bro. 8 
Plaintiff alledged, that by Reafon of the Detention of the Releaſe he loſt n $7. 
Lands in the County of B. The Defendant pleaded Non . and Iſſue 1 22: 
was joined upon the Plea, It was holden, that the Jur ty * 
of A. Who tried the Iſſue, might affeſs Damay s to the V Fe SER >: 
And by the Court As the Lofs bf the Land is ld in _— 0 Da- 
mages, it is incidental to the Iſſue. 


, 7 014 


10. There ſeems to be | oy Reafon, that the J Iffur 2 Roll. Abr. 
ſnould in every Caſe affels Damages for See 4 oreig 8 b 688, L. pl 3. 
is laid in Aggravation of Damages, notwichſtan 
other wife a Writ muſt go to Jury of he rin lb 


15 of e YS!WELJ) 
Damages in that County, which would not Be n ee be 5 A 
are not liable to an Attaim, for a falle Verditt ppon f 8 0 Inquire N ; . 
Damages f | I 
11. f un Action be bioaght in an Me tt, the Jo 0 ITY 
an Iſſue in the Action is tried, may may find incid Fr 
although i it ariſe a - of -K-f uriſdictiog ot the Court: 0 a fog 


N co. Ja. 502. 
Bourn v. 


— 


12. An A 8 t in An in ior Cov 
as Heir to 7 he ee added Rien 175 | eg Sher, i 
joined upon the les. The Jury Yound Aﬀers out G ee e f 
the Court, and. the Plaintiff had Judgment. Fitor 
brought, it was ed for Error,” that the 1 1150 ; Poe ou OT 1 
AT oe of the 25 iction of the inferior Cotire.” Tie "Judgmt on” = 2 * 
affirmed : And by the Court — As the Matter found out of the Juri 10 
of the inferior Court is incidental t 8th Iſſoe, the Verdict is good: 

13. In an Action upon the Caſe for Words, brought iti an inferidy Crs. Car 999. 

the Plaintiff alledged, that by Reaſon of the of the 8 * 
loſt Cuſtomers at 4 Plate out of the Joriſchctjen 1 e Court. The De: Lc Lockwefl.””” 
fendant having pleaded” Not guilty, the Jury found à Verdict fot the 
Plaintiff, and aſſeſſed Damages to the Amount of a hundred Marks; and 
Judgment was given for the Plaintiff, A Writ of Error being brought, 

Vol, V. | 4 L it 


. - 
* * * 6 I e „4 „ + — 224 
4 , * * _ * > * 
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3 Verdict. 


ot — ns 
. * * 
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it was aſſigned for Error, that the Jury have aſſeſſed Damages for a Mat- 
ter ariſing out of the Iuriſdiction of the Court, which it was ſaid they had 
no Power to do. The Judgment was affirmed: And by the Court The 
Jury, by whom an Iflue is tried in an inferior Cburt, cannot find an origi- 
nal Matter, unleſs the ſame aroſe within the Juriſdiction of the Court: But 
the Verdict is in the preſent Caſe good; becauſe the Matter alledged out 
of the Juriſdiction of the Court, which is laid in Aggravation of Da- 
' 0x bh mages, is not an original Matter, but incidental to the Iſſue.  / © 
6 Rep. 47. 14. It is a Rule of Law, that a Jury cannot find a, Perſon indifted for 
Dowdale's an Offence guilty, in any other County than that wherein the Offence way 
2 committed; it being a Maxim of Law, that Ci quis delinguit ibi punietur. 4 


H. P. C. 69 15. But if J. S. who has ſtolen Goods in the County of A. carry them 
1 Hawk, 89. into the County of B. he may be found guilty of Larceny in the County 
of B. for, as the legal Poſſeſſion as well as the Property of the Goods 
ſtolen does, notwithſtanding the felonious taking, continue in the Perſon 
from whom they were taken, every Moment's Continuance of the, illegal 
Poſſe ſſion obtained by the Thief is as much a felonious taking, as the firſt 
taking wasz and conſequently he does, by continuing the illegal Poſſeſ- 
ſion of the Goods in the County of B. become guilty of Larceny in that 
County. | | 2 1 
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(r) Of a Verdict which ts contrary to- a 
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1 Matter of Recozd. 4 
& Bro. Verd. 1. JAVERY Verdict, ſo far as it is contrary to a Matter of Record, is 
| * | bad; becauſe more Credit is due to the Record than to the 
' A | „Een 

1 Ibid. 2. If the Jury find any Thing contrary to what one of the Parties to 
[7 | the Action has confeſſed, the Verdict is as to ſo much bad; becauſe it is 
N . a Findipg contrary. to a Matter of Record. „ 
So = 3. To a Writ of Scire Facias brought againſt J. S. as Heir to his Fa- 

Caſe, » ther, upon a Recognizance entered into by his Father, he pleaded Riens 


there cited. per Deſcent. Iſſue being joined upon the Plea, the Jury found, that J. S. 
1 Roll. Rep. had Land by Deſcent as Heir to his Father; and the Plaintiff had Execution 
443- of the Land. An Action of Ejectment being afterwards brought by J. S. 
in order to recover the Poſſeſſion of the ſame Land, the Jury found, that 

the Land did not deſcend to J. S. as Heir to his Father; but that it came 

to him as Donee in Tail upon the Death of his Father. The Verdict was 

holden to be bad ; becauſe it is contrary to the Verdict in the Action upon 

the Writ of Scire Facias; it being thereby found, that the Land did deſcend 

to J. S. as Heir to his Father. | : „ 

1 Roll. Rep. 4. It is in one Book laid down. generally, that, if a Verdict have been 
443. Crawley found againſt a Tenant in Tail, no one of the Iſſue in Tail can falſify the 
v. Morton. Verdict. 7 > OE | TY” 8 
Ld. Raym, 5. But in another Book it is ſaid, That, although no one of the Iſſue in 
1050. Trevi- Tail can falſify a Verdict, which has been found againſt a Tenant in Tail, 
ban v. Law. directly, he may do it obliquely; as by ſhewing, that the Tenant in. Tail 
WI did not give a material Thing in Evidence, which it is in his Power 
to give. | | _ 
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6. If a Venire Facias de Novo have been awarded, the firſt Verdict, not Cro. Js. 647 


withſtanding it be continued upon the Record, is a Nullity ; and conſe- Langley v. 
quently the ſecond Verdict is not bad, although it be contrary. to the firſt, ***: 


* 


_—_ ; "0" "0 ; , | 3 
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(o) Of a Uerdict which is contrary to a 
Matter of Eloppel.—— | 


1. IT is more proper to plead a Matter of Eſtoppel, than to give it in P 
Evidence; becauſe, when the Matter of ERoprel is ed, the n 
Judgment of the Court may be had thereupon without going to Trial. 

2. But a Matter of Eftoppel may be given in Evidence; and if ſuch , log. 227, 
Matter be given in Evidence, and. the Jury find contrary thereto, the Ver- Dyer 171. 
dict is bad. 2 W 2e. 4. 

| ; 1 2 Cro. Eliz 140. 

3. If J. S. after having by Indenture demiſed certain Ptemiſſes for a Cro. Car 110. 
Term of Years, do during the Term bring an Action of Ejectment for the Iſebam ©. 
Recovery of the Poſſeſſion of the Premiſſes, and the Iadenture be given in Morrice. 
Evidence, and the Jury find contrary thereto, the Verdict is bad ; becauſe * Rep. 4. B. 
it is contrary to a Matter of Eſtoppel: For the Jury ought in ſuch Caſe 
either to find tor the Defendant, or to find the Matter ſpecially. 5 

©; A witch | 1 | mers, L 
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(w) Of a Verdict which is contrary to ſome- 
thing that is confeſſed, oꝛ not denied, in the 
Pleadings, — 1 * 


1. I F the Jury find one Thing contrary to ſome other Thing, that is con- 
1 feſſed, or not denied, in the Pleatiogs, the Verdict is as to'ſo uch 1 8 


bad ; becauſe the Jury had nothing to do with that which is or Cro. Eliz 283. 
not denied, in the Pleadin gs. 4, _ 5 


2. The Tenant” in an Action of Dower pleaded, that the Huſband of % Abr 
the Demandant did not die ſeiſed of the Eſtate of which ſhe demanded ; 
Dower, and Iſſue was joined upon the Plea. The Jury found, that the 
Huſband died ſeiſed; but they likewiſe found, that the Eſtate was not 
liable to Dower. The latter Part of. d holden to be bad; 

£t 


becauſe the Plea, which does not deny the Liability of the Eſtate to Dower, 
does virtually confeſs it. . meds bot 
3. If the Defendant'in an Action of Waſte, wherein the Waſte is charged 2 Roll. Rep. 
in a Place called A. plead, that there is no, ſuch Place as 4. and Iſſue be 
joined upon the Plea, and it be found againſt him, the Jury have no 
Power to enquire whether the Waſte were committed; becauſe the Com- 
miſſion of the Waſte is not denied in the Plea. a l 
4. An Action of Debt being brought upon a Bond, with Condition 2 Roll. Abr. 
to perform an Award to be made by J. S. the Defendant on 690. pl. 10. 


691.R. pl. a. 


3 


— ——_— 
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the Plane f ra Judgment, norwithſtanding the Verdict for the 


= W en 


— — 


J. S. did not mike the Award alledged by the Plaintiff. The Plimiffre- 


plied, that J. S. did make dhe Award; and Iſſoe was joined upon the Re- 

lication. E Ns 

ikewiſe a Matter in Avoidance thereof. The latter Part of the Verdi 
was holden to be bad: And by the Court—The Award, as the Iſſue is 
only whether J. S. did make it, ſhall be taken to be good, unleſs it appear 
upon the Face thereof to be bad; and, as the Defendant could not have re- 
Joined any Matter in Avoidance of the Award, becauſe this would have 
been 4 Deparrore, the Jury had no Power to find fuck Matter. 

5. In an Action of Debt againſt an Heir, v the Hood of his 21 
ther, the Defendant pleaded, that he had nothing Deſcent except rwenty 
Acres of Land in 4. The Plaintiff replied, che that beſides the twenty Acres 
in 4. he bad forty A” Land by Deſcent in B. The Defendant re- 
joined. (Oe as be a gee orty Acres of Land by Deſcent in B. "ard rhe Iſſue 
Join jor was found for bim. It was holden, that 


Defendant: And by the Court—As the Defendant has cotifefied the havi 
of twenty Acres of Land by Deſcent, the Plaintiff has à Right to 0 JK 
ment as to theſe. 

6. In an Action of Replevin the Defendant alledged, that the Plaintiff 
held of him by the yearly Rent of twelve Shillings, and a Heriot v 
every Alienatioo ; and he /avawed. the Taking for a Heriot. Fhe 
tiff traverſed, that @' | Heriot was due upon every Alienation, and Iffue «> 
joined upon the Traverſe. The Jury found, that the Holding was Ga 
yearly Rent of three Shillings, and a Heriot upon every Alienation. pon 
a Motion in Arreſt of Judgment it was. inſiſted, that the Defendant ought | 
not to have Judgment; becauſe the Tenure found is different from that — 2 
ledged. Judgment was given for the Defendant: And by the Court—It 
is alledged in the Pleadings, that the Plaintiff held of the Defendant by 
the yearly Rent of twelve Shittings, and Heriot vpen every Alienation; and 
it is a Rule of Law, that whatever is well alledged in the Pleadings, and 
not desied, ſhall be gaken to be gs ny CERES Joy: 


% 
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00 What DOmitlion in the pleadings! & 
teured by a Uerdit: 


\HE want of having ſet our the Writ, als nt rt 
2 Demurret, is cured by a Verdict; for the Court will, in fup- 
port of the Verdif, inte it to have * proved ar the Trial, That (Ree 


2. But if a | d appears pon the Face thereof to be bad, is fer 
out, the Badueſs of the n. Verdict; far en 
intended, that ſuch Writ was proved to be good. 

3. If it be not alledged in the Declaration in an Adio of T 
the Treſpaſs charged was commirted upon- a Day certain, che Dale ie. 
is bad upon Demurret. | 


was a Writ. 


4$ 10: | 4. If 
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7. In an Action of Covenant the Breach affighed was, Garth Defeat to Hutt. $4. 
did not offer do- 


grant an Advowſon to the Plaintiff, | before he granged it 
to J. S. The Defendant pleaded; that be did pot grant the Allyowlon OX bee 
J. S. and Iſſue was joined upon the Plea. A Verdict being foi nd. for the __ WE 
Plaiariff, it was io arreſt. of Judgment inſiſted, that ir is og Allie FE Bog 
the Defendant the Advowſon to 7. 8. by Deed, and cohſequęntly. 
25 no Grant of 46 Advowſon it be by Deed is good, there is bot matt | 
Breach of Covenant - Jodgment was given for the Plaintiff: Aud . 
by the Court— It ſhall, is ſupporr of the Verdict be intended, that a Grant 
to J. S. by Deed was proved. 

8. In another Book, wherein this-Caſe is cited; it id ſaid, that, 48 f Gradt 10 Mod. 301. 
of an Advowſon except it be by Deed is good, it ĩs to of Pane that Malton v. , 
the Jury would not have found a Verdict aer an ee 
to J. J. by Ded bad been proved. | 
9. The Omiſſioa of all a Matter in  Pleadings,” Wbich is ho . ( 
ee ite ata}: Action, "is never " cured by à Verdict; becauſe n 
ſach nan . alledged, that it may be put 
in Iſſue. $073 17 

10. If che Declaration in an Action of Treſpaſs, brooght by 4 Madet ball. 163. 
for the beating of his Servant, do not charge, that by Reaſon of the begt- om 


a I GI OA, the Omiſſion A one; 
2 


the Loſs of Service the Gift of the Action. 
Cen rant of Treſpaſs; brought for Keeping 3 Satk: 662; © | 
Bull accu ſtomed to run at "Perſons, did not char the Bel fy — 


knew the Bull was accuſtomed to run at Perſons. It was hölden, that the Sh 


Omiſſion is not cuted by a Verdict; becauſe it is an Omilſion of n Seper . 
which is the Gift of the Action. As it was not moreover for the 


Plaintiff to prove, that the Deſendant knew the Bull was accuſtorned to 
run at Perſons, it not being ION ON War this 
was proved. — 


4 
$ 
= ; * 
Vor. V. 4 ) at 
q 4 { 1 | 111 51 
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i 
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MS. Rep. 
Ms EIN be fer aſide, it appeared, ;that; in the Recital af Or Os” 
Brinker. Copy ” the Iſſue delivered, the Defendant, whoſe, Name was Febngmas 
Eaſt. 4 8 3 James; that in other Parts of the Copy of che Ius delivezed he-waecalied: 
in C. * Jabs; and chat no Defence was made at the Trial. The Raule was G- 
_ Charged : And by the Court The Variavce.ip/this Gale: je Jp n | 
Asta 21 that no Advantage can be taken thereof atrer a Verdict. 124 T A 03 
1 Barcard.g8. 3. Thele Words, Eu pradifivs Querens finite, nas iofertedias the Carr | 
nc nga of the Iſſue deliv _ Roo of che Words, ename 
Or. 


1 Barn. 333. 


Thompſon v. arte. . that of the Plaintuff, in the 


Simmons. 


Ni Prius is right, and _ 
Rule was 


| made to ſet alide the Verdict obtained by the P 


Ni Prins. The Verdict was holden to be good 5 d An 
and there was 


| of * Idue delivered: But they were inſcricd in the Record of N Prius. 
Upon ſhewing Cauſe to a Rule, for ſetting aſide the Verdict obtained by 


| e to the Sufficĩency 
| re was bolden to be ſuch a Making 


7 e v6 bow uri dout to n 7 2 + 5 
| | 3 di iris os 12 


of ihe Ifiue delvere is cred v - 
10 r „ 


= 
_— = * * = » - d —_ - * 41 
y 4 1 


45 
þ x wd: « 4 * - — =: + + &* 1 E , 
a na biv it 


Me 2 e 


py wt mhyabe Vendidt obtajond by abg.Bl 


femiliter. The V was holden to be bad. das bn ods 
4 ln the Cop o yo ny on bog apts 
joining of lee. bu in d 

Record of Mi Frias the Pliotiff's Name was inler bell. A -Mogion: was! 


laintiff, 'ap(AEcount\ 


the Variance . the Copy of che Iſſue delivereg- and whe: Racerd of 


lde which was well zoiged. Wn blugn wal 308 

5. Theſe Words, and the ſaid Plaintiff Ats, were imad in the Copy 
of he Iſſue delivered. . The: Flaiatiff obtained a Verdict a But asthe Deſen- 
dant relied upon the alicy of the Omiſſion, and made na Defence 
at the Trial, a Rule was to ſhew Canſe, the Verdict moj 
not be ſet afide. Upon Cauſe it was in that the Recacd: of 
Ifue is ameedeble ner a Verdict. The 
meh Ad by the Con This is a material Voran, 


and, as the N D 
Trial, it is ä Pitta 2 yd 
6. ee. 9 85 


1 PET. iff channel e Vedi e 
A N jirg. of th arianot. nee 


* 1 5 and the ſaid Planiiff Thee vere omirted Let 


the Plaintiff, it appeared, that one of the Counſcl for the Defendant did at 
the Plaintiff's Evidence. Th. al- 
was croſs examined, and al.hough 


itneſs for the Plain 


of Defence at the Trial, as did cure the Omiſſion. 
I (Y) Ok 


— —— — — moe ee cre 2233 2 


„ bro 2 „ is 21 100 bavot eew ug l . x 
+41 v9 baA :; Tbastsd dl 107 aavip row revngleT amr 
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e ROSH ide eee 3 da. | 
of Bargain and Sale. wherein the Conſideration Money is „ teca 
paid, be found, it is found chat the Money is pad: But the Obſervation 
Joes not apply, it not being in ſuch Cale found, thar_the Confuteration 
Money is Nor is it neceſſary, that this ſhould be found ; for, if any 
Sum of oney be mentioned in a Dred of Bargain and Sale 2s the Con- 
ſideration, the Decd is good, although the Monty have nor been pax 
2. The Pannel of the Jury, who were to try an Indifiment Wills, . Bamatd. 
was by Miſtake annexed to the upon an Ind:tment for the | 
Offence againſt Bremm; and the Pannel of the Jury, who were n try an In- Rex ». 
dictment againſt Brows, was by Miſtake anpexed mo the Difiringes upon 3 =d 


3 


1 ("1 


an Indict ment for the ſame Offence againſt N. The Verdifts = 
who 


both Caſes were holden to be bad? becauſc they were found by Jories, _ 


had not Authority ä 
3. It is in the general true, that if the &o rot, where Damages or T1 Pais 
Colts caght to be aſſeſſed, aſſeſa either, or boch, as che Caſe may requie, 2. 
the Verdict is bad. 
4. In an Action of Annuity the Jury found, chat fo much of the z Lil. Abe. 
as 2 Plaintiff claimed was in Arrear: But they did wor ah cuber Da- 79% 
mages or Coſts. Ihe Verdict was holden to be defeftive : And it was 
likewiſe holdeg, that the Defect could not be made 2 
Writ of Enquiry to aſcertain the Damages and 4 
wherein Damages or Coſts, or both, ought to be affficd, 12 om to 
aſſeſs either, or both, as the Caſe may require, it is in the Power of the 


Plaintiff to make the Verdict good, by releaſing the Damages or Colts, or 
both. 

The Declaration in an Action of Treſpaſs charged the — the 85.975 
Plaatiff's Goods. The Defendant pleaded, that 5 WS GR 
had diſtrained for Rent in Arrear, were 
2 W. & M. c. 5. appraiſed by two Perſons 
. and that the Surplus of the Money for which 
ting the e left in 
ſtable. The Pc relied De eee 
being joined upon the 
dant. The Verdict was ſet aſide 3 — 
for the Plaintiff; and a Writ of ; 
the Damages: And by the Courc—The peter Venda ought nor to fend ; 
becauſe it appears from the Defemdanc's own fhewing, that the felling of 
the is not juſtifiable; for, as the Conftable was prefenr, the Head- 
botobg Had no Power to adminiſter rhe Oath to the two Appraiſers. 


6. In an Action of Replevin, the Dæſendant avowed the raking of the O Ja. 473. 
Goods, for the Sum of thirty-fix Pounds in Arrcar for Rent. The Plainnff, Dt . 


as to twelve Pounds Parcel of the thirty-ax Pounds, plcaded Paymens ; and and "= 
as to the Reſidue he pleaded, that it was not in Arrcar. li being joined 


upon 
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— rr whether the Priſoner was ouſted . BI. the 
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(A) Genue what. 
(B) Ju what Caſes Uenue is neceſſary. i 
C) How the Want of a Gienue may be alded 


D) Chat deemed a pzoper Laying of the Uenue. 
E) From whence the Uenue ſhall come. 


Wu ... herein. 


1. When the Motion for changing the Venue muſt be made. 


2, The Certainty required in the Affidavit on which the Mo- 
tion is made. 


3- Caſes in which the Venue cannot be changed. | 


— — 


— — „% ( tA 4 — OI — — ” 


(A) Uenue, what. 


fs 4 | HE Vene, in Latin Fidawass or N is the Place from 
EE of Cauſes, which 
| y neighbouring Place, Loews quem Vicini habitat, 


whence i s called Zn of Far 


LY 


—— l _— — — 


2 2 In what Caſes Uenue is neteſlary. 


HE moſt general Rules teſpecting the Neceſlity of a Venue are 
That a Venue is neceſſary in all Caſes where the Matter is traverſ- 
or where ir affefts the Right of the Action ; where it metely * 
the en only, there a Vene is not 


neceſſary. 
theſe 1. will be better uodeifiont by Conſideration Ts 
Caſes. 


2. in an Action on the Caſe the Defendant pleaded in Abatement, that the 14. 
Plaintiff was an Alien Enemy, and laid no Vun: And on Demurrer it 

was adjudged to have been s 
plied, that he was born in - Bur if ſoch a Matter is 
pleaded in Bar, it muſt be with a Ve, and the Plaintiff ſhould 


reply, that he was born in ſuch a Place in Zzg/and, and in the principat 
Caſe — was given, quod bills caſſetur. 


1 1243. 


—— 


| f bich is 
e eb e he Aion in hrovght: bat where Gock Plea is pleaded in bare? the 


ien che Venue ſhall be alledged, becauſe ſuch Plea is not to the Perſon but to the Right. 2 Ld. Raym. 853. 
Wel. v. Sutton, IN 


Vor. V. | 4N Matters 
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2 Id, Raym. 3. Matters — the Perſon, as Privilege of Attorney, may be pleaded 


2 without a Venue, and be tried where the Writ is brought. 


Gar ret, 


PerCar,Carth, 4+ In Covenant, 
256 Huckle Venue, becauſẽ an 


coſt: one as 20 es there is no need of laying 
v. Wye. ned. S\SCEVL * to be nade'on the E. a 
Cro.Eliz 880. 5. But a Conſideration executory is treverſable, and therefore a Venue muſt - 
The Lady 5 Laid. ' 


Shandos v. 
Simpſon, 


i Lutw. 235, ©- Where the Judgment is upon a Nil dicit, the © want ark de i is not 
Remington material to ſet it aſide, becauſe: the-Inquiry is not to be of any Thing be- 
v. Tailor, fides pg 8 he which may be n ch any en in the S I 


— po __ * AK. — r * 3 4. aa PR a. * 4 
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2 How the Mant of a Uenue-may be aided. 


6 Mod. 222. YT is a r Päbeiple, that the Want of a Venus is on curable by 
— n.. ſuch Plea as admits the Fact for the Trial whereof it | neceflary” 
; Salk. 381, to lay a Venue: Or by a Verdict. — Thus the | "= « 

Anony uus. 


21d. Raym. 2. Want of a Venue is aided by pleading over; as where in Treſpals the | 
1039 Purſlow Defendant pleaded a Submiſſion to an Award, and that an Award was made, 
v. Baily. which he had performed, but laid no Venue where the Performance was, 
The Plaintiff replied another Award, and the Defendant tendered Iflue 
upon it, whereupon Plaintiff demurred: Holt Ch. J. ſaid, That the Want 

of a Venue was aided by the pleading over. 
2 Ld. Raym. 3. So in Debt upon Bond, though no Venue is laid where the Bond was 
1040. Purſ= made, yet if the Defendant pleads a Releaſe, this admits the Bond, and 
low v. Baily. aids the Want of a Venue; per Holt Ch. IJ. But if Defendant had demur- 

ted, the Want of a Venue had been ill. 

16 & 1) Car. 4. By the 16 & 17 Car. 8. the Want of a Venue is aided after Verdict ; and 
2. c. 8. this in Caſes not only where there is a wrong Venue, but alſo where the 


. 33 Cauſe is tried in a wrong County, as appeats from the Caſes in the Margin. 
©. ©. Roy: 686. by che Name of Craft v. Winter. And it is here added, that the Defendant might have 


demurred upoa it. 


0 che deemed a p2oper Laying of the 
Uenue. 


4 * 5 Abb. ANY Niceties which were formerly to be obſerved with reſpect to 
c: 16. and le M the laying the Venue, are now removed by the 4 & 5 Ann. c. 16. 


76 en er nt which enacts, That every Venire facias for the Trial of any Iſſue in any 


tends this Act. Action or Suit, ſhall be awarded of the Body of the proper County where 


to Trials of «cc ſuch Iſſue 1 18 triable.”? For Ones: 


Itives'on pe- 
nal Statutes, * 


1 Baruess 2. The Venue in the ETD was laid at Leek, and not at Lab bs 
Netes in C. B. the County aforeſaid. | Defendant demurred, and ſhewed the Want of 3 


342, Spooner . proper 
v. Milward | whe 47 
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0 Venus for: Cauſe; Plaintiff : ate —— and — 
pre Cw! gave Judgment for — Plaintiff. It was held — accard- 
ing to the Courſe of the Court to lay the Venue at Leek, which has Refe- 
rence to the County. in the Margin ; and ſince by Act of Parliament the 
Venire fatias is to Nenne _— chat 
any particular Pl. ce in the County be lac. 
3. It is a general Rule likewiſe, that the County in the Margin of a De- 
claration will help the Venue laid in the Body of it, but W a 
as appears from the following Caſe. * 
4. In the Margin ſtood the Word Norfolk, in the Body of the Declaration r: 
ey Venue was laid at the City of Narwich, in the Cunpy of we fans Chey Line in C. B. 
throughout, The Plaintiff executed a Writ of Inquiry of Damages di- bay - Howſe 
rected to the Sheriffs.of the City of Norwich. Had no eue been laid in 
the Body of the Declaration, Reference muſt be had to the Margin; but 
where a proper Yenue is laid in the Body of the the Word in 
* 72 ball 2 vitiate it, for it is a TJeofail which is helped by the 
Ann. c. 1 
4. 40 is to be obſer ved however, that in all real Addons the Venue ought 2 Lil. Abe. 
to % laid in that Couory where the Thing is for which the Action is 782. 
brought; for being local, it is only triable there ; whereas Matters which - 
are 1ranfitory may ; tried in any County, as will more particularly 4 
Nen by come to confider in what Caſes the YVenue N be 32 
ewiſe, 
6. In an Action of Debt brought for Rent due for Land upon «Leaſe 2 LXI. Abr. 
under Hand and | Seal, where there is no Privity of Contract, as againſt un 782, 783. 
Aſſignee, c. the Venue muſt not be laid out of the County 
Land lies for which, the Rent is due ; for the Action is, for want of Pri- 
vity of Contract, become a local Action, ratione terre, out of which the 
Rents are iſſuing, and wot tranſitory : But where the Action is brought by 
the Leffor agaioſt the Leſſee, there being Pfivity of Contract, pow Action 
is /ranfitory, and the Demiſe may de laid to be made in any other 
than that where the Land lies. | | 
7. With reſpect to criminal ' Caſes it is daes by the Stat. 2 1 Ju. 1. 21 Jac. e. 4. 
c. 4. that all Informations on penal Statutes ſhall be laid in the Counties 
where the Offences were committed. And upon this Statute the . 
ivg Points have been adj e 88 
8. In an Information on t 
live Cattle contraty to the St 
ought to have been brou ht in Nel where the Offence was — * | 
and not in Middleſer. nd Holt Chief Juſtice faid, that ten Judges: had. i Salk. 372, 
agreed in the following Reſolutions. 373. The 
9. Firſt, That the 21 Jac. c. 4. does not extend to any Offence created 8 
force the Statute, ſo that Proſecutions on ſubſequent penal Statutes are not | 
reſtrained thereby, but that Statute is as to them, as it were "repealed pro 
tanto. 
10. Sccondly, That all Informations, and popular Actions on penal Statutes 
made before that Act, muſt: by Force of 21 Fac. 1. 6 4: be hid brought 
and proſecuted in the proper County where the Fact was done. Again, 
11. Ab Information was laid on the 12 Car. 2. c. 32. for carrying Wool on 
board in order to export it; and it was objected, that it ought to haye . 
2 leid where the Offence was committed., But the Lord Chief Baron 
aid, T hat 
12. The tes 1. does not extend to any Offence created ſince ; and Bunb. 236. 
therefore it muſt now ſtand on the Statute Car. 2. there are no negative 22 


Browſe. But ſee 4 Inſt. 173. where Lord Cole in his Comment on this AQ ſays, . 
of the go Laſticotion of the Common Law : W 
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Müne or Venue. 


— — in it; ſo it does not take away the Prerogative of the Crown to 
where, and this at the Common Law , be en; 

he over-ruled the Objection. 
22 Jac. 1. c. 13. It is ofdained likewiſe by the Ltgtuts 21 Jac. 1. c. 12, that all Ac 
415 done brought againſt acy Officers of Juſtice ſhall be laid in ide Councy 
bay ns AR, where the Fact was committed. _ 
ſee Vaughan 14. It is obſervable however, that the Action is only confined to the 
113. and /e- proper County where the Officer is —_ in Execution of E 


* 1 Str. 446. NN 


1 


— — — "Ig — 89 2 * 


Bon From whence the Uenue Wall t come. 
1 Iaſt. 125.4. I. HE general Rule of Law as laid down by Lord Coke is, that every 
> Aa Ano. Trial ſhall be out of that Town, Pariſh or Hamlet, or Place known 
24 Geo. 2. c. Out of the Town, &c. within which the Matter of Fact iſſuable is alledged, 
18. Before that is moſt certain and neareſt thereunto, the Inhabitants whereof may 
theſe Statutes, have the better and more certain Knowledge of the Fact. But the Learn- 
— ing on this Head is greatly abridged, by the Stat. 4 & 5 Ann. c. 16. and 
3 1 24 Geo. 2. c. 18. which are taken Notice of under the laſt Head. For b 
Vin, Hamlet, theſe Statutes it is enacted, That every Venire facias for the Trial of any 
or Lie Cons, [ue in any Action or Suit, or upon any penal Statute, ſhall be awarded 
there it might of the Body of the proper County where ſuch Iſſue is triable. It may 


IG therefore be ſufficient to conſider, 


mitatus. 2. Out of what County the Viſne ſhall come, where Part of the Matter to 

2 Lil. Abr. be tried is Part in one County and Part in another. 

786. 3. This will depend on the Giſt of the Iſſue, as may be collected from 
the following Caſes. 

Br. Viſne, pl. 4. An Action was brought for Goods eſloined, and received by the De- 

944 fendant, and the Tort of the eſloining is alledged in one County, and the 


Receipt of them by the Defendant in another County, and they are at Iſſue 
if ha received them or not; there the Viſue ſhall be of the ty where 
the Receipt is ſuppoled. 


Br. Viſne, pl. , 5. In Treſpals, the Defendant aſſumed in London to cure the Wound of 


117. It may the 1 Plaintiff, Sc. and applied contrary Medicines in Middleſex, by which 
— els the Plaintiff was impaired. . Per Thirn. If they take Iſſue upon the A/, 
Ga in aff 2 Viſue ſhall be of Landon, and if of the contrary Medicines then of 


Caſes m_ AM dale ſex. 

the Action i | 

founded upon two Things, both of which are material or traverſable, and the one without the other will not 
e there the Plaintiff way bring 1 in Which of 20 he wil. 7 Rep. 
2, 4. Bulwer e. 


6. In ſome Cafes however, the Venus ſhall come out of both Counties. 
Fer which, ſee Br. Confeſſ. & Avoid. pl. 30. or 38 H. 6. p. 25. where the 
Caſe is more full and correct. 
2 Roll. Ab» 7. But where doth Gn cannot: join, were it is s lid. it may be tried 
pl. 8. in either County: | | 


(F) M 


HE g 


may be found under Aions and tranſitory. [BI. It may be 


W 


2. When the Motion for changing ti Nenue maſt be: mode. 


36977 


C210 31200043 (A) 


2. Ic has been held that the Defendant muſt move to — 7 the Venue 2 Str. 858. 
before he pleads; and that the Plaintiff in like Manner maſts 1 


charge the Rule, on his 
Defendant replies. But 


to diſ- — . 


ing to give material Ev before "itker 
C0 7 i gos ide * 


3. A Judge's Summons of Onder tor Titze $0'p1e48; wall be — Per Cut. 2 
Barnes's Notes 


Motioa for en * * So likewiſe, 


7 


21 


4. Where after a Rull «6 ties Ca 


+ % 
115 4 


v3 ® 
27782 1. 


* 


Er 2330 


* © wa % 


T TA 3) 


. Fletcher. 


A che Frau fioblaidor be changed, 2 Barnes's 


387. Dennis 


And before it was made abſolute, the Defendant by Inadvertence put in a 2 — 472 


Plea, yet the Court held that this was nu Waiver of the Rule z And they H 


allowed Defendant to withdraw his Plea on Funes Hong! -4 made 
ing the Venue. 


6. Neither is a Judge 8 Order for an leres. 20 Bar i 


the Rule abſolute for 
for changing the Venue. 


not ſufficient that it be affircmative, but jt muſt alſp contain negative Words; Notes 338. 
that is, it is not enough for Defendant x6 Tweat that the Cauſe of Action, if Belſhaw v. 


C1 40 8 


2. The 3 required i in 85 Ada 0 on | which the Motion 
2 mae. 


#/ ©) 


58 


217] VE: 


io a; Mtion 


2 


— — — — — 


6. Wich reſpeRt to the Affidavit i it moſt be poſitive and certain. ſe is, ; Barnes's 


any, did ariſe in the County to which he would have the Venue changed, 


but he muſt likewiſe add that ic did: nat ariſe· iu the, Count 
claration, or e out of the Conn. to. which. 5 e's 8 


changed. 


Cole v. Gouing, S. P. 


2 0 


ntaticintt wear f the Pomilei a- were made c. 
2 Bernardiſt. 74. - White v. Love. 


4 


* S ®s 


| 


adi a1 2 


1 TELL.” 


« 4 * 
491. 7 


laid 4p che De- 


1210 


— eaiy 


t Barnes 
Notes 350. 
Bl . 


Payne. 


Porter. The 
Words Cauſe 
of Aion are 
Tete indiſpentably 
ry, for 
would be 


1 Notes 336. 
3 


7. Where there are ſeveral Defendants the Affidavit of one is ſufficient to 1 Barnes's 


ground a Motion for changing the Venue. 


„ 


3. Caſes in which the Venue cannot be changed. 


8. Wich regard to the Caſes in which the Venue canadt be 


— 


— 


changed Wbugb 


Notes 343. 
Box v. Read: 


and another. 


Per Cur. 2. 


it has been held that the Venue may be changed in all Actions of a tranſi - B. res Notes 


tory Nature, yet there are divers 


cialty, Promiſſory Note or Bill of Exchange. 


Excrptione, as in Caſes of Privilege, Spe- 
To which may be 


ded, 


391. Evereſt 
v. Sanſum. 


Str. 6 
tliat even in the Caſe of Perſons privileged in. this ReſpeR, ſuch as Barri- Townſend v. : 


ſters or Attornies, if they are;/jained-in an Action on en Fer 


ſons, they cannot change the Venue. 
9. Neither is the Venue in any Caſe ever changed into a ce Palais. 2 — 


The Court have likewiſe reſuſed changing it into Durban: And have alſo Notes 386. 


rejected a Motion for changing i ic from a e into the Ciry of Zert. 


5 Vor. V. 


4 Q 


AN 


Richardſon 
2. Walker. 


| Tr. Id. 
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Ibid. Lock a Ms, pe e Crafter v. Cockerell. 
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(A) Univerſities what. 
0 2. ent amen 


1. How they! are t 428500 nee n 1 5 | 5 
2. By whom it may be demanded. EE ne * 
be At what Time it may be demanded. mit rn f 
MA 
(©) Of their Pyivileges with regard to their Right of Preſen 


tation to the Libings of Papiſis.” Wherein.” 


1. In vhat Caſes they mall preſent. 

2. Whom they fhall prefent. 2 
3. How their Right of Preſentation may be prevented. © 
4. How Truſts made to prevent their Right of Preſentation , 

may be diſcovered. 
How their Right of Preſentation may be deveſted. 


* 
= +4 


. Haw it any ee. 2162350 381 
(4 — what. 2 


Y Uctverſiciesin general, we underſtand thoſe Serninaties of L 
| ing where Touch are ſent to finich their Education, and to be in- 
fired i in the liberal Sciences. With us, by Univerſities, are more par- 
ticularly denoted thoſe two. learned Bodies of a and. ED. — - 
are inveſted with ſeveral peculiar Privileges. 


. r 8 22 - a. 2 4 4 th 
K 


(B) Of their Courts and Paivileges of Ju 


rifvittion. | Sync 
+ Inft. 227. 1. NAA of the UaiverGties hed Seed Perera and, Privileges by 
Godb. 201. Charters from the Kings of this Realm, particularly one in the Eighth 


archbikop of Of Hen. 4. whereby they were authorized to hold Plea of all Clauſes ariſing 
Yorke». Within the Univerſity actording to ehe Courſe of the Civil Law: But in 
gedwick., the 1 of all the Judges of England the Grant was held not to be 
„ for that che King Hai not by his Grant alter the Law of the Land. 

Fo re r this and other Defects reſpecting their Powers and Privileges, 

3 | a a ſpecial 


Unitrſitioss W 327 


— 


{p05 06, eee waves Þ +2 Ehs. confictnirig "a1 = * 
4 2 — — — Aäbertirs, 0 8 "oo. _ * 
Right ougbt to have chioꝝed. 
ber de It fg not-cnfirmed by Parliament) dated 30 - March 1 Mod. 167 


1 1. granted to he Anti S00M Portage. we Mayen 
My rr Corp Ty 
e 0) board? gase of : $13; 2.5 548. 


3. Their Courts are called * Chancellors Cortes The Chancellors are 1d. Ibid By 


oſually Pres. of the wg rhe 1 55 2 ,aver the whole Univerſity. Charter of 14. 
ed. 


Churts hire ke ocellors, their Aſſiſtants or De- Hen 5. The 
putles "We Cute are oh; ahaged. by "A Advocates or Prod, "x — 


| his Commil- 
Deputy that is the be vies Gulaatlor! tre Joltices of the P 


ſary, and his 
the Vill of Oe, County of Oxon and 
Berk: ; and their Authority doe nie depelld Kr. r * 
Peace by Virtue of their Offices. 


only'; they being * Jaſtices of the 

3 bave eee in all Cauſes Eecleſiaſtical and Civil (ex- 14 Ibid & 
cchdld) where a Scholar, Servanit' or Mini- Oro. Car. 73. 
er ter of the Dairerbry is oge . che Parties in Sdit. | B 4» aa * 


| ſee the Peti- 
| con ail the Gr of He 4- in P dim. P- 368, 36g. 


+. Thr Proceedings are in a ſummaty Way according to the Practice of Cro. Car. 73. 
8 Civil Law.; and in their Sentences they follow the Tuft e and Equity — v. 
Civil Law, or the Laws, Statutes, Privileges, Liberties and Cu- B 


oms of the e or * Laws of the Land at the Diſcretion of the Hedey dyn. 
bäncellor. cocks's Caſe. 
Hard. 508. Calle v. Litchbeld. 


6. If there jis an 3 in the tt Court of the Wood's Iod. 
Univerſity, e 0 Oxfard, an Appeal lics to the Congregation, theace to the 549- 

onvocation, and ftom thence to the King in Chancery, who nominates * L. 172 
Judges Delegates to ker the Arora, The Appeal is of the ans Nature of Man 
in , 116 - | Chancellor c. 
| of Cambridge, 


N. Aa by a Fi YE es Wt AK. 'by AR of Partament, 1 
*/ granted te the Univerſity of (all Suits arifing any where in wikocks 
2 — ap auguſt a Scbular, Stu,“ or Minifter of the Univerfity, v Bradell. 


ehe Juſlices df the Mg Bench, Common Pleas und others Hard. 58 
— here mevionel, wnd wefore any orher Judge, though'the Matter concern 2. 


Ming: If an fdadinerur Apr is — by Lee Siet in the The f fa 


equer a atk a Scholar or other privileged Perſon, the Univerſity ſhall Diſagreement 
Damn; tor is "any of Reds is iacluded- in the general in the Books 


as to the Re- 
Dag cital of this 
8. — — * e „ Bants Rip fe te P by 
4 it i communi Banco, vel 
Tefticigris. 6 the Juliet of ws 8 that Conuſance is given chem of all Suits, Cc. 
— Kivy's Bench; Common Pleas, and others there mentioned, and before 
> ras r; Jad wy” 7 —. 5 * Ki Theſe latter Words would no Doubt warrant the Re- 
8 Ze for aid that no Charter of Exemption ſhall be allowed wich- 
but Hon th Cite ord, 2 an ſee Hari. 189. where it is affirmed that the Exem 
ed to be. Uni th Wee 


dat 12hgat . nnn by 
L e Oppoſtion 49h c. cr Litchfirld, That— 


'8.1fa Uchte ad Accountant, ts che King ſves Scholar by Bill-in Equity Hard, 94 
in the Exebaguer,, or if an Attorney ſues: n+ Scholar by Writ of Privilege, W 
it is ſaid hat ide Univ erſities ſhall not have Conuſance, for a general , bs: 
rant mall not n ide e NIC any Court. OxiordLetters 


1720 a Patent 8: FP. 
a: Leon. 149. "The Lord leer. Cale, 1 154. 
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AV — ORG — — —— É— IIs —⅛—— —— e — : 


328 0 Univerſities. 


-Cro. Car. 73. 9. not in Caſcs-where Privi allowable; a __— Ce. exinot waive 
Wikcocks v. his Privilege, and have a Probi Courts of Nhe, for tit 
——_ - Univerſity by Righe has the Ceres Ae II 
Thomas WAL leged Perſon; and a Stranger is forced to ſue a priv ce i 
kak. 45" 1 Courts by reaſon of that Right veſted in t them. Ty . 1a 
This Privileys 18 Los bzaalgx, 
— 25299 * * attend Suits in 


* * 
' wi 10 3 7 37 I 8 


Hetl. 28. 16. Bur a Scholar 1 to be reſident in F'Y ner at the, Time "of 

Ton oy the Suit commenced ; and no other ought, to be be Joined_ in the, AGzon. with 
Cale. him, for in ſuch Caſes, de ſhall not have Privilege. 1 

Brownl. 74 11. Though it is ſaid that Servants of the Uniyerſi ivileged, yet 


Correll», it has been he that a Bailiff of a College was not capa of Privilege. 
e. O nn d n " 


— 


: Vent, 106. 12. Neither is a Townfman intitled to Privilege, to exempt. him from an 
The City of Office in the Town, if he keeps a Shop and follows a Trade, dere he i is 
Oxford's Caſe. matriculated as Servant to a Scholar. 120 551} 
Cro. Car. 87, 13. It is to be obſerved, that though Maybem, Felony and Frebebi a appear 
88. Hayley's as above, to be the only Cauſes excepted in their Charter; yet it has been 
agg a held that in Actions for the Recovery of the Poſſeſſion of a Term, with- 
rr ain out claiming Title to the Freehold, they ſhall have no Privilege, becauſe 
Webb's Caſe, the Freehold may come in Queſtion. e 
14. Ic hath been diſputed how far the Words of the Grant intitled them 
to Privilege in Matters of Equity. And the general Principle of Conftruc? 
tion ſeems to be that where Chattels only are concerned, or where Dam 
only are to be given, there their Privilege is allowable, but where che 
is for the Thing itſelf, there their Privilege cannot be allowed. As in 
the following Caſes. 
2 Ventr. 362. 15. A Bill was brought ſetting forth a Contract under Seal with che De 
Drapery. fendant, for making a Leaſe of certain Lands in Middleſex, and to have Ex- 
Crowther. ecution of the Agreement. The Defendant pleaded the Privilege of 't 
Univerſity, to proceed in all Quarrels in Law and Equity, except : 
ing Freehold; and concluded to the Juriſdiction of the Court. But * 
Keeper Guilford over-ruled the Plea, becauſe in this Caſe they can only 
excommunĩcate or impriſon, but cannot ſequeſter Lands in Miduleſar, and 
ſo can give no Remedy; and becauſe the Charter of the Univerfity:; of 
Oxford, impoweriog them to proceed in all Pleas and Quarrels:in Law and 
Equity, Sc. ought properly to be extended to Matters at -Commob Law 
only, or to Proceedings in Equity that might ariſe in ſuch Caſes, and not 
to mere Matters of Equity, which are originally ſuch, as to exrcute Agrec . 
ments 1 Specie. I e won. 
Fin. R. 45. 16. So likewiſe on a Bill in Chancery to be relieved againſt a Bond of the 
Williams vs, Penalty of 100 l. given by the Plaintiff's Father to the Defendant, who 
Robers. pleaded his Privilege, that he is a Doctor in Divinity, Scholar and Reſi- 
dentiary Student in the College of Oxford, and that he ought not to be 
ſued but before the Chancellor of that Univerſity, or his Pay ae tp 2 
miſſary for the Time being; the Plea on Debate was over- ruled. 
Fin. Rep. 162. 17. But on a Bill to have a Bond delivered up of 1000. Penalty, th th Mo 
Buſby v. ney being paid, Defendant pleaded that he was a privileged rj 
Croſs. the Univerfity of Oxford, viz. a Doctor of Laws, and Refident+ there, 

f which the Chancellor certified, and demanded Conuſance of the Ie 2 ic 
Queſtion as determinable before him, or before the Vice-Chancellor, Ec. 
and not elſewhere. The Court yareve—y the Bill and allowed on Plea. | 

18. So like wiſe on a Bill by Adminiſtrator for an Account Hreſtate's 

8 Eſtate which Defendants had got in their Poſſeſſion, on Pretenc ef ſoine 

Hine ad Debts due to them from the Inteſtate; Defendants pleaded they ure pri- 

4 Ns Perſons of the Univerſity of Oxford, and there Reſident 3 _— 
1 


a — 


Univerfities.  - (B) 329 
the Chancellor certified, and demanded Conufance of the Matter as exa- 
minable before him his Vice-Chancclive, Scand nor elſewherr. And 


the Plca was allowed. - 

19. 1 aftly, on 2 Bill brought. in-this Court for = Difoovcry of the per- Per Harcourt 
foral Eitare of Dr. and an Injunctioo .gtantcd Chanc. MS. 
the Univesfiry of. Oxford cleiined-” of dhe Gavie, for that 2 · 
Plaintiff and Defendant were the Uni And Harcears ©. = =Cuac. = 
ordered the Bill to be diſmiſſed, and . 

1 Vin. Abr. V. 
ZZ. p- 11. 


iS W Inf. 
ag het Eee Cones of th — — | 


ppg 22 and 42 


They cannot 

Rees es, 

tion of it, as well in the Price udn the e. 5 
calores and And (Grant af the Ed. The Univerſcy of Ox- 

ae apt Mc a nm ip Gre fe 5 550. 


22. Such are their general Privileges of Juriſdiction; ic me vow to 
conſider, 


at 
+ ww — 24 


= How they we 10 demand Comnfynce, 


a e fab d Cleese may be demand] By by Cyiifcate owl, 1 
our ſpecial Pleading vpos a0 Lauer of a privileged Perſon for an A t 550. 


. 2 Bot it has berd held, that the Claim of Come ought to be en xn 
tered upon a Roll, r e Wo FU ISL Paternofier 


"of New 


* 


© +4 & * 


ey 9 20 emma Si) ni =v:389 
. 15 fe Cate Cn DER 1 ge. «ve. 
4 T 2 an B. in | | 4 Vs 
ravcrie, — — IE Barrery at Wr 
r 3 and "That 1 S 


: The Vice-Chagcrliot by hie Actorney or Deputy 
. jog may demand it; though the Vice-Chancellor: is bur # 
1 Baili® a ee 

| N raced 


3. At af Time it may be A * 


2188. The Ruſe is that Conufance muſt be demanded the firſt Day. 85 
2 Ld. Reym. 29. In an Ache on the Cafe againſt a Member of the Univerſity, 
1339- in Caſe BiY was of Eofter Ferm 1r Au. and the Defendant had an r 
of the King <7} the firſt Day of Trinity Term following ; after which, before 


Vaiverkry, Plea pleaded, he Univerſity of Cambridge by their Attarvey demanded 


alias Dr. Coobſknce, and the Claim was diſaflowed becauſe i was not made the firft 
Bentley'sCaſe, Day. | 

cked av fo p | | | 

held Hill. n a FT 882 a 
Abs. B. R. 

Peres v. 


- 4 * 
* * 229 — 
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(C) Df their Petviteges with regard to their 
Right of Preſentation to the Livings of 
Papiſls. 


In what Caſes they ſhall preſent. 
NACTS, That every Papiſt — * Convit during the Time 
that he ſhall remain a Reculanc Coavict, ſhall from and after the End 
of this preſent Seſſion of Parliament be diſabled ta preſear 49 any Rencher 
or Eccleſiaſtical Living, or to nominate to any Free School, Heſpital-or 
: n and ſhall like wiſe be difabled to grant rann 
nd a1 ne fice. 52 
8. 19. 2. The Chancellor and Scholars of the Univerfity ot Oxford ſhall have 
the Preſentation, Sc. to every ſuch Benefice, School, Hoſpital and Dona- 


3 Ja. 1. c. 5. I. 


tive, in the Counties of Kent, Middleſex, Suſſex, $ Hampſhire, Berkſhire, 
Buctinghamſbire, Gloucefterſpire, — vn, e 7 
Wi 725 erſetſpire, K ply 5 vr: 17 
Nertbamptonſbire e 
mouth ire, Cardizarſi 
| X City and Town being a a Coun of 1 
F ties aforeſaid. 


7 
- 


S. 20. 3. The Chancellor 'ar.d Scholars of th2 Deiserftj of T tall have 
the Preſentation, &c. to every ſuch Benefice, School, rw of and 


native in the Counties of Hertifordfhire, Cambridgeſbire, Hunting tonſbere, 
—— Norfolk, Lincolafpire, Rutland/birec Lair gebe. Derhybart, Ner- 
Landers, Shraphire,: - Cheſhire, Lese are. Tabor, Dar bem, - Nur. 
—— Cumberland, Weftmorelend,' Radnor, Deniyſbire, 
Carnar vanſture, Anglaſcy, Mlenionaih Glamorganſpire, and in every Ciry avd 
Town, being Cu af de 19198 wizhia che Liwics of the 9 
laſt mentiondd t. l 
2 By che 1 U. A . every Peafon refuſing ro wake, or 
for the making the Deciarevion. againſt Trapſubſtactzation; and 
whe Name ſhall be — bon at the Quarter Seſſions, is diſabled ro make 


any Preſentation, Donation or Grant of Avoidance of any Ecclefiafticat Liv- 
ing. 


| Univerſities. (©) : "+ 


_— 


ing, as fully as if he were a Popiſh Recuſant Convict —— 
Sc. of the Univerſities ſhall have the Preſentation in the e 
mentioned in the Act of g Fac. m3. 

5. And 1 A c 14: Papiſts and | their Children oder the 
| Age of 21 Years, not being Proteſtants, | not convicted, and their 
Mortgages and — Srl tad dah 22 org 
NN Pr gi boah 4 n e. 


ts el +) in F{ . 1 116850 
4, 


25 Whorh, they ſhalt beine. | maven, 


rr 


6. By 3 Vac. 14 k. 5. J A1. tv poi, te ee of rt 


ſhall preſent to any Benefice, any ſuch Perſon us Thall ther 8 
| W yg TW e q 0 1 75 
Prebendary, c. 
with Care of Souls. 


* * 
3 * _ 


ov elk 4 of Pteſentation may 50 prevented. 


212 


he Patronage in Fee to another, in ſuch Caſe Sir William 
Prefentment; and in the ſame Manner, — 


e u be Petros in Fü p, abs therefore the 
ee 997 Wuiidton. 


8. But if a Patrgn makes a Leaſe for Years of an Advowſon, and after- Sir William 


| | as Jo. 26. Stan- 
Rake {rue pol 4 81 2-12.24 ThE al ar Bp Ou 
5 3 e A l 

it Ae A III. Merc e 


«et of > HY ati Gag 
4+ "How: en. roman Right ame ar 
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Ru art Tents 4 na 82 whey, v ie ; 
ng 90 4 ſcavs 
14. Ni. 8, A 2 þ 3 Trußtsgg of R bee 


ras f nt 403-4 9 Ang Rog 
Hoſpital, and the reſpective Univerſities are to have the 


2 2. And if any Truſtee, Mortgagee A Living. & of any Avoidance LF 
t, Fc. to uch Ecclefiatt c. where the ſhall be be 
E oy or dffib l — 
ance in Writing to the e e of the Univerſity, to whom the 
Preſentation 14 U -within three Nonths after theo Avoidance; he 
ſhall forfeit $600. t the Univerſity co vi ch the Freſcattlon, Gr. thall 


51g Hard 
13. 


$7: Perſons making the Declaration, and taking the Oath before 
TS: OE here their Names are recorded, ſhall 


14. Farther by 12 An. fl. 2. c. 14. 7 2. 'Preſentor is to be examined by 
the Ordinary, whether he be a Papiſt or a Truſtes for ſoch. 

4 3. Preſentee is to be examined upon Oath by the Ordicary, if he 

Dr believes the Preſentor to be a Papiſt, or a Truſtee for a Pa- 


piſt, 
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+ (9 Univerſities. 


2 » 


Erie bu. tee beenden Perſon: 3 250 if. IN" 
the /teſentation to be vlt 742 
" §. . and their — — Bil in 
— — and vpn neglectjnt (91 avi wer, the * be taken pro 

203 100 Envods emabinzenrs and ton 21 10888 
It was — 17 8. 5: 1— —¼ coateſting tbeRightiof Univerſity 
in a Qgare in Yuare Impedit, may be examined in Court, or by; Commiſſion or Aff 
Impedit, that davit, as the Court ſhall think n as to ſecret Truſts; and if u 
A Diſcovery who is the, Cſtui gu Ny, he hall, vpon a Rule made for him 


claiming Right 
2 to come into Court, or fore Co miſſioners, to make the Declaration 


n aint Tranſybſtantiztigns, r fleet ſo.to,dey be {ball be eſteemed Cv 


— his, Preſegtation, 294 dat (ns 273090 135 07 eg Hel 


ſecret Trufts for Papifts purſpant to this' AR, hd '»  Cbirinliffion' For ſoch xuntingtion was ordered to iſſue, 
directed to the three Prothonotaries or any two of them. 1 Barnes Notes 2. King v. Biſbop of Carliſle, and 


Maur, and Schalarrof the Univerſity of Cambridge. See lil wiſe here the Court ordered a Commiſliva for 
the Alike Purpoſe,” and ditedted the Frothonotaty to Erike ale Qontmiſſhoners Names, and to ſeitle the . 


rogatories, 2 Barnes's Notes 1. —_—Y v. Biſhop of Re Univerſity Cambridge. 


18. F. 6, * Anſwer e Ae trons, and the Perſons for whom 
they are intruſted, and his and their Cletks? and their Examinations and 


N Affidavits taken as afortſaid by order of, aa Court, or by the Ordinary, 


ſhall be allowed as Evidence. Wan en Patron o preſenting. a his 
. 

19. 8. 8. No. Laple Ghall incur, nor Plenarty be "Har. till three Months 
after the Anſwer put, in, or the Bill taken pre confeſſe, or the, Pro- 
ſecution aer de provided fuch Bill be anke before any Lapſe 
WOE ova 

| 2; 20+ $ "00, 00 Confeſſion or Diſcovery of Troft, Deeds may ber 
forced to be produced. 
£3 21. Laſtly, The 11 Geo. 2. c. 17. J. 5. Enacts, That every Grant of any 
Advowſon of any Eccleſiaſtical tk School, Hoſpital or — — 
every, Grant of any Avoidance thereof, by any Papiſt or. Perſon Sucht 
cofelſion of the Popith Religion, of any Mort agee or Perſon i rvſted 
for any Payiſt Se. ſhall be void, vnleſs ſoch Gtant (hill de made Bona 
fide, and for a full Conſideration, to 4 Proteſtant” Pufchafer, and Sly tür 
the Benefit of 4 1 - and ſuch Grantee ſhall be deemed a Truſtee 
For a Papiſt, and they and their Preſentees ſhalt be compelled to make 
ſuch Diſcovery relating to ſoeh Gtants and Preſentations as by the Act 
12 Ann. ft. 2. c. 14. is directed. And every Deviſe to be made by any 
Papiſt of any foch* Advowſon, Se. with Intent to ſeeure the Behefic 
thereof to the Heirs or Farhily of ſuch Papiſt, hall be void and fheh 
Deviſces and Petſobs claiming under ſuch Deviſces; and 
hall be n to diſcover whether" fuch Deviſees were not unde with 


the ſaid Intent. 1 | 3 9Vaſ;. 07 * 29171158 150 1191 * 113 el871GtoN 
N mn 2 361 14 83 P in) 0 94 Es, 75 EIN Ius! b nA *Y | 
S831 1] pai 3929 4389 
* How chaie TROY 6f Pref men ay he devel, 50 
, 91 u 10 eas S517 any o nin di das 


10 Rep. 58. — * Wben once the Preſentation· hac en is, veſted in. the Uniyerbty, 


in the Chan- - thaugh the Recuſant conſor ms himſelf after warts Candies, yes the Naiverſi/ 


cellor, &c. of 

Oxford Uni- ſhall preſent. | nailed 

verſity s Caſes . 2 2: 20115) is ii 94) y 5 MN ano . 2 gl 
qt 0 0 


Per Hutton 2 3. So likewiſe if 2 Necüiade U is attairit of ae or Premunitt,,. 5 Is 


— okay tereſt of the Uniyerſity ſhall not be W oi ad aaa at. 


Caſe of Standen e. The © Univerly of 0 avid Whizon, - I 13crader oy 3 . pt 
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.. 


and their Preſehtecs, | 


Untperſities. 333 


1. How it may be avoided. 


24. The 1 M. enacts, That the Benefice to which Perſons are1W&M. 
preſented by the Univerſities for the Recuſaney of the Patron, Mall become fle 1. 26. 
void in caſe of Abſence from the ſame above the Space of 60 Days in au 


one Year. 


Void and Uoidable. 


1. IN the Law ſome Acts are abſglutely void, and others are void® 
— > og for the better underſtanding whereof, it is neceſſary to 
conlider, | 


(4) The Diſtintion-between void and voldable. 


(B) What Ads are.void ; wherein of the Degrees, in which 
Acts may be votd, as, | 


1. What Acts are abſolutely void as to all Purpoſes, 
2. What void as to ſome Purpoſes only, 
3. What as to ſome Perſons only. 


4. How Acts void by Operation of Law may | e good 
* by fabſecutat Maticr, | | n Ll, 

(Cc) What As are voidable only. - 

D) How voidable Ads map be made good. 

E) How they may be avoided, 

(Fy By whom they may be avoided. 


m__ 


2 * 4 * 
FY * 4 "4 Þ. 
- - * - 
1 0 - 


Is, - 


(A) The Diftinction between vold and voidable. 8 


I; Thing is void which was done againſt Law at the very Time of the Lily Abr. 


doing it, and no Perſon. is bound by ſuch an Act; but a Thing is 807+ - 
only voidable which is done by a Perſon who ought not to have done it, 
but who neuertheleſs cannot. avoid it himſelf after it is done; though it 
may by ſame Act in Law be made void by his Heir, &s — 7 


„ tubes 


3949 | Void and Uotdable. 


(B) That Arts are abſolutely void. 


Cart. 19. 1. A T S it is faid may be void in Wen Degrees, according to the 
Keite v. particular Circumſtances of the Caſe; it will be proper therefore 
Clopten, to conſider, 


1, What Acts are abſolutely void as to all Purpoſes. 


Br. Obliga- 2. Bond of a Feme Covert and Infant are void. 


tion, pl. 26. 

This 2 with regard to the Infant muſt be underſtood with ſome Reſtriction; for if an Tofant give A 
Bond without a Penalty, for Neceſſaries it is good; and the Reaſon why it is void, if with a Penalty, ſeems to 
be that the Law gives Validity to every Act of the Infant's which may be for his. Benefit ; but it cannot be 
preſumed to be for his Benefit to enter into a Penalty. Noy 85, Delaval v. Clare. Cro. Elia go. Ayliff 
v. Archdale. 8. C. Moor 2 1 Iaſt. * 42. 1 you Abr. 729. 1 Lev. * Ruſſel v. Lee. 


_-_ - 


400. Rep. 128 3. So likewiſe the Bonds of Perſons Non Compos Mantis, after Office 


Beverley's found, are abſolutely void. 
Caſe. It is 


ſaid the Reaſon why the Bond of an Infant or Perſon Non Compos | is void, is becauſe the Law bas appointed 
no Act to be done tofavoid it; and the only Reaſon why the Party cannot plead Non of Factum, is that the 
Cauſe of Nullity is extrinſic, and does not appear on the Face of the Deed. 2 Salk, 675. e v. La. 
And ſee Pet. What Acts are voidable only. 


See Ante Tit. 4. And in general all Bonds which are given for a Purpoſs i Malum in 
Obligation, ſe, as to Kill or rob another, are void. 
(D) and (E) 5. Likewiſe Bonds given for the Performance of a Naum Probibitum, as 
| for Maintenance. — 
6. And Bonds to oblige Perſons to neglect their Duty to the King and 
Kingdom, are abſolutely :void. 
2 Salk. 620. 7. It a future Leaſe be made to commence after the Death of Tenant i in 
Machil v. Tail, *tis merely void in its Creation; for it is not to commence till the 
— Ges Title of the Iſſue commences, and that is an elder Title - concurring with 
(C) it; and if the Law ſhould make it otherwiſe than void, the Law would 
make him a Tref paſſer. 
5 Rep. 30 8. If a Biſhop grants Adminiſtration, and there are Bona Netabilia, ſuch 
Prince's Caſe. Adminiſtration is abſolutely void, as well as to the Goods within his 


8 Rep. 135: own Dioceſe as elſcwhere, becauſe he hath in ſuch Caſe no” Juriſdiction 


Sir John N | 
oe Okla. Whatever. | ' „ü 


Noy 96. 
Croſſman v. Hume. And ſee Poſt (C}. 


3 Toft. 231. 9. So likewiſe a Judgment, given by Perſons who have no good Com- 
And it may be miſſion for that Purpoſe, is void. 

added, that in ; 

general all Acts done by Miniſters of Jufice without Aujboriy are void. 10 Rep. 76. b. And as Poſt (C). 


What AQs are void as to forne Purpoſes only, 


. E #\ 
Finch's Law 10. Void Things are e good) ro ſome Purpoſes —As i 
62. 11. Leſſee for 20 Years takes a Leaſe for 10 Years, to begin preſently. 


upon Condition that if a certain Thing be not done the Leaſe ſhall be void; 
in 1 Caſe, though the ſecend I. eaſe be void on the Breach of the Con- 
dition, yet the Surrender remains good. 

Id. ibid 12. So likewiſe if a Feoffment be made, to be void on the Non-perfor- 
mance of a certain Condition, yet after the Feoffor's Entry for the Con- 
dition broken, the Feoffee ſhall have an Action for a Treſpaſs done by the 
Feoſfor before. 


13. Allo 


Mold and Uordable. 335 


13: Alſo if Tenant at will grants over his Eſtate, th ough the Grant be Arg, Hard. 
void, yet it determines his Will. 47. Jones 


; ov. Clerk. 
But if an Act be made void by a Statute, it ſhall avail to no. Purpoſe whatever: Therefore a Simoniacal Pre- 


ſentation does not ſo much as amount to a Claim. Arg. Hard, 47. Jones v. Clerk. 


3. What Acts are void as to ſome Perſons only. 


14. A fraudulent Gift of Goods is not void againſt all, for it remains good Per Anderſov, 
againſt the Donor, and is only void againſt his Creditors, Cro:Ekz.445, 


Upton v. 
Baſſet, 


15. So likewiſe a Feoffment upon Maintenance or Champetry is not void Cr Eliz.q45. 
againſt the Feoffor, but againſt him that hath Right: per Beamond J. — v. 


16. Alſo where a Feme Covert or Infant are bound in an Obligation with Br. Oblioa- 
others, though the Bond is void as to the Feme Covert or Infant, yet it is tion, 1 28. 
good as to the others, who ſhall be ſued alone, and the Writ ſhall not abate. 


1 Roll. Rep. 
| | Tr | ti 15 41. Winſ- 
combe v. Pigott. And ſee there whether it is neceſſary to aver the Declaration, that the other is a Feme 
Covert or Infant. | 


4. How Acts void by Operation of Law may be made good by 
| ſubſequent Matter. | OH 
17. In Equity the Conſent of the Heit makes good a void Deviſe; —Chan. Coles 
| | 4 dot, Crrabery Ve 
Middleton. 
18. So likewiſe a Deviſe void by Miſnoſmer of the Corporation was de- Chan. Caſes 
creed to be a good Appointment of a charitable Uſe, within the 43 Eliz. 257. Anon. 


—__— 


(C) What Acts are Uoidable only. .. 
1. JF a Leaſe be made by the Huſband of the, Wife's Lak and the Huſ- FO E714 


band dies, the Leaſe is not void, but voidable by the Wife's Entry. 


. —— 


272. Cites 
Plow: Com. 
65. Browning v. Beeſton, 


2. Likewiſe if Tenant in Tail make a future Leaſe for Years, which by 2 Salk. 620. 
Poſſibility may be to commence during the Life of Tenant in Tail, it is "Ig % 
not void, but voidable as to the Iſſue. | 2 


3. So if an Infant makes a Feoffment or a Lkaſe, and delivers it with his 2 Brownl, 


Hand, it is voidable only. | | 248. Plomer 


. Hock head. 


+65 14} | l HAITI a It is there ad- 
ded, that if the Feoffment or Leaſe be executed by Letter of Attorney, it is a, Diſſeiſin to bim. It has been 
ſaid likewiſe, that if the Infant reſerve a ſmall Rent, as one Penny, where the Land is worth 1001. per Ann, 


ſuch Leaſe is void. 2 Leo. 216. Humfreſton's Caſe. 


4. It is ſaid likewiſe, that a Deed of Exchange entered into by an Infant, Perk. 28 1. 
or one Non ſane Memoriæ, is not void, but may be avoided by the Infant 
when arrived at Age, or by the Heir of him who is Non ſane Memoriæ. 


5. Alſo 
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330 Uoid and Uotdable. 
Noy 93: 5. Alſo an Infant's Bond of Submiſſion to an Arbitration ſeems, quly 
22 voidable. | | | 7 
night. , * 


vr. 088. . An Tofant's:Contratt of Minot Bikouifeite ** 
P ̃ ²˙ tunotto foro 


Clarencieux. Sing 
Rep. 124. 7. So likewiſe the Deed of Perſons Nen compos Mentis, before Office 
1 found, are voidable only, but cannot be avoided by themſelves. 
Caſe, The 


Reaſon why their Ads cannot be avoided by themſelves, is becauſe it.is a Maxim in Law, that, no Man of 
Age ſhall be admitted to ſtultify himſelf, 14. ibid and ſee Ante (B). Maxim Hs TOC) Man « full 


Per Popham. 8, A Preſentation, Inſtitution, and InduQion of a Layman is not void, 


Cro.Eliz.315- but only voidable by Sentence. 
Pratt v. | RY OOTY 


Stocke. 


Cro Elia 457. 9. Likewiſe if the Archbiſhop of a Province grants Adminiſtration, 
. where there are not Bona Notabilia to warrant a Prerogative Adminiſtration, 
See Ante (B) Vet ſuch Adminiſtration is only voidable; becauſe the Archbiſhop hath a 
note the Dif- general Juriſdiction over all the Dioceſes in the Province. | . 

ference. | | 3 | 


Cro. Eliz. 315. 10. So alſo if Letters of Adminiſtration be granted to one, and after are 
Pratt v. granted to another, by this the firſt are not avoided, except by Jugicial 
ue 0 K * 1% 2:0 hes 
2 Salk. 674. 11. An Order of the Juſtices likewiſe, being a Judicial Act, is not ab- 
Hall v. Biggs _—_ void, but voidable only, and continues to be an. Order till it is 
avoided. . ; 

2 Salk. 674 12. So likewiſe the Judgment of a ſuperior Court is not void, but only 
Priggv. voidable by the Plea or Error. 


8. Go Carth, 

W Ty . . 2 a 2322 
4 0. 13. Thus an erroneous Attainder is not void, but voidable by Writ of 
2 R. 3. fo. Error. 

21, 22. 


Arg. 1 Rol. 14. Though the Statute of Weſtm. 2. 13 Ed. 1. c. 1. ſays, that Finis 
Rep.158,159.ipſo Jure fit Nullus, yet it is not void againſt the Party nor his Iſſue, nor him 
Warren v. in Reverſion; but the Iſſue and he in Reverſion have Remedy to avoid it; 
1 and the Words of the Statute /t Nullus are conſtrued to mean that it is as 
College's good as void, in reſpect of the Defeaſableneſs of it. 
Cam” - * | 

Arg.Rol.Rep . 15: So where the Statute of Additions ordains, that if any be qutlawed 
159. Smith Without Addition, the Outlawry ſhall be clearly void and of no Effe&, yet 
v. Warren, it ſhall not be void without Writ of Error. 


Fu 


£5 <4 C ; 


D) How voidable Acts may be made good. 


e HERE a Leaſe is voidable, Acceptance of the Rent will make 
Faw ol = 9 7 V it good: But where it is void, no Acceptance or other Act can 
Caſe above make It good, | | ; = 1 0 1 


put, where | 
Tenant in Tail makes a future Leaſe which may poſlibly commence in his own Life, though it is voidable as 


to the Iſue, yet it may be made good by the Iilue's Acceptance of Rent. Arg. 3 Le 271. Byerv. Baker. 


ns (E) Þow 


(E) How they may be avoided. 


| Deed. beiag voidable, i to be avoided © by Spebial Pleading, and 5 Rep 119. a: 
where an Ad of Parliiment ſays, that a Deed, Ee. ſhall be void, 1 
it is intended that it ſhall be by Pleading. 
2. Where a Deed is a voidable Deed at the Time of Pleading, as if an $ Rep. 149.2: 
Infant ſeal and deliver a Deed, or one of full Age deliver a Deed by Wbelpdale's 
| Dureſs, &c, the Obligor muſt. not boa, . Non.. eſt faftum': Becauſe Shu Caſe. Por if 


the Action was brought it was his ced, and 1. 14 e by Special _ Defen- 
Pleading. , darit may 

; : : plead Nor eff * 

eee Dd, yt mr th Tha of 6 Pley) wa ot kin DE: Id. Ibid. 


3. But a Feoffment or Leaſe for Life, which is declared. to be void on 3 Rep. 65. 4. 
Breach of a Condition, muſt nevertheleſs be made void by Re- entry, it be- 1 
ing a Freehold conveyed by Livery : Whereas a Leaſe for Years on Breach 


Poph. 
of the Condition is abſolutely void, and thete needs n no Re entry. : — 
5 * fog Wyatt. 
1 1 % | VE k ] . — IO $4, 7 PEER! Te! 


(F) By whom they may be avoided. 


O F a void Act or Deed every Stranger may take 3 — 150 2 Le. 218. 

of a voidable one; as if there are two Jointenants within Age, and * 1 . 
one makes a Leaſe for Years, and dies, the other ſhall avoid it, for the n — 
Leaſe is utterly void ; but if the one leaſes for Life and makes Livery | in 

Perſon, and dies, the other ſhall not avoid it. Per Wray. Ch. ]. 


vor. v. = IP Qles. 
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s who conveyed” a legal E 
and Confidence that the Perſon to whom he ſo conveyed 
| it, wauld nevertheleſs fuffer him to take the Rents and 
Profits of 14 Land, and that he would execute Eſtates va to * 
Direction. | 

2. The Feoffee cheretare, or Jer dienany, (that in, the: Petſon bt 
legal Eſtate was conveyed) had the Freehold or ſole Property in him; "and 
the Perſon who had conveyed the legal Eſtate to him (that is, the CH 

Uſe) had neither Jus in Re, nor ad Rem, for if he had entered upon the 

nd without the Conſent of the Feoffee, he had been a Treſpaſſer z ſo that 
nothing remained in him but a bare Confidence or Truſt, for which; if it 
was broken, he had no Remedy, but by Subpcena in Chancery. 

3. But this equitable Right extended "irſelf to all Perſons who dlaimed in 
Privity under the Feoffee, that is, who came into the fame Eſtate — 
the Feoffee had to the Uſe, and by Contract with bim: For a 2 Differ 
came into the fame Eſtate, but not by Contract or Agreement, thege- 
fore claiming not by or from the Feoffee, he conſequently did not claim 
the Eftate as it was ſubject to the Uſes, but he claimed an Eſtate aboye 
that free from and difcharged of the Uſes; and it would in a. er 
have defeated his Title, ſhould he have been compelled to ſtand ſeized to 
an Uſe, when he did not claim the Eſtate which was charged with the 
Uſe: For Confidence in the Perſon, was requiſite as well as Privity of 
Eſtate. 

4. Confidence in the Perſon, was either expreſs or implied; as if a Feoffee 
to an Uſe had, for good Confideration, enfeoffed one who had no Notice 
of the Uſe, the Uſe was deſtroyed ; for the Perſon enfeoffed not know- 
ing that there were any Uſes, no Truſt could be repoſed in him to ler 
the Ceſtui que Uſe take the Profits; but if he had Notice, a Truſt might 
well be ſaid to be repoſed in him, ſince he took the Land, knowingly, 
charged with the Uſes. So alſo, if the Feoffment had been made with- 
out Conſideration, though the Perſon infeoffed had no Notice of the Uſe, 
yet he would nevertheleſs have ſtood ſeized to the Uſe, for the Law in that 
Caſe would have implied Notice of the Uſe, and conſequently the Truſt 
would have remained. 

5: From hence it may be collected, that to every Uſe at Common Law 
there were two inſeparable Incidents; a Privity in Eſtate, and a Confidence 
in the Perſon ; and where either of theſe failed, the Uſe was ſuſpended or 

deſtroyed. 


6. But for the better underſtanding of the Law relative to this Head, 
we ſhall conſider, 


(A) Df the Oꝛigin and firſt Introduiion of Uſes, 


(B) Df the ſeveral P2operties of an Eſtate in Uſe at Com- 
ou Law, which are. « , 7 


3 | 1. That 


_ - - —— — m— — — «4 ae 4. — — — „„ % ˖ % —WA bb IE 2 


ET 9 74 72 [#þ 46 OITED 228 TH Ly er? Wh ws, 
„ That it is alienable; 3 9 —— ok e Power * IT gue 
Uſe, 
WA 4.29077, 1.1 
I. At Common Law, .. De enden : +3 .: 
2. By the Statute of 1 R. 3. c. 1. 
2. That ic. deſcendible , Mberein. | 


1. Of the Deſcent a an Uſe in de 
2. Of the Deſcent ah an Uſe f in Reverfion, 


4: That it is deviſable. 
4. That it is not NS ms or TER 252 


5. That it is not forfeitable. 
8. That a Woman is not dowable of an Uſe. 


(C) Ok the Jnconvenſences of Ales. 
O) Ot the alterations introduced withrefpet-to Conveyances 
to Aſes by the 27 H. 8. c. 10. | 
E) Df the ſeveral Soꝛts of Conveyances to Ates ; wherein 


1. Of thoſe which raiſe Uſes by way of Tranſmutation of 


Poſſeſſion, ſuch as, I. Feoffment. 2. Fines. 4. Recoveries, 
Of which 1 under dler, RTP Ti itles : 7 Bue herein 


farther," ' 


Of Deeds declaring the Uſes of Feoffments Fines, 
and Recoverics; wherein, | 


1. Who may declare Uſes. 

2. To whom they may be declared. 

3. In what Manner 5 may be declared. 

4. At what Time they may be declared. 

5. In what Caſes Averments may be made-of Uſes. 


2, Of thoſe Conveyances which raiſe Uſes without Tranſmu- 
dation of Poſſeffioh,, ſuch as, 


1. Covenants ſo ſtand ſeiſed to Uſes 3 wherein, 


1. Who may covenant to land feiſed, and to whom. 
2. What Conſideration is neceſſary to a Covenant 
to ſtand ſeiſed, and how far it extends. 
3. By what Words a Maa nV woven to ſtand 
N „ ig. 
4. The geg of A Corenanit to Rand ſeiſed. 


2. Of Bargain * . e ces n under its freper 
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- () What” Kind of Dzoperty way be conveyed by way of 
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340 Utes and Truſts. 
cha leveral Kinds of Gles executey by the Statute 


0 at 


1. Uſes in Ee. | 
2. Uſes in Poſſibility; wherein, 


1. Of Executory Fees ; and the Difference where they 
riſe by way of Uſe, and where by Deviſe. -— | 

2. Of contingent Remainders, of which before under Title 
Remainder : But herein farther, | 


1, In what Manner they are to be executed. 
2, How they may be defeated. 


a 1. Where there is no Power of Revocation. 
2. Where there is an expreſs Power of Revo- 
cation. 


3. How they may be ſuſpended, revived or extin- 
guiſhed. ; 2 
(H) Ot the Caſes out of the Statute ; as 


1, Where Uſes are limited upon Uſes. 
2. Where Terms are raiſed and limited in Truſt ; wherein 


1. Of Terms which wait on the Inheritance. 


2. Of Terms in Groſs. < 
3. Where Lands are limited to Truſtees to pay over the Rents 
and Profits. 


(I) Df reſulting Uſes, oꝛ Uſes by Jmplicatton. 
(K) Df ſecond oꝛ ſhifting Ales. 
(L) Ok the Banner of pleading Uſes. - 


ne EE 


(A) Of the Oꝛigin and firſt Jntroduction of 


Uſes. 


Gil. Lawof 1. HE Original of Uſes was from a Title under the Civil Law, 
Uſes 3. which allows of an uſufructary Poſſeſſion, diſtinct from the Subſtance 
of the Thing itſelf ; and it was brought over to us from thence by the 
Clergy, who were Maſters of the Civil Law ; for when they were pro- 
hibited from taking any Thing in Mortmain, and after ſeveral Evaſions by 
purchaſing: Lands of their own, Tenants ſuffering Recoveries, and pur- 
chaſing Lands round the Church and making them Church-Yards, by 
Bull from the Pope, at laft this Way was invented of conveying Lands 
to others to their own Uſe ; and this being proper Matter of * 


Ates and Trufts, / 


met with a very favourable Conſtruction from the Judge of the Chancery | 
Court, who: was in thoſe Days commonly a Clergy man; and the Clergy 
thought this a Statute contrary to natural Juſtice, and ſo 
lerate any Act for evading it. Thus this Way of Settlement 
was often uſed for other fraudulent - Purpoſes, [ 
Wardſhips, Eſcheats, &c. but it more generally 
Ranks and Conditions of Men, by reaſon of the Civil 
tween the Houſes of Lancaſter and York, to ſecrete the 
to preſerve them to d their Iſſue notwichſtanding Attainders. 


—_—— 


a » 
W 


(B) Of the ſeveral P2operties of an Eſtate in 
Uſe at Common Law. 


Nder this Head, it will be ſufficient to obſerve in General. 1. That 

at Common Law an Uſe is alienable. 2. That it is deſcendible. 

3. Tat it is deviſable. 4. That it is not extendible or Aſſets. 5. That 
it is not x forfcitable. 6. That a Woman is not rn of an Uſe. 


1 


1. That it is alienable; wherein of the Power of Ceſtui que Uſe. 
1. At Common Law. 2. By the Statute of 1 K. 3. c. t. 


1. At Common Law. 


2. It has been ſaid in the Definition of an Uſe, that Ceſui que Uſe had 
neither Jus in Re, nor ad Rem; for if the Feoffee broke his Truſt he had 
no Remedy againſt him but by Subpcena in Chancery. 

3- This Subpcena commenced in the Time of E. 3. but it was always av. 42. bs 
. the Feoffee in Truſt himſelf, and was never allowed agaioft his | 


eir till H. 6. and in this Point was the Law changed by Forteſcue 
„ | 

4. So that if the Feoffee had died, his Heir was ſeized to his own Uſe. 14. Ibid. and 
Allo the Feoffce's Feoffee was ſciſed to his. own Uſe, as: the Law was 46. b. 
taken to the Time of Hen 4. till at length the Subpœna was granted both 


_ _— the Heir, and the Feoffec of the Feoffee, about the Time above 
mentioned, or according to ſome later. 


. But though at Common Law Ceſtui que Uſe had no Power over the Gil. Law of 
Land, yet might alien the Uſe, . every one might diſpoſe of the Uſe 26. 
Rights that were in him; or he might prefer a Bill in Chancery to make 
the Terre-tenant execute the Uſe in himſelf. 

6. But at Common Law, if Cefui que Uſe had entered and made a Feoff- 
ment in Fee of the Lands, this had not been good to paſs the Eſtate to 
the Feoffre; becauſe Ceftui que Uſe had not the Freehold in him, and ſo 
could not paſs i it to another; but by his Entry he was a Diſſeiſor: Yet 

in this Caſe, if the Feoffees 'of Cefiui que Uſe had re-entered upon the Pur- Plow. 352. b. 
chaſer, the Feoffees would not have had the Lands to their own Uſe ; TheFeoffees 
and they would not have ſtood ſeized to the Uſe of n que Uſe, becauſe — 5 
he had transferred the Uſe to another. it ſeems, ſtand 


ſeiſed to the 
Uſe of the laſt Feoffee. See Plow. loc. cit. 
Vol.. V. | 48 If 
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342 (B) -UIfeS and Tritfts, 
2 F. * 7. If Cab que D makes a Leaſe for Years, rendering Rent, the Refer«-+ 
338. 


l. 23, 339. 
\. 26. 


Bro. F. to 


Uſes 339. 
l. 28. 


Gil. Law of 
Uſes 27. 


By this 
Ward (all) 


Feint Recove- 
ries, as well as 


Recoveries 


upon good 
Title, are 


comprebend- 


— }_ 


vation it vd, unle ait is by Deed, for the rendering Rent to a Mawis 


_ an-Artlaiowlctgement of the holding Lands from bins; bu here the Lande 


are not held of Coſtuij que Uſe; but of the Feoffers ho have the Reverſnmn 
Hur if 'the Raverfive be by Deed, the Feoffees ſhall: not have the [Rene 
ſeſerved but. C i. ur Uſe ſhatl have it. 27H enen 
8. K Qa que Uſe made Foolfanens, with a Letter of Attorney to give © 
Livery, andi the Attest ney gives Livery-accordingly 5 Q. Whether the Fea» 
ment was good; or Whether it was not a Diſſeiſin. ig 02 

9. But by the Statute of i R. 3. c. l. a Power was annexed to an Uſe, 
that Cæſtui que Uſe ſhould alien the Lands. 

to. The Reaſon of that Statute was, becauſe Ceſtui que Uſe in Poſſeſſion 
often aliened the Lands, and then the Feoffees entered, which cauſed a 
great deal of Vexation and Chancery Suits z and therefore the Statute gave 
Hai que Uſe av iti turdistt Power of Alienation, without" the Concurrence 
of the Feoffees ; which leads us more particularly to examine the Power of 
Ceftui que Uſe. K 595 = | 


2. By the Statute of 1 R. 3. c. . 


11. The Statute of 1 K. 3. cap. 1. enacts that every Eftate, Feoffment,, 
Gift, Releaſe, Grant, Leaſes, and Confirmation of Lands, Tenements, Rents, Ser- 
vices; or Hereditaments made or had, or hereofler to be made or had by any 
Perſon or Perſons, being cf full Age, of while Mind, at large, and not in 
dureſs, to any Perſon or Perſons; And all + Recoveries and Executions bad 
or made, ſhall be good and effeftual to bim to whom it is fo made, bad, or 


©. But they Eiben, and 10 all otber to his Uſe, againſt the Seller, Feoffor, Donor, or Grantor 
are * — thereof, and againſt the Sellers, Feoffors, Donors, or Grantors, bis or their 


againſt the 


Heirs, claiming the ſame only as Heir or Heirs to the ſame Sellers, Feoffors, 


Grantors, c. Dowors,, or 4 Grantors and every of them, and againſt all others having or 
a 


and their 


Heirs claim - 


ing only as 


Heirs to ſuch 
 Gramors, Ge: 


So that they 


are not good 


againſt bim 


| 2 claims as 


claiming any Title or Intereſt in the ſame, || only to 1he Uſe of the ſame : 
Feoffor, thee or Grantor, Sellers, Feoffors, Doners or Grantots, or bis ot 
their ſaid Heirs, at the Time of the Bargain, Sale, Govenant, Gift, or Grant 
4 1 & Saving ſo every Perſon or Perſons ſuch Right, Tith, Action, or In- 
tereſt, by Reaſon of any Gift in Tail thereof made, as they ought to bave bad, 
if this Af bad not been made. 3; nr 


cir to che Grantor and his eme in Tail per formam Dom. Arg. Pl. C. 4. a. b. Mich. 6 Fliz. in Manx - 
ell's Caſs, + If # Man recovers by erroneous Judgment, and makes Feoffment to his Uſe, and the other 


brings Writ o 


f Error, and reverſes the Judgmem, he may enter without Scirs facias againk the Feoffees; 


for it is a Recovery, and therefore it ſhall bind him and his Heirs and Feoffees by the Statute 1 R. 3. 


Bro. Feoffment to Uſes 337. ſ. 3. t Yet if Cefui gue U/e grants a Rent-charge, and the Feoffees are 
diſleiſſed, the Grant ſhall be good againſt the Difſciſor ; and yet he does not claim only by the Ceſflai gue US 


Arg 2. Le. 153- pl. 185. in Caſe of CordeF's' Executors v. Clifton. 


| This Statute did not take 


away the tower of Feoffees; for they may yet make Feoffments ; but enlarge the Power of Ceftui gue UF, 


who may now wake Feoffments likewiſe. Godb. 303. in Caſe of Lord Sheffield v. Ratcliff. $ It was 


agreed per Cur. that theſe Words are taken for Tenant in Tail in Poſſeſſion, and not Tenant in Tail in Uſe; 
jor Crftui que Uſe in Tail has no Right or Intereit. Br. Feoffment al Uſe, 339. b. f. 40. | 


Godb. 318- 
Lord Snet- 
feld's Caſe. 
> Kol. Rep: 
334+ S. U. 


12. Here it is obfervable, that there is a Difference between a Feoff⸗ 
ment according to this Statute and a Feoffment at Common Law ; in caſe of 
Feoffments ar the Common Law, the Feoffor ought to be ſeiſed of the 
Lands at the Time of the Feoffment; but if a Feoffment be according to 
the Statute of 1 R. 3. in fuch Caſe the Feoffor did not need to be in Poſ- 
ſeſſion: Feoffments at the Common Law give away both Eſtates and 
Rights; bur Feoffments by the Statute of R. 3. give rhe Eſtates, but not 
the Rights: In Caſe of Feoffments at Common Law, the Feoffee is in 
Per, viz; by the Feoffor; but ag nd po by the Statute of R. 3- 
the Feoffees are in the Poſt, viz. by the firſt Feoffees. 
I | ”» a, Another 


Uſes and Truſts. (B) 


- 13- Another Difference likewiſe is taken in Plowdes between the Feoff- Gil. Law of 
ment of the Feoffces and of Ceſimi ge Le for if the Ceſi gue-U/e for Life Ve 180. 
or in Tail makes a Feofimenc is Fee, either wich or without Coohderatian, yen. © 
al} the old Ulfes were difcominecd, and the antient Eftate which the Feof- ** 

; theſs new Uſes 


Fee Simple to t being a new 
were diſcontinued, and conſequently 
muſt be altered ; for were it the antĩent Eſtate, it were 


the Feoffees, by Conſtruction, a new Eftate to the new Uſes; but if 

the Feoffees themfelves bad made a Feoffment without Conſideration, the 

Froffces had Good ſeized ta the old Uſes, for here was vo. Uſe gar new 

Eſtate. | | 
14. By the Statute Ceſiui que Uſe has no Power of Alienation, when he Gil. Lawof 

has a naked Right to an Uſe, and not an Uſe in Eſſez, unleſs it be in order Uſes 27. 

to confirm an Eftare in Being; becauſe the Intent of the Statute was only to low. 351. 

give Ceſtui que Uſe a greater Power to transfer his Eftate, and not any other 

Remedy to regain. and xeveſt it; and unleſs he has the Uſe, he cannot paſs 

the Uſe, much leſs the Poſſeſſion to another. | : | 

' 15. But if the Feoffee to an Uſe in Fee be diſſeiſed, and C que Uſe Plow. 351. 

releaſes to the Diſſeizor, this extirguiſhes the Uſe, and by the Statute bars For by the 

the Entry of the Fcoffee. | 3 

leaſe is good +3aialt all claiming any Title or Intered to the Uſe of Releaſor, 1d Ibid. 


16. Alſo where Feoffces to an Uſe are Difſeizres, and after the Diſ- Gil. Law of + 
ſeizor . cnieaffs Ceſiui qui Uſe, who enfcoffs a Stranger; this. is gend, and Uſes 28. 
ſhall bind the Feoffees, for the Feoffment is good to paſs the Pofieflion, | 
and Right of the Uſe, which he had in him ; and the Feoffees cannot en- 
ter to revive an Uſe, which the Party bimſelf by his own Act has extin- 

iſhed. 
wn . The Statute like wiſe is to be underſtood of Ceſtui que Uſe, that has 

Uſe i 1 ion to him that has only a Reverſien or Remainder 


18. If a Feoffment be made to the Uſe of A. for Life, Remainder to B. Gil. Law of 
in Fee, 4. may alien in Fee, becauſe the Feoffees claim the whole Eſtate for Uſes 28. 
the Uſe of A. during his Life, and be has the whole Advantage of it; and Flow. 350. 
the Stature that gives the preſent Poſſeſſor of the Uſe a Power of Alienation, 
has provided an immediate Remedy for the Remainder Man. 

19. But if the Tenant for Life of an Uſe aliens in Fee, and dies, the Gil. Law of 
Feoffees may enter on the Alienee; for by the Words of the Statute, the Ufes 29. 
Alienation is good againſt Ceſtui gue Uſe and his Heirs, and Perſons claim- 739%: 348: | 
ing ooly to his Uſe : So when Feoffees claim to the Uſe of the Remainder Barrards 
Man, the Feoffment of Tenant for Life, according to the — given Caſe, the Point 
by the Statute, is no longer valid to bar the Feoffees of the Entry; for their reſolved. 
Right is by the Common Law. | 

20. If there be a Feoffment in Fee to the Uſe of A. for Life, the Remain- Gil. Law of 
der to B. in Fee, B. has no Power of Alicnation by the Statute, during B. 
the Continuance of the Eſtate for Life,' becauſe the Foſſeſſion is, as is ſaid, , Cu. 728 b. 
to the Uſe of 4. only, during his Life, and ſo the Remainder Man has But though B. 

nothing to do with the Poſſeſſion, and if the Remainder Man ſhould en- cannot make 
ter on the Feoffees and make a Feoffment, either the Uſe of Tenant for 2 
Life would be deſtroyed, or the Feoffees muſt re- enter and create a par- * 
ticular Eſtate to themſelves, without being ſubject to Dower, for -by the of the ve. 
* | 3 
nn ſerms he may ſell his Remajader during the Life of 4. Br. Feoff. to Uſes 339. 34 
415 ö | | Common 
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344 (B) Uſes and Trufts. 


— 


Common Law, every particular Eſtate is derived out of the Fee-Simple by 
the Agreement of the Parties in Intereſt ; but here are no Parties to ſuch... - 
Agreement, and the S atute has not altered the Law in this Caſe. - Xn 
Gil. Law of 21. But if there be a Feoffment for Life, Remainder in Fee, he in Re- 
Uſes 30. mainder may make a Leaſe for Years, or grant a Rent-charge to begin after 
Plow. 350. b. the Death of Tenant for Life; for he cannot enter and take the Poſſeſſion 
out of the Feoffee; but it is an executory Contract on which the Statute - 
operates after the Death of Tenant for Life. * kn Gage 
Plow, 359- 22. So likewiſe if a Leaſe for Life is made to the Uſe of 4. and after- . 
pe So er wards the Reverſion is granted to another for Life to the Uſe of B. and 
te Ente, are Attornment is had, and afterwards the Reverſion is granted to another ia 
ſeveral, and Fee to the Uſe of C. in Fee, and Artornment is had; in this Cafe f. may 
the Uſes go give the firſt Eſtate for Life to whomſoever he pleaſes, and B. may grant 
out of the ſe- the Reverſion for Life to whomſoever he pleaſes, and C. may grant the Re- 


* 


veral Eiates, 4 
whereas in the verſion in Fee to whomſoever he pleaſes. 


Caſe of a 2 
Feofment to the Uſe of one for Life, S. all the ſevera! Uſes iſſue out of one Eftate, vi. out of the Fee 


Simnle, which is one ſame Eſtate without Divifion, and the ſeveral Poſſefiors of the ſeveral Uſes cannot fever 
the Elate which is intire. Plow. lc. cit.” | 


Plow. 350. 23. Where a Feme Covert was Ceftui que Uſe, and ſhe and her Baron made 
Feoffment. This was good but during the Life of the Baron only, by 
Equity and Reaſon, though the Statute of 1 R. 3. ſeys nothing of a Feme 
Covert. | | 

Gil. Law of 24. It is to be obſerved farther with Regard to the Power given over 

Uſes 32. Eſtates in Uſe, that if Ceſtui que Uſe makes a Feoftarent in Fee upon Con- 

1 [nft. 2022. dition, and after enters for the Condition broker, he ſhall be ſeized of the 

3 e . Eſtare in the Land ; for the whole Eſtate is dive ſted out of the Feoffee by 


Right of bis the Feoffment, and they cannot enter for the Condition broken, becauſe no 
Wife make Parties to it. 
ſuch Feoff- 


ment, and re. enter for the Condition broken, there he ſhall be ſeiz d in Right of his Wife, as before. Bro. 
Feoff. to Uſes, 338. b. ſ. 23. 


- 


Bro F. al 25. But if Ceſivi que Uſe in Tail aliens the Land by Leaſe and Releaſe, or 
Uſes 337. . 2. Feoffment; this only binds the Feoffees during his Life, becauſe. he has 
338. 1.22 no longer Power of Alienation; if the Ceſiu: gue Uſe however aliens by 

Fine, this is good, and bars the Entry of the Feoffees after his Death; 
for that would diſpoſſels the Eſtate in Tail by the Statute of 4 H. 5. yer 
if he aliens by Recovery, it docs not bind the /ſſue, becauſe he is not Te- 
nant to the Precipe; fo that would be no Bar at Common Law, and this 
is not helped by any Statute: For though a Recovery here be exprefsly 
mentioned, and fo binds the Party himſelf, yet the Right of the Eftate 
in Tail is ſaved. 


| Ch. Caf. 26. If Tenant in Tail of a Truſt levy a Fine, or ſuffer a Recovery, this is 


Ibid. . 7. 
Gil Law of 
Ules 32. 


49. 213. an equitable Bar of the Eſtate, though the Truſtee docs not join in the Re- 


2 Ch. Cal. covery to make a legal Tenant to the Præcipe; for as the Fine and Recovery 

63, 04- paſs the Entail ina legal Eſtate at Common Law, fo it paſſes the Entail of 
a Truſt in the Court of Equity. 

1 Ch, Cat 27. But if Tenant in Tail of a Truſt makes a Mortgage, or acknow- 

119, 120. ledges a Judgment or Statute, and then levies a Fine and ſettles a Jointure, 
the Jointreſs ſhall bold it ſubject to the Mortgage or Judgment, in the 
fame Manner as if the Mortgagor or Conuſor had been Tenant in Tail of 
the legal Eſtate, and after the Mortgage or Judgment had levied a Fine and 
made a Jointure ; becauſe the ſubſequent Declaration of the Uſe of the 
Fine is merely the Act of Tenant in Tail, and he cannot by any Act of his 
own make a ſubſequent Conveyance take Place of one precedent ; and the 
rather becauſe.the Feme claims under that Fee which Tenant in Tail got 


by the Recovery or Fine; and that Fee was ſubject to all the Charges he 
had laid upon 1t. 


28. If 


* | — the — 3 
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28. If Ceſtui que Uſe males a Leaſe for Years, teſerving-a Rent, be ſhall N Feoff. to 
have an Action of Debt upon the Contract, but he ſhall not avow, becauſe V& e. 
the legal Eſtate of the Reverſion is ſtill io the Feoffees, fince he has put che 33” © ff: 
Eſtate out of them but for a Term; but the equitable Eſtate is in him, and 
he may diſpoſe of it, and the Rent paſſes 3 but the Feoffees ſhall puniſh for 
Waſte done by the Tenant, and enter for a Forfeiture, &c. . 

29. Alſo if Cefti que Je makes a Leaſe for Years, reſcrving a Rent. this Bro. F. al Uſes 


. 
_ bY 
* — — 


ſhall go to his Heirs; for-fince the Statute has given him Power to make 338. b. f. 18. 
Eſtates at Law, they are governed by the Rules of Common Law. C 1 


20. So likewiſe if Ceftur que Uſe makes a Leaſe for Years, reſerving à Rent Br. F. © Uſes 
with a Clauſe of Re-entry for Non-Payment of the Rent, and the Rent is 338. . 18. 
behind, Ceſtui que Uſe may enter; for he only can take Advantage of his 
own Condition. And fince the Statute allows the Act of Re-entry by al- | 
lowing him Power to make Leafes, he ſhall for ever keep the Poſſeſſion Gil. Law of 
againſt the Feoffees. Quære tamen. ö | Uſes 34. 

31. A Gift of Land for Fears, or of a Leaſe for Years, to an Uſe, is good, Bro. Feof. to 
notwithſtanding the Statute of R. 3. For the Statute is intended to avoid Uſes 340. 
Gifts of Chattels ro Uſes, to defraud Creditors only ; and ſo is the Preamble © **: 
and Intent of this Statute, | 


32. Bur the Statute des not give Cefui que Uſe, any Power to deviſe the Ga. Law of 
Land. The next Property is, | Uſes 32. 


2. That it is deſcendible ; wherein 


33. With Reſpect to the Deſcent of Uſes, we muſt canſider, 1. Of the 2 
Deſcent of an Uſe in Poſſeſſion. 2. Of the Deſcent of an Uſe in Re- 
verſion. | | | 

34. Concerning the firſt, it is a Principle, That if an Uſe be limited to a Gil Law of · 
Man and his Heirs, the Court of Chancery will direct it to go to ſuch Per- Uſes 16. 
ſons as the Common Law has appointed to repreſent him, for the 
cannot alter the common Import of Words, or ſet up Rules of Property 
oppoſite to the Rules of Law. 3 

25. As the Court of Chancery cannot alter the Deſcent of the Land. fo it 1 Rep. 101. 
cannot alter the Law and Cuſtom of a Place; for all immemorial Uſages Sbelley -Caſe. 
are Part of the Laws of the Land: And ſo if a Man makes a Feoffment = 2850 
in Fee of Lands in Gavelkind, or Burrough Engliſh, without a Conſide- 1 Inſt. 23. 
ration, to the Uſe of the Feoffor and his Heirs, this ſhall go to all the Sons, 13 Rep. 56. 
or to the youngeſt, according to the Cuſtom. | —＋ * 


Counden v. Clerke. Br. Feoff. to Uſes 339. 1 32. 


36. So alſo if there is a Cuſtom, that Lands hall go to the eldeſt Daugh- 2 ro. Ab. 
ter only, where there is no Son, and a Truſt in Equity deſcends upon the 780. 
Heir, it ſhall go to the eldeſt Daughter only. . | 10 Car. Jones 


debe e den demend in e . Kid. 


37. As the Chancery is governed by Rules of Inheritance, therefore 1 Int. 14. 
none can make himſelf Heir, but he thet repreſents the Perſon that was laſt 4 Rep. 22. 
in Poſſeſſion ; for he that laſt poſſeſſed it had the entire Dominion and Pro- C2pybold 
perty, which none elſe can have but by ſtanding in his Place; and no Man 
can ſtand in his Place but one of the whole Blood. | 

38. Thus if Lands deſcend on the Part of the Mother, and the Party , If. 13. , 
makes a Feoffment in Fee, without Conſideration, or reſerving this Ule 2 Rs. Ab. 


780. 
13 Rep. 56. Samme's Caſc. Bro. F. to Uſes 338, a, f, 10. But ſee Hob, 31. Conden v. Clarke, and 
Dy. 134. TER 

Vol. V. | 4 | to 
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to him and his Heirs, the Uſe ſhall deſcend to the Heirs t of the 
Mother; for the Land would have gone to the Heirs: of the 
Mother, and an Vie is but an Eſtate in Equity, Part of te in the 

5 ihment of Families 


h 
8 | 
my 


Ly 


29. It is to be obſerved likewiſe, that there is a Pofſefſio Fratris of an U 
Uſes 18. which follows the Analogy of Deſcents at Law; and fo if a Man ſeized in 
1 Rep. 121. Fee of an Uſe had Iſſue a Son and a Daughter by one Venter, and a Son by 
— __—_—_ another Venter, and deviſes it for Years, and dies, and the Son dies during 
| the Term, the Daughter ſhall have it, and not the Son; otherwiſe it had 
Bro. F. to —_— py EL lde Lands, as 
F. 40. Alſo if a Man for a i or the 
— 337- Uſe of chem to himſelf, yet they ſhall deſcend to bis Heirs 3 for there wants 
1Rep.100.b. not the Word Heirs to create an Inheritance in an Uſe, for it isEquity 
Shelley's Caſe that a Perſon, who gave a Conſideration for the Fee, ſhould have it ; and 
82 that is not ſetting up any other Rules of Property oppoſite to the Rules of 
7+ '*- Law, but mitigating and diſpenſing with the Rules of Law, in particular 
Caſes, where they ſhould happen to ſhelter Diſhoneſty 12 But 

now, ſince the Statute, no Inheritance can be raiſed without the Word Heirs, 

becauſe now the Uſes, as will be ſhewn, are transferred into Poſſeſſion, 

and muſt be governed by the Rules of Poſſeſſion at Common Law, as to 


, 2. Of the Deſcent of an Uſe in Reverſion. 


41. In Regard to Deſcents of this Kind, they are governed by the fol- 
lowing Rules. . 
pry IE has an Eſtate in himſclf, and limits an Eſtate to his 
Right Heirs, he is ſeized of the whole Eſtate. ? 
1 Vent. 380. 43. In the ſame Manner, where a Man has an Uſe in himſelf, and limits 
Pibus v. Mit- an Tſe to his own Right Heirs, the fame Uſe is in him ſtill. The Reaſon is, 
_ becauſe Anceſtor and Heir are correlative z and ſo whoever repreſents me 
Uſes 19. as to my Eſtate veſted in bim after my Death, I repreſent him during my 
Life as to that Eſtate; and conſequently giving an Eſtate, already in me, 
to my Heir, is not departing with it, for tis a Diſpoſition in other Words 
to myſelf, and ſo all Things remain in Statu quo. 
1 Inſt. 22. b. 44. Thus if a Man ſeized of Lands in Fee, makes a Gift in Tail, or a 
Gil. Law of Leaſe for Life, Remainder to his own Right Heirs, they take by Deſcent, 
Uſes 20. s in the old Reverſion. | | 
Gil. Law of 45. Alſo if A. ſeized of Lands in Fee, grants them by Fine, during bis 
Uſes 20. own Life, the Remainder to his own Right Heirs, the Reverſion is in him, 
and he may grant it. ; 
Id. Ibid. 46. So likewiſe in the Caſe of a Fine ſur Conuzance de Droit que il et ſa 
Dy. 37. Feme ad de ſon done to the Huſband, with a Remainder to the Conuſor, for 
Life, Remainder to the Right Heirs of the Huſband, they are in the old 
Reverſion, and the Wife ſurviving ſhall have it for Life. | 
. 4 47. Alſo if a Man makes a Feoffment without a valuable Conſideration, 
Pops. tothe Ute of himſelf, for forty Years, the Remainder to B. in Tail, the Re- 
1 Moor 718, mainder to his own Right Heirs ; the Feoffor is in the old Reverſion, and 
719. S. C. he may deviſe it, for a Feoffment without Conſideration does not diſpoſe 


* 
Caſe. 


4 
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48. But it bath bers held, that # che FeofFient were made vpoo-3 4 
luable Confideration, inaſmuch as that it is 2 of the Uſe, there n err 
is an Eſtate in the Feoffecs to retains it tl the Death of the Feoffors 3, and yi. 21. 
this is an Eftate of Freehold, and 4 and an 
Eſtate to ſupport a comingent Remainder. 
49. Alſo aces e ee Gil. we 
n nn nc nap og ag = Uie 20. 4 
ing wich the Eſtate, becauſe there are. nos Words 10. convey it out of 
myſclf, yet there is an Akcretion of the Eftaze in myſelf, and the Ule ſball 
alter and deſcend to my Heirs that came vader that Diſtinction 
and 3 becauſc the Uſe has always been changed and modified 
according to the Intent of the Parties who have the Intereſt ; and ſuch. a 
R  Areagaodonrar utc 
ut res valeat. +4 | 


Heirs, — beg pee Flee ——— 
ed in me for three Reaſons. ones Me 
51. Firſt, Becauſe orberwiſe you coaftrue the Grant moſt in Favour of : 
the Grantor, and let him 2 —— to 
puniſh Waſte and enter for the Forfemure- 

52. Secondly, Becauſe the whole Advantage muſt be intended to me when 
I am firſt named to take the ſame Sort of Eftate in the Conveyance, and the 
A ere 
Perſons that bear the Character of my Repceſematives ; fo that the Limita- 
tion is for my Sake, — Tadade tcovelos mg ibid after the parti- 
cular Eſtates are worn off, yet cannot be cunſtrued in the fame Manner as 
where an Eſtate is limited to A. the Remainder to the Right Heirs of B. be- 
cauſe there is nothing in the laſt Caſe to lead the Mind to foch an Inter- 
pretation; for there is no Benefir originally deſigned to B. but to his Heirs 
primarily and fo the Heir takes as a Purchaſer. 

53- But if the ſame Sort of Eftate be not limited to the Anceſtor as to the 
Heir, the Heir muſt take by Purchaſe ; for it is plain the Donor defigned 


D what he deſigned the An- 


54. Thirdly, Becauſe when the Eftates are worn off, they are 
as if they had never bern 1 as in 
his better Title, and as of the dyang ſciard of his Anceſtors. 
55. Another Reaſon of this Law is, becauſe it mult be a contingent Re- 
mainder, or a E-mainder veſted ; but is would not be a contingent Re- 
mainder, becauſe of it muſt be in the Anceſtor, and the 'Perſon 
that repreſents him, and ſo conftrucd a Remainder veſted. — Thus 
56. If J. S. makes a Feoffmcas ro the Uſe of A. L. the Remainder to Gil. Law of 
B. F. che Remainder to the Right Heirs of L the Remainder is veſted in 4. Gs 27, 
and his Heirs claim by Deſcens. 9 
57. But if J. S. makes a Feoffment to the Uſe of A for a Term of Years, Moor 220. 
the Remainder to B. T. the Remainder to the right Heirs of 4 the Re- fd Cc 
mainder is not veſted in H. but his right Heirs take by Purchaſe. Gil. Law of 
Uſes 23. 


58. If an | Eſtate be limited to A. for Life, Remainder to the Heirs Lot. 22. b. 
| Males of the Body of &. and to the Heirs Males of foch H-ir Male, there is *,*?: 97: f. 
a Traktexecaned — chinis wikis dhe Rele 3 for here an Eſtate is b. Mig © 

limited to A. for Life, with a Remainder w his Heim; and fo the Word 
os on of Ong ET I. 

59 an Eftate be deviſed, or per Hale, be conveyed to 4. for Life, 1 Rep. 66.67, 
the Remainder to his next Heir Male, and to the Heirs Males of the Archer iCaſe 
Body of ſuch Heir Male 3 there is an Eftate only for Life in A. and « U 0 
contingent Remainder in his Hei, as a Purchaſer, which veſts eo 2 M 2. b: 

that 
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that the particular Eftate determines ; for though there be an Eſtate ſor 
Life in A. yet the Remainder is limited to his Heir only, in the ſingular + 
Number; and Heir in the ſingular Number only, is a Word of Purchaſe, 
and not of Limitation. | | | 
Gil. Law of 60. Likewiſe if an Eſtate be limited to a Man and his Heir, he has only 
Uſes 24. aq Eſtate for Life; for it cannot go in perpetual Poſſeſſion, becauſe no 
more Repreſentatives than one only is expreſſed. The Heir cannot tale 
by Way of Remainder, becauſe it is limited by a Conjunction Copulative z 
and a Joint-tenant he cannot be, becauſe nemo eff Heres viventis, ' , 
Id. Ibid. 61. But if one deviſes an Eſtate to a Man and his Heir, a Fee-ſimple paſſes, 
and Heir there is taken as nomen colletti vum, to anſwer the Intent of the 
Party, which appears to be, that he intended to paſs a Fee, as if it had been 
limited to the Deviſee and his Heirs for ever. | 
Gil. Law of 62. So if an Eſtate be deviſed to A. during the Life of B. in Truſt for B. 
and after the Deceaſe of B. to the Heirs Males of the Body of him the faid 
2 Vent. 311. B. now living; that is a Remainder veſted in the Heirs of B. for Heir now 
living, in that Deviſe, muſt be taken as a Periphraſis of rhe Heir apparent, 
who is called Heir in Law, as may be obſerved by the Words guare Filium 
& Heredem rapuit. | | | 
63. The next Property of an Uſe is, 4 


3. That it is deviſeable. 


Treatiſe of 64. The Reaſon why Lands were not originally deviſable, was, becauſe 

Tenures 77. the Ceremony of Livery was required to the Tranſmutation of the Poſſeſſion, 

Ag whos which is not neceſſary to the Diſpoſal of an Uſe ; for Livery is to give 

Uſe ; Notice againſt whom the Precipe is to be brought, and the Precipe is only 
To 

But by 32 H, Of an Eſtate of Freehold. | | | 


S. & ©. and 
34 H. 8. c. 5. Lands, &c. are deviſable by Will. 


do 18.Sir 65. If a Man makes a Feoffment in Fee to the Uſe of his laſt Will, the 
Caſe Clere's Feoffor has it to the Uſe of himſelf and his Heirs for until a Man has ac- 
1 Int. 111, b. tually diſpoſed of the Uſe, the Uſe is in him only; and if he deviſes, the 


Bulf. zoo. Parties muſt claim their Intereſt by the Deviſe. 
Semain'sCaſe. 


6 Rep. 18. Sir 66. But if a Man makes a Feoffment in Fee to the Uſe of ſuch Perſon 
Edw, Clere's and Perſons, and of ſuch Eſtate and Eſtates as he ſhall appoint by his laſt 
_ b. Will; there by the Words of the Conveyance he has a 4ualified Fee, till 
Gil. Law or Declaration and Limitation according to his Power referved ; and it is only 
Uſes 33. the Office of the Will to nominate ; for the Intereſt is transferred and diſ- 
poſed of by the Feoffment. But where there are no Words of Diſpoſition, 
Se. in the Feoffment, there the Parties muſt claim by the Deviſe. 
4 Rep. 23. 67. If a Copyholder ſurrenders to the Uſe of his laſt Will, the Land is 
Copybold ſtill in the Copyholder, and he may diſpoſe of it by an Act in his Life- 
Caſes, time ; if he does not, by any Will, it ſhall go to his Heirs; if he makes a 
12 Will it paſſes by the Surrender, and not by the Will; for the Property of 
GrazarsCafe. the Copyhold is not altered by a private Act of the Tenant, but by an open 
Cro. El. 441. and ſolemn Act in the Lord's Court; but at Common Law the Uſe of the 
Fitch. v. Land may paſs by a Deviſe, as is ſaid; and the Freehold itſelf ſince the 
Hockley, Statute. | | 
Hob. 249. 68. Alſo if a Man ſuffers a Recovery to the Uſe of his laſt Will, he 
Earl of Or- May diſpoſe of the Eſtate by a Conveyance de novo during, his Life ; but he 
mond's Caſe. cannot during his Life limit new Uſes on the old Recovery, ſo as to be 
= N of thereby bound from any Alteration; becauſe the whole Intereſt of the Re- 
3 covery was declared to be to the Uſe of his Vill; which is changeable in 
it's Nature. 3 | 


69. Likewiſe 


A AN 
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69. Likewiſe if a Man makes a Feoffment in Fee to the Uſe of his laſt gro. F. 1 
Will, and in the Deed he expreſſes the Uſe of the Will to be to himſelf for Uſes 337. f.1, 
Life, and then to bis Son in Tail, and afterwards makes a Leaſe for Years, 35 = 4" ty 
and dies; this ſhall bind the Son; for it being expreſsly declared to the 2 


ſei 2 
Uſe of his Will, it ſuppoſes a Power in him to change it. | eta 


A $0. You fr Wat, 4 , Livery wich- 
out the Word Will, there he cantiot alter his Will, Bro. oc cit”. 
570. If Ceſtui que Uſe deviſes, that his Feoffees may alien the Land to J. S. B. F. 338. 
the Feoffees may enfeoff B. and B. may alien to J. S. tt 4. 12. 
71. Likewiſe if Ceſtui que Uſe deviſes, that his Feoffees ſhould alien the Ibid. 
Land for Payment of his Debts, the Creditors may compel him in the Courr 
of Chancery to do it. 1 Pry ma octnes; ot | 
72. So alſo if Ceſtui que Uſe deviſes, "that, his Feoffeas ſhould alien the Ibid. 
Land, the Heir ſhall take the Profits till Alienation, and if they do not 
alien, he ſhall have the Land for ever. Bobs e wing 


ry 


4. That it is not extendible or Aſſets. | 


- 73- The Reaſon why an Uſe was not extendible is, becauſe there is no 1 Rep. 121. b. 
Proceſs at Law but upon Eſtates at Law]; and Uſes are merely Creatures of Chudleigh's | 
Equity, on which the Common Law can award no Execution, and they Cb. Caſes 4: 
were not Aſſets, becauſe they go in the Courſe of Inheritance; and not to | 


| Bennet v. 
Executors. 4 * Box 


Sido AT 14. 128. Pratt 
X ' D. te: Miet 
74. But if a Term be limited to attend a Fee Simple, this ſhall be Aſſets Hardr. 489. 
for the Pay ment of juſt Debts; for the Court of Chancery will not carry it The Attorney 
out of its due Courſe, where there is any Prejudice or Inconvenience. General v. Sir 
—— oh 2 Geo. Sands, 
75. Likewiſe by the Stat. of R. 3. it is held extendible upon a Statute Bre. F. al 
Staple or Merchant; for this is in the Nature of a Grant, or Leaſe for * 339. 
Years ; and Grants of Leaſes are made good againſt Ceſui ue Uſe and the , % 131, b. 
Feoffees, by the Statute, Chodleigh's 
1 „ 
76. But ſince the Statute of Frauds and Perjuries, Uſes ſeem to be Aﬀets J Chan. Rep. 
in the Heir for the Payment of juſt Debts, the Heir being obliged ro pay 128. Pratt v. 
all juſt Debts out of a real Eſtate that deſcends from the Anceſtor. __ 3 


| N . r U Uſes 38. 
5. That it is not forfeitable. Pay - 3 


lony the Lands are caſt on the Lord of whom they are holden, for want of 488. 489. 
Heirs; but an Uſe is holden of no Body. e erg =o 1 7 


78. Neither could it be forfeited for Treaſon; for all Tenures are for- Herd. 49 2, 
feired by the Breach of Fidelity and Duty owed to the Lord; for under 49% 
that Condition the Tenants take their Eſtates, and conſequently all Breaches Gr. Law 6f 
of Allegiance forfeit the Eſtate to the King, ſince it originally came from ng 4 


him, conſequently the Eſtate which is holden may be forfeited; but an jn ch nj 
Uſe is holden of no Body. | 5 is altered by 


35H. 8.:0. 50, And fas Mee h. G. Val $240; 247. 3 
79. But if a Term be limited in Truſt, and Ceftui que Truft commits Allen 16 Hol- 

Treaſon or Felony, the Term is forfeited ; for the perſonal Property goes land's Caſe. 

with the 5 and when the Poſſeſſion is forfeited, the Party is RE” 466, 

capable of perſonal Property, conſequently the Right is in the Publick, and ß | 

the King has the Uſe of the Term in this Caſe. 7 Gil. Law _ 
Vor. V. | 4 U 80 Yet 
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350 Ales and Trufts. 


— — 


Attorney-Ge- forfeited for Felony, becauſe it does not veſt in his Perſon and go to his 
neralv. Executors, but belongs to the Inheritance, like the Charters which are not 
_— of forfeited. 1 | '\ RN 


2 | 81. But oo Uſe can be forfeited at this Day, unleſs it be of a Chattel or 


PI. 302. Sir a Leaſe, for all Uſes of Franktenement are, by the Statute of 27 H. 8. exe- 

Francis Ingle- cuted in Poſſeſſion, as will be ſhewn hereafter ;z and ſo there is no Uſe which 

field's Caſe. can be forfeited, and it would be in vain to give Uſes where no Uſe exiſts 
at the Time. NW Oe 10 . 


6. A Woman is not dowable of an Uſe. 


; Rep. 122.49. 82. A Feme was not dowable of ah Uſe, for the Privilege of Dower was 
Gil. Law of only to Freeholders Wives; now an Uſe, being no Freehold, was not within 
Neithe? can , that Law, and the Chancery allows the Feoffees to be ſeized to Nobody's 


Huſband be Uſe, but thoſe that are particularly named in the Truſt. 


by the 
| ror an Uſe, 1 Rep. 122. 


4 Rep. 1. b. 8. And that being the Caſe, it became a Practice ; for the Father and 
Vernon'sCaſe. Friends of the Woman, to procure the Huſband to take an Eſtate from 
—_ =, the Feoffees, or others ſeized to his own Uſe, for Life; and then to the 
H. 8 os Uſe of his Wife, for Life, before or after the Marriage; which was the 
Ufes into Poſ- Original of Jointures. 1 
ſeſſion, the | | 

Wives would have been intitled to their Dower of the Huſband's Seizin, - as well as to their Jointure; which 
occaſioned the adding of the Branch concerning Jointures to the 27 H. 8. See Title Yointure Vol. 3. Pp. 220. 


— 


— — 


(Cc) Of the Jnconveniencies of Uſes. 


1.0 UCH was the Nature, Property, and Operation of Uſes at Common 
Law, and fince the Stat. of R. 3. and though theſe Uſes had a very 
equitable Beginning; yet, like all new Models of general Schemes of or- 
dering Property, they introduced a great many unforeſeen Inconveniencies, 
and * in many Inſtances the Inſtitution and Policy of the Common 

Law. For— | | 
See the Pre- 2+ Eſtates paſſed by Way of Uſe, from one to another, by bare Words 
amble to Stat. only, witbout any ſolemn Ceremony or permanent Record of the Tranſ- 
27 H. 8. c. 10. action; whereby a third Perſon that had Right knew nat againft whom to 
1 Rep. 123,4. bring his Action. | 3 


| 3 And: 323 3. Uſes likewiſe T* by Will, the Heirs were diſioherited by the in- 


ia & advertent Words dying Perfons. Lords alſo j6ft their Wardfhips, 


Uſes 72. Reliefs, Marriages and Eſcheats ; the Truſtees letting Ceſtui gue Uſe con- 
tinue the Poſſeſſion ; whereby the real Tenants that held the Lands could 
not be diſcovered. The King likewiſe loft the Eſtates of Aliens and Cri- 
minals ; for they made their Friends Truſtees, who kept Poſſeſſion, and 
ſecretly gave them the Profits ſo as the Uſe was undiſcovered. Purchaſers 
were unſecure; for the Alienation of Ceftui gue Uſe in Poſſeſſion was at 
Common Law a Diſſeizin, and though the 1 K. 3. c. 1. gave him Power 
to alien what he had; yet the Feoffees might ſtill enter to reveſt a Remain- 
der or contingent Uſe, which were never publiſhed by any Record or Li- 
very, whereby the Purchaſer could know of them. Eſtates likewiſe created 
by Law in Conſideration of Marriage, ſuch as Tenancies in „ 
| 4 | | | 7 


_ UſegS and Trafts, 5 351 
by Curteſy, were defeated, notwi the 1 R. 3; Add to theſe, / 

that the Uſe was not ſubject to the Payment of Debts, and that many loſt 

their Rights by Perjury, in Averment of ſecret Uſes. And laftly that 

Uſes might be allowed in Mortmain. | | 

4. To remedy theſe Inconveniencies, the Legiſlature framed the Stat. of 

27 H. 8. c. 10. which leads us to conſider, | 


* * MLS 4 AS 
yo 4 —__— 9 — — 


— 


(o) Of the Alterations introduced with re. 
ſpect to Convepantes to Uſes by the 
27 H. 8. c. 20. which 3 


. PN Acrs that, Where any Perſon ler Perſons fand or be * cid. EP 


22 a ” be 
Manner of Means whatſoever it be; in every 
Perſon and Perſons, that bave or ſhall 


Sei 

or Truſt, of any ſuch Perſon or Perſons, or of any Body Politick, be from 1 

henceforth clearly deemed and adjudged to'be in bim, or ibem that bave, or Fee · Sample 

 bereaftar Hall baue any ſuch Uſe, Confidence or Truſt, afitr ſuch ty, r 
Manner, Form, and Condition as they had before in or to the Uſe, „ 

or Truſt that was i them. | | 


| | ſpent, Ld. Racon's Reading on the Statutes af Uſes 33 f. 
+ This Word (Hereditaments) is to be 


underſtood of thoſe Things whereaf an Ipheritzace is in Efe ; for 
if I grant a Reot-Charge di Novo for Life to an Uſe, this is good enough; yet there is no Inheritance in 


ing of this Rent. It likewiſe exclutes Annuities and Uſes themſelves ; ſo that an Ule cannot be to an Uſe, 
Ld m's Reading on the Statute of Uſes 335. 
t The Statute having ſpoken before of Uſes in Fee-Simple, in Tail, for Life or Years, addeth, or other- 


wiſe (in Remainder or Reverter) whereby it is manifeſt, that the firſt Words are to be underſtood of Ulſcs in 
Poſſeſſion. Ld. Bacon's Reading on the Statute of Uſes 337. 2 6 

The Words (Tawful Scifin, State and Poſſeſſion] intended not a Poſſeſſon in Law only, but a Seffin 
58 a Title to enter into the Land, but an actual Eſtate. LA. Bacon's Reading of the Statuts of 


2. S. 2. Where divers Perſons ſhall be jointly ſtized to the Uſe or Truſt of 
any of them, tbeſt which ſhall bave ſuch Uſe or Truſt, Pall be arjudged to have 
only ſuch Eſtate, Poſſeſſion, and Seiſin of the Lands, &c. as they bad in the UV, 

or Truſt, faving 10 all 'Perſons'other than thoſe which Ir ſeized to any Uſe or 

Truſt, all Right, &c. 


1 Alſe 


oe A. I 4 


(D) Utes and Trufts. 


4 — IO _— —ͤ— 11 — 


Uponthis l- 3. S. 3. Ale ſaving ſo all thoſe Perſons, which ſhall be ſeiſed. to any Ufer al 
* Clauſe ſuch former Rights as #bey 9 had to #beir own proper Uſe, 2 4 . 255 


the following ä EW * 
Caſe has been „% 29152 e e NESS YC <0 08 Shady . 
determined. The Huſband being ſeized in Fee made a Leaſe to O. and 8. but it was in ſecret Confidence | 
for the Preferment of his Wife ; and afterwards he made 4, Feoffment to O. and others of the ſame Land to 
other Uſes. It was decreed by the Advice of Nny, Anderſon and Manhood, that the Term way vat extin - 
guiſhed by this Feoffment, by Reaſon of the Proviiq ; and bechüſe O. had this Leaſe to his'own Ule, ir 
is not extinguiſhed by the Feoffment which he took to the Uſe of another. Mo. 196. pl. 345. Cheyney's 
Caſe. 2 And. 192. pl. 9. S. C. ſays the Leaſe was made really in Truſt to the Uſe of the Wife, and Edu- 
cation of their Sons and Daughters, notwithſtanding that divers Covenants were therein contained, and a Rent 
was reſerved ; and ſays that the Feoffment made afterwards was to the Uſe of the Huſband: himſelf, and his 
ſaid Wife for their Lives, with Remainder over; and that the ſame was held accordingly. | 


eb +4 £1; @ - 
1 40 „ 


* 


411 4. S. 4, 5. W, bert any be ſeiſed to any Uſe or Intent that anolber Pall hive 
Conſideration 4 Yearly Kent out of the ſame Lands, Ceſtui que Uſe of the Rent. ſhall be 
of natural deemed in the Poſſeſſion thereof of lite Eftate as be or ſhe bad that Uſe, © 

Lo d Af- ART | 1 
inn — to ſtand ſeized to the Uſe of himſelf for Life, the Remainder to B. his Son in Tail, and 
to the Intent that B. ſhould havea Rent ifluing out of the Lands, during the Life of 4. B. the Son dies and 


his Executors brought Debt for the Arrears of the Rent. It was reſolved and adjudged, that by theſe Words 


of the Statute B. in this Caſe had a good Rent, as well upon Covenant as by a Feoffment, or Bargain and 
Sale. Sir W. Jo. 179. Rivetts v. Godſon. * 4 9 "O72 


Vaugh. 50: 6 The Deſign of this Law was utterly to aboliſh and deſtroy that per 
Dixon v. Har- nicious Way of Conveyance to Uſes; and the Means they took to do it was 

— * — to make the Poſſeſſion fall in with the Uſe in the ſame Manner as the 
is — Uſe was limited; and where they were all Freeholds, it was thought they 
there are, as would be, then ſubject to the Rules of Common Law; but the Method 


will be ſhewn has not anſwered the Legiſlature's Intent; for it has introduced ſeveral 
more particu- 


Sorts of Conveyances quite oppoſite to the Rules of Common Law ; for 
_ q _ now, wherever an Uſe is raiſed, the Statute gives Ceſtui que Uſe the Poſ- 
i Uſe ſeſſion; ſo that it is only neceſſary to form an Uſe, and the Poſſeſſion 
or a Truſt paſſes, without any Livery or Record, and the Reverſions, without the 


which ſtill re- Attornment of particular Tenants; and now the Uſe (by the Name of 
mains as at 


— Truſt, which were one and the ſame before the Statute) remains ſepararely 
Ln © ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before 


a Creature of the Statute, and are not brought together but by Decree in Chancery; or 
the Courts of the voluntary Conveyance of the Poſſeſſor of the Land to Ceſtui que Truſt. 


T7 So that the principal Ule of the Stat. of 27 H. 8. eſpecially upon Fines le- 


NN vied to Uſes, is not to bring together a Poſſeſſion and Uſe, but to intro- 
troul and Di- duce a general Form of Conveyance, by which the Conuſors of the Fine, 
rection. 1ſt. Who are as Donors in the Caſe, may execute their Intents and Purpoſes at 


2 — 4 Pleaſure, either by transferring their Eſtates to Strangers, by enlarging, di- 


te Term miniſhing, or altering them, to and amongſt themſelves, at their Pleaſure, 
8 without obſerving that Rigor and Strictneſs of Law for the Poſſeſſion of the 


limits it in Conuſee, as was requiſite before the Statute. 
Truſt for A. 14 


For this the Statute cannot execute, the Termor not being ſeized. 2dly, Where Lands are limited to the 
Uſe of A. in Truſt, to permit F. to receive the Rents and Profits; for the Statute can only execute the fir it 
- Uſe. 3dly. Where lands are limited to Truſtees to receive and pay over the Rents and Profits to ſuch and 


ſuch Perſons ; for here the Lands muſt remain in them to anſwer theſe Purpoſes; and theſe Poi af" 
to, 1 Abr. Equ. Caſes 383. Simpſon v. Turner. | 5 2 


Gl. Law of 6. But before we conſider the particular Alterations introduced. in the Mode 
es 75 


188 of conveying Property by the 27 Hl. 8. it may be neceſſary to premiſe in 
B bas Aon general, that, ſince the Statute, the Limitation of Uſes is in many Caſes 


tute the Word governed by the Rules of Law. As if a Feoffment is made to the Uſe 


Heis was not Of F. S. and his Heirs Males lawfully begotten, with Remainder over; this 
neceſſary to 


create an Inheritance in an Uſe, but now Uſes are turned into Poſſeſſion, they are governed by the Rules 
Pofleſſions at Common Law, See ante P. 349. with Reſpect to the Deſcent of Uſe wy 9 


5. 


does 


does not paſs a an Eſtate' 7; ail, but a Fee-Simple, ſince the Statute ; for fince 
the Statute has mo Uſes into Poſſeſſion, they _ to be governed by 


CU PU Te. Row MR WOT = 


an Eſtate, there is no > ſach Eſtardat 
abrogated the Common Law fo far re * allow an Eſtate in Being, without 


N fert, it 8 800 
Heirs of the, Tail may pr All: yy AE; 8 1 5 
- 


hout t Wer Heirs, ſince te 
wi re Ma e N ment tg 0 . 
own bt. 


9 928 


* Remainder 5 15 
Ne 
7 Fin 


the n 


Neale to B. in Tail, Remainder 10 
B. dies without Iſſue, living. Aeg 
is void, becauſe it being cont Ingent, 
ſupport i it, for there is no Tenant to. the Faber, and 4 
perpetual | Tenant to the Precipe was ag ies niece the Statute e 85 

e e Nel Pe Fes me 


1439188 19 nens 2 | byais191 [1171 he aden 


ſhould" 660 be 
to the Uſe of 4. for Years, Remainder to B. in Tail, Remainder to the | nigh 0 for the Caſe as 


above reported in Roll, dogs aot appear to. be contingent Regaginges, - SSA do -9vi.] 500 Had 


ee Ho vu 


8. Likewiſe if a Man makes a Feoffment in Fee to the Uſe of A. for Life, Gil. Tee 
the Remainder to his firſt Son in Tail, the Remainder to B. in Fee; if A. U 
ew his Wife being © privement Enfient, and 2 San cis -afterw horny he e 10% 
all take nothing ; for if the Remainder does nat eſt at the Deter mina- — 
tion of the particular Eſtate, it ſhall never veſt, for, as it is ſaid before, contingent 
the Statute does 15 ER the Nature and; Being of Aude that were ſet e 
tled at Common au, and a ue . . . lp br v 
lar Eſtate, of which it doth remain. Pol ey Children, 
| So if a Man makes a Feoffment in 4.5 to —_—_ "Ul of A. his $666 I —— N 
Life, and afterwards to the Uſe of every Perſon. that ſhall be bi ih Pens for ee 
Life only, it is not good to the Heir; for it is 11 the Rule 2 Lib of 
mon Law, that a perpetual F reehold f -2 Life only ſhould deſcent!, add Sl. 
it creates a Perpetuity; but it ſeems in this Caſe, as if the EL (line If 4 ot 
there is ſuppoſed a good Conſideration) would have need à Fee in ＋ 'niitatjon-wers 
according to the Intent of the Parties 


T3 «+> 


good, the In- 


A .1 hers 
2 

10. In ſome Caſes however the Ry operates agaluſt the mo Law: 
As, 2. as 

11. If a Man makes a Feoffment i in Fee, to the BE of . f Fee; but Gil Law of 
upon Payment of 10017. or any other Coatingeneys to the Uſe; of . in 1 45 
Fee, if the Contingency happens, the Fee ſhall be executed in B. for 2 
though, according to the Rules of Common Laugen Fee cannot he limited 
on a Fee, becauſe a Fee Simple is the largeſt Eſtate than can be limited; 
and therefore will not bear a Remainder over, by Way of: 'Lityitacion and 
though this cannot be conſtrued a conditional Eſtate; —.— to avoid Main- 
tenance, the Common Law allows 0. Stranger to take Advantage of a 
Condition: Yet the Neceſſities of Commerce and, Family Settlements in- 
duced the Chancery to paſs: by this Rule, and the Statute has execute 
the Poſſeſſion in the ſame Manner and Form as the Party had the..Uſe. 
Now fiance: he had but a conditional Fee in the Uſe before the Statute, 
he cannot have an abſolute and unconditional Eſtate, face the Statute; for 
that is to ſet up an Eſtate _— 8 to che expreſs. Words of the 
Statute. - | 4 vary v 

12, It bas nal that the * 10 the 2 8. TO ſe- 
veral Sorts of Convey ances quite oppoſite to the Rules. of Common Law : 
And this leads us to conſider the ſeveral Sorts of Conveyances to Uſes, 
with their reſpective Operations. 
Vo V. 4 (E) Ok 


Covenantor or Bargainor, but for the Uſe of another. 


vets the UE d, wick is ben a Right in Couſticvt# th kave the Proline 


- 


1. Of thoſe which raiſe Uſes by way of Tranfinaetarion of Polſefiion, 
fuch as, 1. Feoffment. 2. Fines. 3. Recoveries. 


tee Val. 2. 2 The general Nature and ESect of theſe ſeveral Aﬀorances have been 
mover 1h". already explained u ic teſpectrye Tirks.* It may not be impropet 
deere however to take Notice of this general Rule, vi2. That . 


4- On theſe Conveyances which raiſe Uſes by Way of Tranſmutation of 
171i. dl. Pete, no Cobfideration is neceffary. 
162. 


1 Rep. 176. Mildmsy's Caſe. 


Moor 102. 5. An Uſedeclared on an Eftate executed, beds tv Confideration. 


247. Cil- 
& Ir may be edfied; Gut when eee mult be goo: 
ſeatly executed. Arg. Cart. 140. in Caſe of Garniſh w. Wentworth. On the other Hand, it has been arge 
ed, that if J. covenant to tand ſcized to the Uſe of J S. and bis Heirs, in Conſideration that he ſhall be wy 
Counſellor, it is good, and the Land paſſed preſeudy, though it i ut exccuced. Arg. Cart. 142. foys this 
Caſe was pat by Pophani in B. R. in one F Calc. | 


6. It remains in the next Place to conſider, 
Of Deeds declaring the Uſes of Feoftmenits, Fines and Recoveries. 


Mildmaye's on a Feoffment, Fine or Recovery of Land ; but on a Bargain and Sale 
Caſe. of Land no — 


Uſe may be or averred, but what the Law doth 


II. bd. 8. Likewiſe on a Covenant to ſtand ſeized to Uſes, no Uſe may be de- 
Dyer 169. clared or averred but what is contained within the Deed. It remains there- 
pL 21. fore to conſider, ' 
9. 1. Who may declare Uſes. 2. To whom they may be declared. 3. In 
what Manner they may be declared. 4. At what Time they may be de- 

| Clared. 5. In what Cafes Averments may be made of Uſes, | 


that Uſes may be declared or averred 


3 | 1. Who 


1 - - ah * — = 
| may 


10. As the Court of Chancery does not ſet up. Rules of Property coomary Gd. Law of 
to the Rules of Law, they who: baye: nor a diſpakieg Pamer by the. Law Tie 39. N 
cannot raiſe an Uſe ; and conſequently Baron and Feme Convert canoes de- _—_ 
clare Uſes upon a Feolfment ſo as bind the Wife. + 
11. But Baron and Feme may levy 4 Fine which wilt big& che Wie; for Moor 9 
here the Law allows her a diſpoſing Power, becauſe the is 8 
mined, conſequently the muſt allow them to declare what is the Ci 5 
of that Fine ; and therefore ſuch Declaration by them beth ſhall 2 Roy. Am. 
bind the Wife. x Lo | e 8... 
12. Likewiſe if the Huſband only declares the Uſes, this hall rn 
Wife ; for ſince ſhe joins in the Fine, ſhe muſt be 12 to concur IN 
ſome manifeſt Sign 7% 
of Diſſent. 


the Deſigh of that Fine, unleſs the contrary appears | 
13. But if the Huſband declares the Uſes of the Fine one way by Deed, * Rep. 57- 


and the Wife another way by Deed, this binds. the Hotband during the Ca- Nee 

verture, but not the 1 ee Cot — Gor bevetis 
Uſes without Concurrence of the Wife, becauſe he has no Eftate ; and Whether the 
ſhe cannot be preſumed to concur where the contrary appears by her Deed ; Declaration 
=> icons habe the Uſes alone, becauſe during Marriage ſhe Since ance 
ſui juris, and without the Huſband ſhe has no di Power : And if G. raw of 
there be no Uſe declared upon this Fine, it is to the Uſe of the Wife ; for Uſes 40. 

where there is no other Iatent of a Fine declared, it is to be de- A Fine ſhall 
figned as a farther Security to the preſent Poſſcfſor ; and the Uſe is Rill in bind the Wie 
the Wife, fince in this Caſe ſhe has not departed with ir. rg GR 


witha 3 
bat it is ſaid that ſuch a Fine is reverſable for the Nonage of the Wiſe during ber Nonoge. Cro Elkay 
Charnoicke & Ux v. Worſley, 2 Rep. 77. b. Ld. Cromwell Caſe. Gi. Law of Uſes 41. 


| | 
A Man of non ſane Memory may declare the Uſe of a Fine levied. 2 N 
Caſe, So an Infant may limit an Uſe upon Feoffment, Fine or Recovery, and be cannot countermand 
or avoid the Uſe, without firſt avoidiog the Conveyance. Id. Bacon on che Statute of Uſes 355 


14. It is obſerveable in general, that every Man may declare and diſpoſe Id. Ibid. | 
of the Uſe according to the Eſtate and Intereſt he has in the Land ; and 

therefore if two Jointenants levy a Fine, and declare the Uſes ſeverally, 

each Man diſpoſes of his own Moiety ; but if they declare no Uſes they 

are ſeized as before. PO £ 

I5. SO if Tenant for Life and he in Remainder in Fee join in a Fine, 14. wie. 
without declaring any Uſes, they are ſeized as they were before. 
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Daughters, deviſed a Hduſe'to the eldeſt, and her Heirs, and anothes, 
23% 527 292 to the" y« "and ber Heirs, dad 1 the you e F ied, 
4 © fGixteeh, living the'eldeft, then the Houſe to the eldeſt zn ber E an 
if both bis Daughters died wirkodt Iſſue, hen both. t "Hou $ to..his 
| -Grandavghtefs and their Heirs; Adjudged, "that this Jaft, Claiſe,, via. bf 
both his Daughters died without Iſfue, did not make croſs Remainders 8 
them in Tai by Imphestion ; but chat each of them þ a Fee-Simpl * 
conditionally; immediately, viz. the cldeft if the ſurvive „che 
before ſne Was ſinterh, and the yourgeft'if The out 


ved, her Siſter dying. / 
nd the you : outlived that Age 3, then s 
Her Tail was bot veſted in the eſdeſt But upon a Contingency, . wiz, Jf 
- + © rhe: youngeſt Daughter had died before ſhe was bxteen, which Contingeney 


._ * ”., never happened, becaule the youngeſt Daughter outlived: that Age a 
theo this Caſe was no more than a Deviſe of a Houſe to the youngeſt 


Daughter and her Heirs, and if ſhe die before ſhe was ſixteen, living the 
eldeſt, then to her and her Heirs; which is a Remainder in Fee limited, 
44 tter à conditional Fee ; and good by way of executory Deviſe, || _... 
Godb 281. 17. Nevertheleſs we meet with ſome conttary Reſolutions © as to this 
Polls v. Brown Point, till at Length the Law feems to have been ſettſed by the following 
8 J. 59% Caſe, viz. The Father deviſed his Lands to his youngeſt Son and bis Heirs, 
Vit as E. and if he died without Iſſue, living the eldeft, then to him and his Heitz 
fate be limi- after wards the youngeſt Son imagining he bad an Eſtate- Tail, by theſe 
ted to J. S. Words, if be died without Iſſue, ſuffered a common Recovery, ole 
in Fee, 2 the Lands, and died without Iſſue, his eldeſt Brother, being fa livi 
* A no and the Queſtion was, whether he had a good Title or not, againſt the 
der o 7. D. Purebaſer 3 and adjudged for him, that he had a good Title, becauſe the 
this is void to youngeſt Son had neither an Eſtate- Tail, nor an. abſolute Fee. Simple, but 
7. D. for this à conditional Fee; for the Deviſe to him and his Heirs, and if he die with 
0 — Ou Iſſue, is not abſolute, and indefinite, but it is tied up to à Cogtigs 
a Perpetuity,, gency of his dying whilſt his eldeſt Brother was living; now he being 
and doth not living when the youngeſt, Brotber died, the Fee: Simple determined 
determine his Death without Iſſue, and immediately. aroſe in the eldeſt Brother, who 
— had the Remainder in Fee, depending upon the Poſſibility that he mi he 
Fuge be alive when bis youngeſt Brother died without Iſſue, which Rennie I 
o Käte for did nat depend upon any particular Limitation, but upon a collateral De- 
e. tet miaation of the Eſtate of the youngeſt Son dying, without Iſſue whillt 
—— he was living; and becauſe it was a Remainder not in Being when the Re- 
Sdn,  Covery was ſuffered, nor until the ſaid Contingency did happen, therefore. 
it could not be barred by that Recovery. | 
Nel. Abr. 18. So where there was a Deviſe to; T. P. and bis Heirs, and if he die 
798. without Ifive, living F.C. or if he die before he is of the Age of twenty- 
one Years, Remainder over to another in Fee; it was adjudged, that this 
was a conditional Fee in 7. P. immediately, and that the Words if he 
die without Iſſue, make an Eſtate-Tail, if be had gone no farther ;. but. 
ii is dying without Iſſue, living . C. fo that though it was an Eftae-Tail, 
it was not to veſt in T. P. bur upon that Contingeney ; ſo that there is a 
plain Difference, where the Limitation is upon a dying without Iſſue ge- 
nerally, and a dying without Iſſue in the Life- time of another ; fo in the, 
firſt Caſe there can be do executory Deviſe after an Eſtate- Tail, . becauſe: 
that would tend to a Perpetuity, for that Contingency is too remote, 
Where a Man muſt expect a Fee upon another's dying without Iſſue ge- 
nerally 3 but dying without Iſſue, living anotherg may happen in a little 
Time, becauſe it depends but upon one Life, and therefore a Deviſe of. 
Fee-Simple to one, but to remain to another upon ſuch a Contingency, is 
now held good, by way of executory Deviſe, but not upon a dying 9. | 
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2437. If 4 Mah covenants for a gobd Confderatibn to ſtand ſeized to he, 


Bola o, Uſe 2 is Son for Life, the Re mainder to ſuch Feme as the Son after 
dn) „mall take to Wife; for her Lifep with Remainder over, and after the 

r. vettaritsr males Leue for Leats of the Land, reſerving certain Rent, und 
a' Wife-ati@ dies ; chis Lesſe for Years is a Revocation” 
cites 8. C. and ad Deſtruction of the contingent Uſe for ſo much of the Time as che 
ſays, that this L. enſe is to continue for the Eſtate of the Land is diſturbed before the 
RR Contingent happened; bur this Ts) not any Revoeation''for more than the 


fog: __ Leuſe; for the "Feme hal have the Reyerſon, 1 her _—_ reſerved \/ nk 


coningentRe- the Lenſ ee. 0e 
mainder, nor La ST 4s Sin 8 watt Ns 
bind it 3 fall : .. 4: 

the Cot ene his les Power to 2hH8 ay u. but th OR n the Freebold 1 
unaltered to 2 the ig Lane, mir Lea but he adds that if the Covenantor in this Caſe had reſerved 
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2 Roll. Abr. © od. If A. * in Fee; in Conſideration of natural Love and AﬀeRion 
796. is Wife and Children, - covenants with B. to ſtand ſcized thereof to the 

822 Uſe of himſelf for Life, and after to the Uſe of his Wife for Life, and 
ed emey mo after to the Uſe of C. his Daughter for Life, and after to the firſt Son of 
Edward Coke. the Body of C. begotten, and ſo after to the other Sons of C. in Tail, 
2 Sid. 64, and after to his own right Heirs, and after 4. by Indenture between him 
2 157- and F. reciting the faid Conveyance and Eſtates, grants his ſaid Rever- 
Vin, | Gon: in Fee without any Conſideration. to F. and his Heirs, to the Uſe of 
Gil. Law of FE. and his Heirs : This Grant of the Reverſion in Fee to F. is not any 
Uſes 136. Deſtruction of the contingent Uſe limited to the firſt Son of C. but that 
cites S. C. and the Uſe of the firſt Son of C. born after this Grant, and in the Life of A. 
2 bes dag or C. ſhall ariſe well enough, becauſe by the Grant of F. of the Reverſion 
firoy the con- the firſt Uſes and Eſtates being recited in the Deed of Grant, and this being 
tingent Re- without any Conſideration, the Grantee (hall ſtand ſeized to the firſt Ufes, 
mainder to the inaſmuch as he has Conuſance of the firſt Uſes ; and though he limits it 
Son of C. for | ,, the Uſe of the Grantee and his Heirs, nm - not alter the Truſt 


_ —4 any more now — at tile Common Law. 
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Gil. Law of 39- But if i in this Caſe, the Wife had entered * the Huſband's Death; 
Ukes 136. this would not only have revived her Eſtate, but the Eſtate of C. and the 
cContingent Remainder thereon, which had never been put out of Being; 
otherwiſe it is, as is ſaid, in /ox S belton: Caſe, K 1 n 1 

mainder had depended upon the e of BS. 
Ld. Bacon's 40. If a Feme Covert or an Infant be infeoffed to any Uſe precedent Gee 
Readings on the Statute, the Infant or Baron comes too late to diſcharge or! root; vp 


the Statute of the Feoffment; but if an Infant be infeoffed to the Uſe of himſelf and his 
Uſes 348. Heirs 
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Common Law, ag to all Power of Revocation 


Law of 
or granting, c. transfer the whole ON 0 fo | 
to the Feoffer, Se, and therefore for rty to limit to himſelf n Power 
of Revocation and Diſpoſal, js repugnant to phi to the Force of che pritedent- ->-, ar 
Words, and would introduce a double Power ſcated in diffinct Perſons brer i} br 
the. ſame Thing, which, the Common Law dilallowsz bot” this Ne e ©** -: 
Law was ſet aſide by the fame Conſtruction that hath D 
Fees ; for when, before the Statute, Uſes rt with Power W-. 
voke, as the Occaſion, Circumſtances and” Party altered it, it 
was thought reaſonable that the Parties LEN bh Lueg do revoke r 
cording to their own apparent Intent, by which Uſes arr ever 1 
and ſince the Poſſeſſion is executed by the Statate as the Party had the Uſe, kat wn 
the E comioure Fernnpipes ; OS | 5 6 297 x 
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A Power of e is Twocfold; © "i 


om A Power relating to the Land. 
2. A Power ſimply collateral to che Land. 
| > 4 
3. iſt, A Power relating to the Land, is where a Power is limited to one 
chat had, hath, or ſhall have an Eſtate or Intereſt in the Land. 


to e 
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As EINE 'This is again T'wo-fold. 75 CY . Ar 2 i 
EI. - - 723 nog # 

I. Appendant or annexed to the Eſta in the Land. l 

2. In Groſs. 5 m1; 12 «fy viz. 
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48 ft. Ap nic eee the Bituce a rhe Land, t mas, 
bach an Etiars in the Land, and a'Power of Revocation, and the Execu- 
tion of the Power falls within the Compaſs of the Eſtate in the Lands; as a 
if the Tenant for Life with Power to malte Leaſes, or to revoke, nana 
Rent- Charge, and then makes a Leaſe according to his Power, the bg 
ſhall hold it charged during the Life of the Tenant for Life; for he hang 
Power to charge his own Intereſt, ur by his own A bat? -35 14 
avoided. 
45. And if in this Caſe, he corentats to bunt ſeized 
Stranger, he cannot, by any After-Act, reyoke the Uſes 
faid, the Execution of this Power falls within the Comp 
ſo that, unleſs it be executed: during the Continuance 
never be executed; therefore whatever Act paſſes away the Fas ka 
the Execution of this Power of demiſing 1 for a Man cannot demiſe that 
Eſtate which he hath paſſed away to another. . | 
46. 2dly: In Groſs, is where a Man hath an Eſtate and Power of Revoca- Hard. 416. 
tion, and the Execution of the Power falls out of the Comal of the Gi. Law of 
Eſtate ; as if there de à Tenant for Life, Remainder in Tail, with with a Power Uſe 141. , 
E in Teoant for Life to make 5 for 3 Brus commence 
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Man makes a Feoffment, or levies a Fire, and then revokes ; whereby a 
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or Claim; 
7 be is in Pen e alkeady:s nod therefore vr" » and 
the Claim where the Party is already in Poſſeſſion a void 3 
for it doth not make any Change of 2. 
14. Ibid. | zd If chere be a Tenant, for Life, with « Power to revoke the ke 
por pay nee ens Fo rf op re 
54" upon: ocation ſes are v 0 
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. , lie Poser ef RivotaSon follows the Eſtate. 
"2 55. Thus in a Covenant to ſtand ſeized to the Uſe of 4. for Life, Re- 
mainder to B. and his Heirs, with Power of Revocation upan Fun 
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„ Feoffaicar with Power of Revocation, er 

p » he can{bt lichir new” Uſet upon the ſame Jene 

n Had u Power e revoke and limit new- repens, © 5 

colfment, for chen be | night revolte und limit gew. Roll. Abr. 

Uſes, with a ſecond Power of Revocation, Sc. and ſo is #02 3 $4862. 
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62. It has been hen that where a Feoffmeot, Sc. is made to Feoffees to 
Uſes, and the Feoffees make a FebFment over before the con- 
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Taoiſt, which che Statute cannot execute ; "28, where. Uſes are litnited ter D. 
pan. Uſes ; or where a Term: is raiſed and mid fo Trl 0 Sen o 
whe Loadrors Bene 9 Fobon 19 PETE ad Frogs.” 


| 1. Whers Ve are limited upon Uſes. 


2. Thus if = Man bargains and ſells his Land- 0 4. to the Uſe of B. Gi. Law of 
n n 
plics a Conſideration, there is an Uſe in A. und befure tha 
1 have the Uſe of the 
Aud by the Scacuce, the 'firſt Uſe tannot be executed in 4. 
could nor be two plenary Poſſeſſors, and the ſecond Uſe contrary to 114 
the DiſpoGtion us . tnuſt be null acid void 3 but the Chancery, that 
'upoo' the Tatereſt of the Parties m. Conveyances, conſtrues A. ooly-as an 
-Inftrumear to'rake the legal Eſtate, and that pay. mma rebar gre 
c Aere tamen, if the Conſi- 
deration moves from A. 
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Burchert v. and will. execute z 
Durdant. limited, and Expr low 
14. 1 %% 57. But if Lands be deviſed ta 4. during the Life of R. in Trott br * 
Gil” Law of the Remainder 0 the Hei of B. now liv 
Uſes 162. B. and got evacuted, by the, Statute ; for this was the Deſign" of Haiti 
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ment contrary to the DebGgn of the Wil appearing in the Words. 


for the Will has only an implied Uſe Uk, "Where no 
facit ceſſare Tacitum. 


z this is a Chancery Truſt in 


an Eſtate to A. that à Tail gh. not be evacuted Rl might” 
haven Power to dock it. Las 0 * 
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2. Where Terms are raiſed and Hmited 1 in Truſt; 2 theſe Fra 
maſitations are Two-fold.. 1 | 


1. Of ſuch as wait on an ene. 


2. Terms in Groſs. | b 1 LO 
amn 

1 ge 

= of Terms which wait on thee Inheritance. 3 


Gil. Law of 


Uſes 163. riage Settlement was made, or a Purchaſe upon à valuable Conſideration; 


and the Mortgage was diſcharged by the Purchaſc-Money, or — 
Portion, it was thought fit to take an Aſſignment of the Term in 
the ſame Perſons to whom the Inheritance was limited, to protect it —_ 
latter Mortgages. 

Caf. of Perp, 9- And hence it is, that if the Inheritance was limited in Tail, with 5 

3, 4, 5, 11. mainder over, the Truſt of the Term might be limited in the ſame Man- 
ner; and therefore if the Tail was docked by Fine and Recovery, the 
Truſt of the Tail and Remainders ceaſed, and attended the Inheritance in 
Fee, for the Truſts could not protect or attend theſe Eſtates that were not 
in Being, and the Truſtee, who is bur an Iaſtrument to ag 
cannot have it to his own Uſe. - 


10. The intailing a Term is whe wits the Statute de donis Condiz. for | 


ibid. 311. that Stature extends only to Eftates of Inheritance, and not to Chattels, 
which the Rules of Common Law have carried into another Channel. 
Ibid z. 11. And therefore in this Caſe the Truſtee and Tenant in Tail may diſpoſe 
Gil. Law of of it without a Fine or Recovery; and this upon valuable Conſideration, 
Uſes 164. will bind the Iſſue; becauſe, ſince the Chancery are not bound by the 
Statute, they are at Liberty to direct the Rules of Equity, and it is not 
Eqvity to ſer up the Truſt to the Iſſue when the Anccſtor has received 

for it a valuable Conſideration. 


12. It will likewiſe be Aerts to pay Wenders Debes, for all Chattels of 


IE Inteſtates are Aﬀers at Coma: Law; and it is not nn to direct it 
otherwiſe. 

Gil. lsof 13: But if the aher of an Uſe be iotailed, the Alienation of Tenant 

Oe log. in Tail, will not deveſt it out of the Iſſue, for it is within the Intent of 


the Statute de Donis, which ſays, that if an Eſtate be thus limited, the 
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all The Original of theſe was in the Time of Queen Elizabeth, * 
mortgaging by way of raiſing Terms was invented; and then if "a Mer 
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„ Vent. 512. 6. But if an Uſe be expreſſed, it ſhall be to the . Uſe of C 2975 
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Donce ſhall nus alien to prejudice big bse 3 ind the Chancery interpretiobg 
Men's Contact is donnd bythe Intent of n Ad of Pachament. 

50. If a Term bo given ta A. in rut for B. in Tail, with Remainder Gil. Law of 
over, attendanti on an Inheritance ad A. ſerrendets.to AL this ſhall not Uſe 165. 


deſtroy the Remainder z- for though; the Surreoder de ſiio — a 
Law, yet the Truſt remains in Equity, if the Party had BITE 
31. But is caſe A dr. BY had 1 * ibid. 
Notice, this Would ie N n ene ce. | 
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52. Concerniog Terms in Groſs much hath been dis abeadg, it la. 132 


— to add, That 


If a Leafs be limited in Truſt, and the Truſtee renews the Leaſe, it 1 Ch. Caf. 
ſhall W to the Benefit of Ceſtui que Truſt ; for if the Truſtee takes on him 120. Holt v. 
the Truſt, he takes upon him to act for the Benefit of the Party to whom 
the 4 of the Term « was originally . 


m_— in * Halen 111 . 18 | 
x 0 145 3 cn. 2343] 4 1 : * I, | 
3. Where Lands are limited to Truſtces to . over the ants 


and Profits. 


4. If Lands tre Heviſed to Fruſtees and their H 10 ge ru 
Co, and that the Truſtees hall. from Time * ime· py nd lp 
of the Rents and Profits to the fad Feme Covert! df to Pet ſoſts as Saund 
ſhe, whether Sole or Covert, ſhall appoint, and th har her Huſband "Hall 
have no Benefit thereof; and as ro a ober Fer en d ſuch Fer- wn 
ſons as ſhe by Will, or orher Writings under her Hand, ſhould 2 5 2 
and for want of ſuch Appointment, to her and her Heirs ; this S159 eic pl 
Trulb, and not an Uſe exccuted by the Statute, Nee icy 
35, But: where 3 Man devjſed the Rents and Profis of ecttglg and. ert. 
7. I. he Wiſe of . B. dutiog her natural Life, to be paid by his, Rue uber. 
intd her oon — without the Intermeddhieg 9 of her Huſband, — | 
and Mer ber Deceuſt he deviſed them to others; it was held by Roteby Combu37 50 - 
and Eyre Juſtices, that the Lands themſelves belonged to the Wife, againſt > * —_ 
Holt Ch. J. who held Rrongly, ay = Jos. wool were ST Truſtees for 2 ty the —_ 
the Wife. ec ba 
2 1 F 440G, 1: Load adls-on_ bis. Allen 
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56. Likewiſe, where Laods/were.deviſed to Trullnrs and, 255 8 g ®; 
Truſt to pay ſeveral Legacies and Annuities, and 0 Ey . 
the Rents and Profits to a married Woman, during her Life, for 13 fe- = & — : 


parte Uſe, or as ſhe ſhould direct. und 8 wk the Feuſtecs 10 K 
. ſeized to the Fire 10 87 . Bod By wage 

Queſtion was, whether this Deviſe 19 11 inp ys. ; Fin 8 
and Prot to the Wife, was ſuch an Liſe Noo 36-1 was EXECUTE bn . 
the 27 H. 8. for iſ id was, then dt was N that dhe being Fenant! or 
Life, the Limitation after to che Heits of ber Body "being coupled with on ef 57992 
it, gave her an Eſtate-Tail, according to Shelley's Caſe, 1 Rep. but if it : 
did not, then thę eldeſt Soo wes e take as 4 Purchaſer; and it, Was held 
by the Court, bat ſhe 2 1 Truſt for Life, ad ;can{rquenyy the rm 
Heirs of het Body muſt ke by Hurchaſe; and the rhther in this Caſe, bee 
cauſe it was limited to the Heirs of her Body ſeverally and ſuocelvely, as 
they ſhould be in Senjority-of Age. and Priority of Biath; and the Heis of 


their reſpective Bodies iſſuing ; and a Difference was taken between this 
Va. V. | 5 E Caſe 
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Caſe and that of -Brouphton and Longley, ; 2 Sulk. for there it was 0 #8 
A. to receive-the Rents and Profits for Uife ; but bere it is « Truſt in he 
Troſtees to pay over the Rents and Profits to ſuch and ſuch" Perſons 3 ai 
therefore the Eſtate muſt» remain in them to unſwer theſe Truſts 3" others 
dap muſt be the Truſtee; | contraty* to the expreſs” Words of the 
ill. Sie ft Had e 31 b % obe oi e er eee 
3557. But if Lands are deviſed. to Truſtees and their Heira, on Truſt 89 
2 Salk. 679. permit A. to take the Profits for his Life, and after the Truſtees to und 
Broughton v. ſeized to the Uſe of the Heirs of the Body of A. A. has an Eſtate- Tail e. 
Kar ecuced in him ; for this being a plain Truſt at Common Law, what is 
Hol: Ch. J. bo, muſt be executed by the Statute, which mentions the Word uf as 
the ſame well as Uſe. | ' 3 0 | 5 


in the Caſe of Burchett v; Durdant, 2 Vent. 3 12. is not Law. 1 ane 
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1. E RE it is to be premiſed that the mere Alteration of Poſſeſſion, 

| does not, in Equity, give a Right, but it ſhall be to the Uſe of the 

Donor, Sc. unleſs the Uſe is: expreſſed, or there is a valuable Conſideration... 

Thus, er . 3 Ae! | * 9 3 
— If a Man makes a Feoffment without Conſideration, and expreſſes ho 
n Uſe, the Feoffment is intended by the Law to be to the Uſe of the Feoffor, 
Jn this Caſe and hig Heirs. 1c) fg 
the Law TY : | 
— "ef any Conſideration, becauſe the. Feoffee ſhall not hold of the Feoffor, Ec. but of him of 'whoni 
the Feoffor held: and this by the Statute of Qui Emprores, Nc. Dy. 146. b. pl. 71, 8. P. Arg. in Cuſe 
of Villers v. Beaumont But before the Statute Duia Emptores terrarum, if a Man made a Deed of 
Feoffment without any Confideration or Cauſe, the Feoffee ſhould have had this to his own Uſe, becauſe there 
was Tenure between Feoffor and Feoffee. Dy. 146. b. pl. 71. Villers v. Beaumont. And foe 1 


(1) Of reſulting Uſes, oz Uſes by Jmpli-. 


Chan. Rep. 387. Lloyd v. Spillit. RA 

Nn 1 127 14 | 817 . bi 18 W 
And. 37 © 3+ But if one, without any Conſideration, enfeoffs another by Deeds 60 
pl. 95: | hold to the Feoffee and his Heirs to his own Uſe, and the Feoffee ſuffers the 


Anon, Feoffor to oecupy the Land ſeveral Years, yet the Right is in the Feoffee;' 
There i Dif- becauſe expreſs Uſe is contained in the Deed, which is ſufficient wi 

ference be- | : N ... 5 $ lutncient without 
tween raiſing other Conſideration ; the ſame Law is when a Feoffment is made to the 
Uſes by Fine, Uſe of a Stranger and his Heirs. een V8 00-30 
Feoffment or - * * ne, b ©; 6105) ne 968 
other Conveyance which operates by Tranſmutation of Poſſeſſion,” and Uſes raiſed by Co 
the firſt, if no Uſes, were e it is Equity chat afgns the Feoffor to have the Uſe ; for by the Law-the 
Feoffor has parted with all hi "T2 


1 ® & S 


Le. 1g. . That which cannot-velt in him te 
pl. 25. in the Feoffor; as if I make a Feoffment in Fee to the Uſe of myſelf for 


Uſe of ſuch Wife in Remainder for her Life z per Manhood J. © 
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ment in Fee without Conſideration, he ſhall be ſeized as he'was before; viz: Gg 
of the Part of the Mother. 


6. In lie Manner, if a Man ſuffers a common Recovery, orkevies a Fine Gods; 180. 


of Land, and limits no Uſe, this ſhall bero che Uſe of him who ſuffers the Dry Tay- 
Recovery or levies the Fine. | Where 


. ä | San p 

vo 44% £2) Tail ſuffers a 
Recovery, and R no” Uſes, the Uſe eiue 9 the Tenant is Tun, and he becomes ſeized in Fee by 
Virtue of the Recovery, becauſe the Recoveror is Tenaot in Fee-Simple, and then no Uſes are declared of 


that Recovery; and where no Conſideration "0 the can be to no other 
Purpoſe than to deck the Bai. e Uſes 61. II [Ray — | 


| 
* 1a 


7. Likewiſe. if beo 5 in in a common 8 one bas nothing » Roll. Abr. 
in the Land, and no Uſe is limited upon de to the Uſe of him 789. 

only who had the Intereſt. in the Land, and no Oſe ſhall ariſe to the 
Stranger. 202 


8. Alſo if 4 Tenant for Life, and B. in n Reminder ly a Rep. 58. a. 


Fine, F the Ule ſhall be to A. for Life, the Reverſion or Remain. Beckwitd's 


der to B. in Fee; for each grants that which he lawfully may, and each Cee 
ſhall have the Uſe which the Law veſts. in them orig: to the 
which oy convey over, 


80 if there are two Jointenants, the for Life Ae Sher in Pes " Thid: 
and the * levy a Fine without declaring ke hr the Uſe ſhall be to = 
the ſame Eſtate as they had deere in 75 Land. | 
4 It is to be obſerved likewiſe, that when one takes a Feoffment; . * 1 
ing Notice of the ſeveral Uſes and Truſts, there the Party is ſuppoſed to Ute 7. 
take it under thoſe Uſes and Truſts; for,the Law | will, ſuppoſes Mao's: 
Actions rather juſt than otherwiſe. 


11. Therefore if a Feoffee to an Uſe makes; a Feoffment i in Fee u 


valuable Conſideration with Notice, the ſecond Feoffees (half be A Law of 
the former Uſes, for the Conſideration imports a Seizin to his own U The Reaſon is 
the Notice a Seizin to the former Uſes :; And where the Act is le for that it ar- 
of a double e that muſt be taken which conſiſts m With. Ss — 
E a N * L AN RS Þ | 3 4} 21 0 bargain for an 

N ' 1 ac So Eſtate which 
ve Pendo be Ur bi bc SORE | Confideras; eratian is an Iſſue at 
Law ; ſo Notice or no Notice is an Iſſue in Chaticery. 14 Bacon's Read. Vis But 2, lf the 
Uſe n en, for there feet Noties cr to Notices immaterial. 1 And. 314. 


—_— OW TY df nyt gr nul Ark die 

12, . if A. eo wich B. to leaſe 1. Acre w Mm for certaiti , Roll. Abr. 
Years, and. afterwards, before he has made the \Leaſt} according to the 781. 
Promiſe, he. enfeoffs C. of the Land for a valuable Conſideration, U. having 
Notice of the Promiſe hefore the Feoffment made; C. ſhall be compelled 


in Chancery to make the Leaſe to B. according to the ern decaufe Cf 
is Notice. ar 
13. But where a Man takes upon valuable Conſideration without No- . 
tice, there he is ſuppoſed to tale i ic to his unte ſor otherwiſe he woold © 
not have * an ivalept. 111 ad. D23QUTTSNG « | 
14. Therefore if 3 'Feoffinent be . with Conſideration, ad wickewe 1 122. 


Notice, the Feoffee ſhall be ſeized to bis own Uſe, for here the AR is Chadleigh's 
capable of no other ConſtruQion. , 20A 


15. Alſo if Feoffee in Uſe makes a Gift in Tail, the Doves ſhall be ſcized he. F. al. 
to his own Uſe; for there is a Conſideration,” viz, a Tenure between them, Uſes pl. 10. 
9 be expreſs'an Uſe upon the Gift, or in the Gift 3 per Brooke J. 


If the Feoffee in Uſe makes a: Leaſe for Life, he ſhall have Fealty; 14. ibid, 


fe tis" is to the Uſc of. 1 if an Uſe be not expreſly reſerved, &c. 
per Brooke ]. | 


17. Ia 
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M. 85 13 x3, Aa, Ie Naa & — — Deviſee Yui 
2 to: r. n de wchcr&iſvenprettie4. fot hers is 
-* eration impli mY . 0 55 5 
19. So af « Feoffen : bevinade to. . to enfvoſ N. N 
A erl. ane of C. 
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Bro. Fl. ; 15 Man wade s Frqpnruf ic Hur before the Sta noe 
cites 6E. 6, 1 . 30! or uſter dhe Statore wv #56 U of W. and Heirs BN. 
401. tothe ſaid V and hem to 70 th the ſaid A. aud bis Heirs, it; 2 
comes the Statute of Uſes 3 executes the Eſtate in W. and aſter 1 rs 
n whe gol. dete if ud bn Pee ib ker); by Teveral. But by f 
H. ſtnall not be ſeized in et, e ſail Payment, uvlefs th Ratet 
— Quære Inde. And Ad Bb the ſareſt Way to ger 
inthe Name! of the Feeſfres, and vn own Name, and then the one Wer 
or the other the Entry ſhall be good, and in ſhall _ A. to be To ja 
Fee: And therefore u Man ut ths Day may take a Feoffment 


and che I fe bull barge from ane roter by An ex polt facto by Gir | 
as well as it — — che Statute 2 2 8. e, We cen 

19 Rice on 2. So if limit an Uſe joirrly7o Tre Perſons mat in Efſe, and the 1. 

the — 4 be in Eſſe, he ſhall rake the entire Uſe; and yet ba nee ee 

Uſes 351. ones in Kſſe, he ſhall take jointly with the former. EN 


4: if I make W 1 
Feoffment to / my Wife; that. all be , firft begotten Son, Ne wake War 
— pc and if [ afferyargs have a FIR be takes r U. 24 
tute of "TY 5 5 T< 040d? o 
Utes oe - . 


Wat +47 
3 l "= oj Where wOonVeyaiite wa was made Ry: Fine to A. B. to. the U C. and 
— Wife for Life, and the longer Liver of them, Remiinder' after their 
5 —_— — to the Uſe of C's Executors for fix Months, and after the fix 
Months ended, to the Uſe , E., and F. bis Wife, "nd the Haine "Malt of 
their Bodies, Regaipder to Q and his Heirs, provided if C. ot amy Tun 
after hade 72 of his Body, or aay Wife of C. at his Dereaſe be Folkient 
with any Iſſue begotten by C. then then after ſuch Iſue bad, and after 5001. 
paid to G. or tendered anti xeſufed, wirbin fix Months after the *. 
ſuch. Iſſue, then the Uſe of- he ſaid Lands, immediately Mou 
Months expired, ;fhall be 1 C und the Heirs F bis Body, and in D 
C.: N 2 — M. dim, and C. aces pap Per Paste 254 
Dyer, before the Herfurmance of rhe Contingent, C. has Do larger 
| than he had before. 12 | 
Cro.Eliz.96;. . So Where, dA; made a Feoffment wo the Uſe of Hel f e, Remain- 
Caſe of Wood « der to his NMH Life, Remainder to his tight Fs with a Proviſo 
v. Reynold, if his Son interrupted his Wife it ſhould be 4% le Uſe'ef the i and ber 
SY Heirs. A. made mLieafe for Years, to Age u bis 'Deceaſe, and Yied. 
Logh. „ = Te Son diſtusbed the. Wie. Refolved, that the Ve will not ariſe to 
Burton, Aud give the Wife the F ee. | 90 | 
Godfrey. Arg. | oK. ! 
ſaid he conceived the Reaſon thereof to hs, LI? ge limited to * right B Heirs was th eu Wl. 
fion, and no new Eftate,' and a Condition Cannot be anne thereto. i Mo. 743; pl 102 2. Hartan 
Caſe, ſays it was to begin after\the '*\Wife*s*Deceiſe, Reſolved, by Popham and Anderſon Ch. I. crerly, 
that the future Uſe was checked by the Leaſe, arid never ſhall ariſe, for fiace it could not ariſe at the Death 
of the Wife, by: reaſon of the Leaſe for Years, it is deſtfoyred for ever; yet nota l ſeyrthe Re rter) that the | 
Leaſe was only an Iurereſſe Termini all the Time of the Wife's Life, and the Diſturbance Arn t to 
the Uſe in Fee to the Wife, was made in her Life before the Commencement of the Leaſe. Gil. Law of 
Uſes, c. 138, 139. cites 8. C. and ſays the Wife ſhall not have the Reverſion, becauſe the Leaſe has altered 


it; for there is the ſame Eſtate to be executed | in the Wife as was in mos. at the Diſpoſition of the particular 
Eſtate. | 


5. Likewife 


* 8 4 ä a — 


F* Likewiſe whore bargained and. fl Land to B and bis Heirs for Moor 761, 
500 l. up Condition that if A. 7 0 "ey" 500 J. he might re-enter, : and Be f. 1054+ 
ſeized to the Uſe of bimſelf and bis Heirs, until he attempt to alien without Holnoway v. 
the Aﬀent of B. end tens the Uſe of Þ and bis Heirs, and a Fine was le- Pollard. 
vied to thoſe. Uſes : A. paid the 5001. and entered affe A. aliened to 

J. S. without the Aﬀent of B. Per LAG Eyertot,"ng Ui A ariſe to B. be- 
cauſe B. entering for the Condition broken, ought to be in of the old Uſe 

and Eſtate, and cannot be ſeized to any other L le. | 
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(L) Ot the Samer of f bsding t Uſes. we TS 


F a Man pleads that 4.B. and others were ſeized to bis Ute in Br. Fleadings, 
Fee, this i is good Pleading, without ſnewing che Commencement of pl- 170; cites" 
the Ule. 3 H. 5. c. id. 
2. But it is otherwiſe where he ſays that they were ſeized to the Uſe of 1d. wid. 
him and his Heirs of his Body, becauſe this 3s a particular Eſtate, -- | 
3. If a Man makes a Feoffment in Fee'to 4. to the Uſe of B. B. may Owen 22 
plead this Feoffment, and ſhew that J. S. diſſeized him, without layipg Gren v. 
any au Entry, for the Statute executes the Poſſeſſion in bim: he may Wiſeman. _ 
alſo plead it without ſhewing any Agreement thereto, becauſe ' rhe Free- AN 
hold is io him, unleſs he dila tee, and then it moſt be ſnewn on the other 
Side, for thereby the Frechold is immediately out of him. 
4. But in Treſpaſs he muſt ſhew an actual Entry; for this Action is Qwen . 
grounded on the Diſturbance of his Poſſeſſion, or the Violation of his — "a 
Right, by taking the actual Profits, which no Man could hinder him from, 
or diſturb him in, till he ſhews he was in Poſſe ſſion. 
5. If a Man pleads that he bought Land for 207. without ſhewing hs Bro. F. al 
Money paid, or a Day alledged for the Payment of it, this is good ; for Vies 338. b. 
Buying implies Payment of the Money; and if there was none paid, ch che Pl. 15. 
Plaintiff may reply, that he did not buy, &c. - 
6. In Debt the Plaintiff counted upon a Leaſe. — 5 * by bis Fa- Br. Count," 
ther, rendring Rent. The Defendant ſaid, that the Father and others were P!- 49. cites 
ſeized in Fee to the Uſe of the Father, abſque boc that the Reverſion de- H- 7 
ſcended to the Plaintiff, And it was held a good Plea to the Count, for? 
the Plaintiff ought to have counted ſpecially that they were ſeized to the 
Uſe, Sc. and that the Father leaſed, and becauſe he did not, the Writ and 
Count ſhall abate; per Rede Ch. J. and Ning ſmill J. for per Rede, the * 
fendant may ſay that the Father had nothing at the Time of the De ſe, 
and then the Plintif cannot maintain the Declaration by. the Of, but it 
is a Departure; for he he ought to have ſhewn it at firſt, 
7. The Tenant of the Land cannot plead a Releaſe made « by Ceftui que Br. Monſtrans 


Uſe to the Feolfee, n ſhewing the Releaſe. _ 0 p61. ces 


14 H. 8. 4 

8. In Waſte the Writ ſet forth 1 a Feoffment to ſeveral Vans to ſeyeral Hob. 84. 
Uſes. After Verdict Exception was taken to the Writ, - becauſe it did not pl. 112. 
ſay the Feoffment was to them and their Heirs, without which there could — * 
be no Inheritance in Ceftui gue Uſe, and ſo no Diſhoriſpny as. the Action of =—_ 
Waſte imports ; but the Plaintiff had Judgm ent, . be cauſe all the Forms of 
the Writs had been ſo fince the making t . Sade z and the Declaration 
laid the Seizin in Fee, as it muſt; and yer the Plaintiff might have bad a 
general Writ, and declared ſpecially. 

9. We proceed now to treat more particularly of the latter Branch of this 
Title, and to conſider the Law reſpecting Trufts. 


Vor. V. 5 F Ales 
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Truſt is a Right to receive the Profits of the Land, and 

to diſpoſe of the Land in Equity ; per Pemberton arg. 
Med: 17. in the Caſe of Smith v. Hbeeler. © And holding the 
Poſſeſſion and diſpoſing thereof at his Will and Pleaſure, and 


7 Tk * thereof when the NE m 7H are 1 of 


«4 N - 


Allen 15 2. Truſts are of the ſame Nature now that Uſes were at Common; 
King kg Arg. Allen I5. in Caſe of the King v. Holland. | E 
land. 


Abr. Equ. Caſe 220. S. P. Symſon w. Turner. —8. P. Arg. v 

＋I Ti is bot a new Name given to an Uſe, and invented to 

Sti. 40. in Caſe of the King v. Holland, Gn 
„Ic has already been obſerved that now the Uſe by the way of Truſt, (which were one and the ſaq 1 

fore the Statute) remains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in others, as it did 

the Statute, and are not brought . e OI YO GO OY Conveyance 4 


ent. 130. in Caſe of Smith ©. wiki 
the- Statute of Uſes, 79 


Poſſeſſor of the Land to Ce gue TN 
uin IP 
bot for the better ire of this. Head, we ſhall | Side: it into the 
| following Branchen ; and conſider, - 4 ed SU 
e ae ff 
$- By what general Rules Trufts are governed. zul xu 


(B) What amounts to a Declaration of Tryft, and when a 

Truſt ſhall be raiſed. 

© What ſhall be deemed a reſulting Trutt, 07 Truf. by 
Amplication. h 


o Wag an be deemed an abvancement, and what n 


(E) What ads of a Truſtee hall be a Beach of Tru£; 
7" ſhall be deemed 10 alten 92: beans the Mature 
0 157 

(F) What Aﬀs of the Cruttee ſolntiy with Celts que Teal, 
02 by Ceſtui que Truſt only, ſhall defeat the Trult, 

oz deſtrop contingent Remainders. 

() In what Caſes Equity will decree Truſtees to join ka a 
© Recovery, Sc. with Cebu que Tru. 54 % vt 
d When a Truſt is to be eretuted, what Ettate 9· Inte: 

" reſt fs tu be conveyev, and ta whom, = 
) Truſtee: in what Caſes favoured, Wh fo. what. Cales 

decreed to Account. | 


00 How kar Cruſtreg are anfwrabe for each other 
15 pos (0 0 
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dh; The Power ot Cehui que Truſt. b'ot »d on 418111] fracting ban 
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r what. Ahern Rules "Aniilts att 

governed. bro] : 


vers at Bates or to be governed by the "IC, and. 7. want” 
T9. is a ga "which has univerfally 22 he A1 is ſo CR Row 645. 
Rules of Deſcent, as in Gavellind, and Bor 6 Engliſh Lands; there is a $9209 v. WW. 
Poſſeſſio Fratris of a Truſt, as well as of a legal Eſtace. I be like Roles in bm. 
Limitations, and alſo of barring Emails of Truſts, as of legal Eſtates 3 per ; 001] 
the Maſter of the Rolls, who ſaid he thought, there was yo Exception out 
of this general Rule, nor is there any Reaſon that there ſhould ; and that 
it would be impoſſible to fix Ee and ſhew how far, and no fa. 


ther, it ought to go ; and that perhaps * Times the Necellity. of * 


n thereto was not ſeen, or rhoroyg bly ered. 
being ſeized in Fee of certain — deviſed. them to Truſtees. i in P. Was, 
Fee, in Truſt to pay his Bebts, and. to convey the Surplus to his Daugh- 9 
of oval rae 7 the younger married and died, leaving an Infant Son, and her Whatts v. 
N the eldeſt Daugbter broug ht a Bill for a Partition 3 Ball. | 

oy 1 only Que ion ix) whether the Huſhand of the younger Daugh»: 
ter ſhould have au Eſtate for Life conveyed to e neee 12 
el? ?, Upon which i it was ; 

\ 3+, "Decreed by Lord Chancellor, that Truſt Eftates 9. wereto be governed, 
by the ys Rules, and were within the ſame Realon, 28 legal Eſtates z, 
21 gu = Huſba ſhould have been Tenant by the Curteſy, bad it bren 
a le 

ar 


ſtate, ſo Roald he be of this Truſt Eſtate; and if there were not 


the lame Rules of P roperty. in all Courts all Things would be as © dada. 
at Sea p< 9 greateſt cent. yy 10 . = 
N r * — = th — — e 3; — bn) 4 i 
& Y un 22169 100 
ON , What amounts to A Detlaratinn of Tx 


ur, 
and when a Tru thall b © vailed: 


o 10 


a 1 Statute "of 29 Car: 2. ut! l 1 That ＋ all Mitt 1 , 
75 or Creations of 2 5 Fall be EY ſome 2 7 ff * ? 
Patty, er by bis 1 il Writing pes both gut 7 
2. S. 9. Affipnments of Truſts all 'be in Writing | Pt 2 FF? 

ng the ow or by bis laft Will, af elſe Pall be of ng Effet... 1 2 0 
3. But Wotds which are = © alegiber Artificial, will fe ove Pp. dite a Fin. Rep. 
wer which wilkoot ſerve to limit an Eſtate ; 2 7 Lord Keeper: RT = 159. 2 Nu 


bete A. deviſed an ln Ladd to. B. and che 

ith afothet' Part of his Wim, reciting that he oed B: 
count, he rtierefore devifed to him alf his perſonal ate, and made 

Executor, willing bim to pay his Debus; and upon the Reading of the © 

Will, though the Clauſe as to the Payment of Debts ſeemed to relate 
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to the perſonal Eſtate only ; and though the Lands were +deviſed to & in 
Tail, with a Remainder over to another ; and that it was objected, chat a 
Tenant in Tail could not be a Truſtee; yet the Court detreed both real 

and 2 Eſtate to be ſold for Payment of the Teſtator's Debta und 
the Decree, it is ſaid, was affitmed in the Houſe of Lords. 3" pe 
2 Vern. 228. 5. So if J. S. deviſes his Lands to his Brother, who is His Heir at Law. 
Alcock v. in Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother Execu- 
Sparhawk. tor, deſiring him to ſee his Will performed according to the Truſt-and 
Confidence he had repoſed in him; this makes the real Eſtate Hable ; for 
the Teſtator needed not to have deviſed the Eſtate to his Brother, being 
Heir at Law, unleſs he intended that he ſhould take them - chargeable 
2 the Debts and Legacies. Decreed and affirmed" by the Houſe"of | 

8. | 73 75 | 
Fin. R. 356. 6, A Truſt was decreed of a Term for Years aſſigned, though the Truſt 
— wag V- was not expreſſed in the Deed; yet it having been ſo declared by the Af. 
. ſignee, who had given Bond to perform the Truft, the ſame' was dectred 
accordingly. - & at 81 waa 18 
2 Vern. 106. 7 If a Man deviſes 15007. to A. and B. ſor ſuch Uſes as the Teſtatar 
Crooke . had declared to them, and by them not to be diſcloſed, and he diſcloſes the 
Truſt to A. who by Letter diſcloſes it to B. this ſhall be a Truſt, and the 
Letter is a good Declaration thereof. 5 . 
1 Chan. Caf. 8, Bot if a Man deviſes 40 J to be paid to his Couſin J. S. and by him %% 
beg Foo "o00 be diſpoſed of in ſuch Manner as the Teſtator ſhould by a private Note 
; acquaint him with, and he dies without having made any ſuch Appoint-, 
ment; this ſhall be a good Bequeſt to J. S. and ſhall not go to the Exe- 
cutors, from whom it was intended to have been given wax. 
2 Vent. 345, 9. A. lent B. 100 J. and in the Note which was given for it, mention was 
Lord Hollis's made that it ſhould be diſpoſed of as A. ſhould direct; on a Bill exhibited, 
Caſe. for it, the Court declared it was a Depoſitum or Truſt, and decreed Pay- 
ment of it, though it was barred by the Statute of Limitations. . 
2 Vern. 288, 10. A. in Conſideration of 80 l. conveys an Eſtate abſolutely to B. and after- 
Hampton v. wards A. brings a Bill to redeem, and B. by Anſwer inſiſts that the Con- 
Spencer, veyance was abſolute, but confeſſes it was in Truſt, that after the 80 f,. 
paid, with Intereſt, he was to ſtand ſeized for the Benefit of the Wife and 
Children of A. though no Truſt was declared in Writing, and A. replies 
to the Anſwer : And it was inſiſted that 4. having replied, and Defendant 
having made no Proof of the Truſt, no Regard ought to be had to the 
Matter ſet forth in Avoidance of the Plaintiff's Demand; yet the Court 
decreed the Truſt for the Benefit of the Wife and Children. 

1 Vern. 296. 11. So if J. S. makes his Will, and his Wife Executrix, and the Son after- 
Thyno e. wards prevails on his Mother (by telling her that the Executorſhip would 


Toy. be troubleſome to her, &c.) to get J. S. to make a new Will, and name 


him Executor therein, he promiſing to be a Truſtee for the Mother, Which 
is done accordingly, and in that Will there is but a ſmall Legacy given 
the Wife ; this will be decreed a Truſt for the Wife on the Point of 
Fraud, notwithſtanding the Statute of Frauds and Perjuries, which requires. 
a Declaration of Truſt in Writing. | | W 97 
Chan. Caſ. 12. But where one poſſeſſed of Leaſes for Years deviſed them to his 
310. Civl Wife, and hoped ſhe would leave them to his Son, and died; and her ſe- 
v. Rich. cond Huſband granted the Leaſes away: And the Son ſued to be relieved,. 
his Bill was diſmiſſed ; for it was no Truſt for the Son. Cited by Lord 
Chancellor as a Caſe he remembered in Lord Egerton's Time.  _ + 
MSS. Rep. 13. With reſpect to raiſing of Truſts, it has been held that where a Truſt 
Fry v. Fry is created by Marriage Settlement or Will, or a Truſt of a Term to raiſe 
po 3 Money at 21 or Marriage, and the Perſon dies before the Time, a Court 
*7 72:% of Equity will not ſuffer the Truſtee to raiſe the Money at Law. _. . 


3 che 14. Where 


"Dev ad ee Conn, 389 
14. — by bis Win deriſed * real Eſtatg to his Wife for Life, Fry'®, thy 
with Reminders; gver, and gave. 4 Legacy be bis Daughter, to be paid i. Sg, a" 
withio ona Monch alier, the Death. of his. Wife, zod charged- ib upon the eb. 
real Eſtae: The Naughter died. in the Life af zhe Wife, unmarried 3 was © 
ef the Wi Death.the Repreſentaive of che Denghter -brooght bi Bill 

ave this Legacy paid out of the real Eftate:—PFor the Bluinziff it was in- 
ſiſted, that chis was diffetens from the common Opie of a, 2 
out of the Lagds, for bers the. Time of Payment was poſtponed out of | 
regard to the Circumſtances of the Fupd, and not of the Perlen. But, by | | 
Lord Chancellor the geqaral is, chat where. a" Legacy: ar Portion. is ä "4 
given to be raiſed out of Lands, payable at a certain Time; if the Le- | 
gatce or dies before that Time: comes, and before the Time, when . 
in the View of the Teſtator he could be ' ſuppoſed to want the Legacy or 
Portion, it, ſhall fipk; in the Land for the Benefit of the Heir or Deviſee; 
and this Rule bas only, been broke into in favour of the Huſband. or Chil- 
dren of ſuch Legatee, Fc. where ſhe. has e but that is not the 
preſent Caſe, and ag t9 the 5 made gle df from the err i 
of the Fund, that is. only brought. ma auxiliary, 7 fo and no Caſe bay 
been determined upon ſuch Circumſt * alone, a on 


F it had n e 
a mote remgte e en the Failure of Ide of 4. SHA there 


have been, ſome, Reaſon. to yore ven it e Repreſentative, as | 
te Lei ang 4 85 think he Lage ou d 2 livin Wie mt 
ſuch a diſtant IF. it e ig the Death of his 
Me, a reaſonable Time. 1 1565 where. it has be 


which. qui did, 'h 

given to A. his appro. and Adminiſtrators, 100 meys the Intention 25 
the Teſtator to make it tranſmiſſible z and where it has been charged by a 
Condition, or à capditiagal Limitation, and the ' Legatce has had a Re- 
medy at Law to defeat the Deviſe of the Eſtate to — this Court 
wilt not interpoſe to take that Remedy from him, but will leave the De- 
viſee to take the Eſtate c onerg. But in 'the Cale of a Truſt created 
by. Marriage Settlement on Will, or à Truſt of a, Term to raiſe Money at 
21 or Marriage, where the Perſon dies: before, this. Court will not ſuffer the 
Truſtee to raiſe the Money at Law, where there might be a Remedy at 
Law contraty to che Rule of: this Court: The Feſtetor here in the latter 
Part of his Will, gives Legacies: to bis two Daughters, and if either of 
them die, bet Share to gaſto the Survivor 3 this looks as if he did not 
intend that the Repteſetatve ſhould-havn ivioven io the firſt Bequeſt, 
and is à farther Cucν]nſtanee to confirm the Opinion given againſt raiſing 
the Legacy out of: the real. Eſtata. Bill di d, bur wihout Cofts, If 
this had been the Caſe of! n had: F and left Children, it 
might have been otherwiſe. : 
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(C) yay cal 1 be deemed a retulting Truft, 02 


Truſt by Implication, 


'T has been ſhewn undder the lat Head, that by . A 
I Frauds and Perjuries the 29 Car. 2. f. 3. all Declarations of Truſts pl 285. Lady 
were to be made in Writing ; but in the ſaid Act there is a Saving with Bellafis v. 
regard to Truſts. teſulting by Implication of Law, which are left on the 1 ray 
Foating, heron they. ſtood: before the Act; now a, bare Declaration by * 
Parol. before the Act, would prevent ay me rot ts; and the 
Court ſeemed to be of Lo Opinion. 5 ; | 

Voi. V. 5 C 752 | 


2.10 | 


. Webb. 


— — —d 
1 P. Was. 2. It was likewiſe roled by Lord Can. Cowper, chat the Starote ERA 
18. -* 


plugh *. ＋ 8. Which ſays, « that all Conveyances where Truſts and Coofideaces 
plugh. 


390 ( C) Uſes and Trufts. 


— 


| 1] ſte, and cannot 
relate to an Uſe which is z legal Eftate. Mb. 170g. in the of Lam- : 
pligh and i. 15:95 3 pains 
2 Vent. 361. 3 lf a Man purchaſes Lands in another's Name, and pay Money, it 
Anon. will be a Truſt for him that paid rhe Money, though there be no Deed 


1 Vern. 366. made, declaring the Truſt thereof; for the Statute of Frauds and Perju- 7 


8. P. Gaſ- _. * ; N * 
e extends not to Truſts raiſed by Operation of Law « — 
Thwyng. ys + 


Admitted ; but there ſaid, ** that the Proof muſt be very clear, that he paid the Purchaſe-Money.” 2 


_ - 
» & 4 2 


Fitz. Gibb. 4. No Rule is more certain than that if a Man, makes a Conveyance in 
223. Ficz- Truſt for ſuch Perſons, and ſuch Eſtates as he hall appoint, and makes 
— v. Ld. no- Appointment, the reſulting Truſt muſt be to him his Heirs. | The 
auconbridge. Truſt in Equity muſt follow the Rules of Law in the Cafe of an Uſe, and © 
that it would be ſo in the Caſe of an Uſe is undoubtedly true, and that was 
Sir Edward Cleer's Caſe in 6 Rep. per Ld. Chancellor. 88 
Bernard Rep, 5. But Truſts ariſing by Operation of Law have been but of rwo Kinds, 
in Canc. 388: (fuſt) Either where the Conveyance has been taken in the Name of on 
Lloyd v.Spil- Man, and the purchaſe Money paid by another ; or (ſecondly) Where the 
K K. Owner of an Eſtate has made a voluntary Conveyance of ir, and made 4 
OC ba Declaration of the Truſt with regard to one Part of the Eſtate, and has been 
allowed a ſilent with regard to the other Part of it. Per Lord Chancellor. 
Sn has, been, that the Party by declaring Part of the Truſt to be for 
another, and by ſaying nothing with regard to the other Part of it, ſhews his Intention to be that the other 
was to have only one Part of the Truſt, and conſequently he himſelf ought to have the Benefit of the other 
Part of it. Theſe have been the only two Inftances of Truſt allowed of, to ariſe by ion of Law, fince 
the Statute of Frauds, 2 nw * ** a Nw od, F . 1 YN a 9 5 
ini onveyance from er, ma a making rantee veyance to 
ee mp as a Truſtee, Per Lord Chancellor. Ibid. io 75 


8 6. Where it plainly appeared upon the Evidence of both Sides, that the 
323. Ambroſe Conſideration Money paid on a Purchaſe was the proper Money of A. 
v. Ambroſe. (though mentioned in the Conveyance, to be paid by B.) in ſuch Caſe, had 
ic not been for the Statute of Frauds, this would have made a reſulting 

Truſt; and B. after A.'s Death execuring a Declaration of Truſt, this 

plainly took it out of the Statute. Per Lord Chancellor Cowper.  _ 

7. Wherever there is a Conſideration there can be no reſulting Truſt, But 

if a Leaſe be made for Years without a Conſideration, there will be a reſuk- 

ing Truſt to the Leſſor. | 

Freem. 30g, 8. Where a Daughter's Portion was charged upon the Father's Land, 
LadyTyrrell's ſhe at the Requeſt of her Father, had releaſed her Intereſt in the Land 
Caſe. to the Intent that he might be enabled to make a clear Settlement thereof 
upon his Son, It was declared by the Lord Keeper, that if this was done 
by the Daughter without any Conſideration, there would be a reſulting 

Truſt in the Father, whereby he ſhould be chargeable to the Daughter for 

ſo much Money. ; 

Ch Prec. 84. 9. But where a Truſtee purchaſes I.ands out of the Profits of the Truſt 
pl. 77. Kirk Eſtate, and takes the Conveyance in his own Name; though probably, if be 
cannot make other Satisfaction for the Miſapplication, theſe Lands may 

be ſequeſtered, yet they cannot be deereed to be a Truſt for Ceftui que 
| Truſt, no more than if 4. borrows Money of B. and purchaſes Land with 
it; thoſe Lands are no Truſt for B. for it is not a Truſt in Writing; and 
a reſulting Truſt it cannot be, becauſe that would be to contradi& the 
Deed, by Parol Proof, directly againſt the Statute of Frauds. But if this 
Purchaſe had been recited to have been made with the Profits of the Truſt 


Eſtate, 


we ana? Trats. 
1 EX Ab 8 
Els, This appearing Writing might ground. a ang Ti e 
Appeal to the ſe of Lords, ing might gr affirmed. Kot ei 0 
10. So where 'a Teſtator the Exttuthr 16lay an the perſona? Ch. Pre. 168. 
Eſtate in Land, and ſettle if on A. and bis Heirs: And the Executor being ph 139. Hal 
about to purchaſe, told A. 8 Mother of it, and aſked her Cogent, but too 1 
the Conveyance in his own Name, and no Tu 7 was leclared, d 0 
but it was proved that he at ſeveral Times derlared it muſt ſeld to — Wu 
A. Satisfaiion z yet the Court (chough inclined to decree's E 
4. the Executor being dead Inſolvent) declared it could not beckuſe there © 
o 10 970 2 
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T is 4 ſertted Rule, _ RY Oy fey A Nene of , PEE 
a Child unprovided for, it is intended as a'Proviſion and not a Truſt, Shales * 
unl-ſs it be  othetwiſe' proved, and the Proof nes on the Phintiff; ; this Shales. | 
was held ſo before the Statute of Frauds, Ec. and is ſtronger” fince, b 
cauſe Declarations of Truſts ought to be in Writing, though in otber 
Caſes a Troſt will reſult where it 9 that another pale the Money. 
And I. eee vi 
2. A DiſtinQtion has bend telrow where a Parent enakes'« Perchadd 14hd's Chun. Ca. 
Name of an unadvanced Child, and wherein the Name of 2 Child alread 231; \Rilior 
advanced. In the former Caſe it was only eee for the — 
ia the latter a Truft for the Parent. | 4 
3. The Reaſon why. where the Father in the Name an 255 

advanced, without any expreſs: Declaration of the Truſt, this is an Ad- Grey v. Grey 
vancement of the Son, and not a rs for the Father, is becauſe between 
Father and Son be Blood is a ſufficient Confideration to raiſe an Uſe to the 
Son; and that in all Caſes whatſoever, where a Truſt ſhall be between 
the Father and Son, - contrary to the Conſide ration and of Law, 
the ſame ought to appear upon very plain and coherent, and binding Evi- 220 
dence; and not by any Argument or Inference from the Father's contiou= 
ing in Poſſeſſion, and receiving the Profits, which ſome times the Son 
may not in good Manners contradict, eſpecially here he is advanced but 
in Part: And if ſuch Inference ſhall not be made by the Father's Per- 
teption of Profits, it ſhall never be made from any Words between them 
in common Diſcour ſe; for in thoſe there may — Vatiety, and ſome- | 
times apparent Contradictions. Now where there is no clear Proof of any - 
Truſt between the Father. and Son, the Law will never imply a Truſt, . 
becauſe the natural Conſideration of Blood, and the Obligation which lies 
on the Father in Conſcience to provide for his Son, are Predominant ; 
and muſt over-rule all Manner of Implications. And herein the Law of 
Truſts does (as it oughtto do) a K with the Law of Uſes before the Sta- 
iute of H. 8. and therefore, if, e that Statute, the Father had made a 
Feoffment to a Stranger without any Conſideration, the Law raiſed an 
Ule without any Implication to himſelf, but if he made a Feoffment to 
bis Son, no Uſe did ariſe to the Father by Implication, becauſe the Blood, 

which is a ſufficient Conſideration, did fix and ſettle the Eſtate in the Son. 
It is true, where the Son is married in the Life-time of bis Father, and by 

bim fully advanced, and in a Manner emancipated, there a Purchaſe by 

the Father, and in the Name of his Son, may be a Truſt for the Father, 

as much as if it had been in the Name of a Stranger, becauſe in that rr" 
I 
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2 3 
— 
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all, Breſgny gr.Qbligazigns. wy Advancements: * there be 
Son is 10 eee Br rand en „ in ſuck 
7018804 De. e 8 2 Truſt by Implication; 
d wil * che coptrary, it ovghtiro de tabeh a8 0 A-. 
_— * nee Nn ne v6 61 1M 4 . 
2 Ch. Caf. . «. in dhe Name f. be Bog, it, hag. he. 


7 qe 255 . Advagcement,/and, not. a Trot, zhongb the Rather - 
: Pi . been hoſſeſſion ; and thaugbb the, 28 after ſuch 
ris Trot vet it is got good, uvleſs the Lruſt he de-. 


; (Gag 
cared be ow the Time of the Purchaſes. ard. ſo the Lord | Chaocellor 
agre 
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1 P. wos. 2 Likewiſe die a Father purchaſed in a younger Son's Name, and a Ne- 
83 which he himſelf had the Inheritance) in the ſame Son's and the Father's 
Lea Lam Mother's Name; though the whole Purchaſe-Money was mentioned to 
t was far. be pin toy whe Aber, — be 7ookythe Prafin during bis Life, 
pr — 1 expeftant on bis Mother's , obs ſettled” upon him, yet, the Truſtees 
taking the e er Berz to 
on revided 
— 7 1 ere 5 TE "tas the 4 5955 
done by — 
to the Son. vi 48 0 2 ©? e 
6. But. it x it had. en Se i. ahi, Father had. ale Pro- 
8 82 Right 12 f Th * 2221 1D 10 78 7 8 7727 
ee, 7. An Where H. a Crandmotber, ei le 4 cle 14 L Per 
ob. Led e. Cent. Amme, for Lives, fer uod l. in the Name & Ecrhet Grand-child. - The 
B; in caſe E. Meuld die in the Grand- mother 's Life. A. K ept the Tally, and 
++, 44:2 reccived the: Annuity during ber: Life, and qiſpoſed of it by her Will 
to F. another Grand child: ed by the Chancellor, that the receiving 
by E. chewed that B. was but à Fruftee for A. and that the Bond given 
by the . — a Truſt, did not make 
it to be. fo. 1 $002 146 
Hodgkinſon his own Name, of Lands of, which a Leaſe for three Lives was then in 
©. Moor. Boing, and afterwards purchaſes the Leaſe for three Lives in his Son's 
Name, it is decreed a Fruſt, and not an Advancement. 
5 Scroope Name, it ſhall - fagie be intended an ann for the Son, and 
In a not preſumed a Truſt, unleſs declared fo. 


Rep. 111. pbew's Lands of Iaheritance; and alſo purehaſed a Term for Years (of 
ther ſaid in and died leaving the eight Years,old ; and Hogs a Reverfion, 
Profits, muſt 
— 77g 
fits after the Child's coming of Age, and hw of Diſcretion to claim his 
1 Father of E. gave 4. the Grand- mother a Bond ors her the 100 - 
the Incame, and» kerping the Bally, and =o Claim baving ever been made 
Finch 373. 8. Likewiſe 8 purchaſes the Reverſian, ard Inheritance, in 
Chan. Caſ. 9. But Where a Purchaſe is made by a Father in his own and his Sov's 
in this Caſe, that was antioutly the way 69 join the Son in-a Parchaſe, to avoid Wardlzip 


— ——_— a —— - 
ITS 2 — 1 8 
2 — — 1 2 — * — 2 
. + — 3 r — # » X _— 
A. E 73 D 
= . —_— — ; 


(E) What 


UG x 
N 
„ 


(£) What FE * 6 8 a ach 4 
TIrub, Ke. ddt Mall be wende r dd, 
enn 0 57 5 e gn Yn (44H LY 


. 11 1 Way I 0 * 201 03 : 7 6 ap 


RUSTS — os farivegaried rdedignd: ſupported in-Equity; that regu⸗ 
larly no Act of the Truſtee prejudice che Ceflud gue Traf, for FRO Gu oh 
6 PEG for a valuable Conſideration, without alt in pp" 


Notice 
impached in Equity yet the Truſter muſt, eſpeciallß 
jo Equity, make good the Truſt 3-and my Lord Hobart is ni Opinion. 
chat an Aion lies againſt hin at Common Law; but if- ene purchaſes 
with Notice, then fe hecumes the Truſtee himfelf, and! hall. be account: 
able for every Ad of divas" the Truſtes was, and if either become iaſol . 
vent, the Cen que Tru has lis Remedy agaidſt the other. The Truſtee 
of a Legacy dying before the \Legacy? is. paid, ſhall not- prejudice the Pre, Cb. 209, 

; Den wept is; Hei, though\the Lord by ache v. 
Eſcheat will have the Land e Daw, nen see Truſt PW 
ity. | 
"T1 When all the Remainiders are veſted Rauer ie Tall * Traftees » . Will 
22 Tena! 0 the Praript, iii order to the en. R 


Fu Remainder is in Contingency, the I. Talbot Sell 
Dr r 2 cor General 
ecovery to bar an 2 r gy + the Remainder was to the 1 Gl of 
Uſe of the Body A. (fi rome) and A. C. 4 Son, and D. a Ma 
Danghter, and 4 Tiuſtees join with C. in a un dial Sale inrolſed, Sith. . 
aki e ae to lth eee e y» MWhicck 
is ſu accordinglys. and C. dies, Jeaving en Inlant Son. Now if the 
Son ſhould die without Iſſue, in the Life of A. in ſuch Caſe D. obo be 
Heir of F's Body. eee eee 


Purchaſer. having Notice, OE 


25 4 
Remaingler 4 M. f Life, — 75 
Remainder #o the Heirs po, fr the Body of 7 


Ee not moving 


been the old Reverſion) ch Trader oy ty 1 — 1 cootingegt Re- 
to 


mainder. On a Bill brayght hy a remote Relation, the Court 
puriſh che Troſtees, 2 difinguyſhing between a voluntary Semlement and one 
made 90 4 valuable Gonfderaiien : And the Maſter of th the Rolls. ſaid; that 
Ve Son bad been afterwards born, it would have den @ Breach of Truſt ; 
but this Remainder to the right Heirs of A. being a remoje Limitation, 


and not within the Confideration of the Settlement, Equity would not puniſh 

it as a Breach of Truſt. | 

4. So where aa Remainder in Tail being veſted in the firſt Son, the Truſtees , p. wm. 
Joined with him in ſuffering a common Recovery; it was beld no Breach of Rep. 537. 
Truſt, though againſt the Conſent of the Father; for when ſuch Remainder Wianiogton 
was veſted in one of full Age, a ſubſequent Remainder was not to be re- ©: Foley. 
garded ; neither was it Aﬀets in Law or Equity. Cited per Mr. FROM. 

and fo held ſince the Caſe of . Thomas Tippen ſupra. 


Vol. V. | ; H 5. But 
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2 P. Will. Rep. 5. But where J. S. ſeized in Fee of Lands, deviſed the ſame to A. and 
ow - '7- B. and their Heirs, to the Uſe of D. his Siſter for Life, Remainder to . 
Mantel, — 36d I, am their; Heits) during de (Life of D. i Made mrekfvEFontip 
Caſes in Eq. · ns ets rs, Reqaioder to. Ule 7 the, firſt, Oc. Sons of 9. in 
Temp. Talbot Tai ale ſueceſſivxly, Remaindet᷑ to Uſe of E. M. in Fee, AMatoe 
252. 8. C. dying without Iſſue D. eutered, and married + er nd N his 
4 _ Wife, and E. M. the Remainder- Man in Fee, Join in a Fe Fincht 0 (bew) 
hs an Truſtees to the Uſe of C. and his Heirs, and covenant to levy a Fine to 
Eſtate iy limi- the (new) Truftees'to the ſame Uſes (and à Fine, as it ſeems,” tho 
ted 1 1 for not ſtated inthe Cale) was Jingly levicd. Aſterwards X. and R.( the 
Life, _— Troftees for preſerving: c. in the Will) by Leaſe and Releaſe convey the 
4 5» Lands' to C in Pee; D. being then exfient bf n Son, who was! ſoon'afters 
Tail, though wards born, and named G. und D. had: after wards ſeveral other Children 
it be a plain ſubſequent to which C. the Father deviſed all his Lands in gederal Words 
Wrong and to the ſaid G. for Life, Remainder to his firſt, Sc. Sons in Tail Male fuc- 
* 2 la ceſſively; Remaiader᷑ to his (C the Teſtatbr'ꝰs ſecond Son by D. for Life, 
which will Remainder to his firſt, Sc. Sons in Tail Mail ſucceſſively, and died, leav- 
deſtroy thoſe ing ſeveral Sons; D. alſa died. On a Bill by G. it was reſolved by King C. 
contingent '' | affiſted by Lord Chief Juſtice Raymond and Chief Baron Reynolds, that the 
8 joining of the Truſtees to deſtroy the Contingent Remainders was a plain 
Birth of a Son, Breach of Truſt, and that though this had not been before judicially b 
notwithſtand- mined, yet it ſetmed to the Court in common Senſe, Reaſon and Juſtice, 
ing his leg to be capable of no other Conſtruction: And all Parties were decrecd to 
2 | ml join in making ſuch an Eſtate to G. as he would have been intitled to under 
e, N © the Will of J. S. if theſe contingent Remainders had not been deſtroyed, 
there-is no i. e. an Eſtate in Tail Male, Cc. n A 02 6 501 0 
Trufdgwpthert i ( 09% hb df ee & ß txt Je 
can be no Truſt, nor conſequently any Breach of Truſt, and therefore 2b Court can bave no Conuſance of 
ſuch a Caſe, nor Handle for Relief, the Matter being left purely to the Common Law. But to prevent this 
Inconvenience, bas the Remedy of appointing Truſtees been invented, on Purpoſe to 4/able the Tenant for 
Life from doing ſuch Irjury to his Iſſue; which is not a very old Invention. Per Lord Ch. King, afliſted af 
ſupra. 2 P. Wen! 612,613, 7 i 05 £i bo 9 * | Toy | | 
E 19:9i6 /f/ AT DAO8 3141.1 10 G259H1-6 51> £1 4 - 
1 Vein. 149- 6. If A, ſeized in Fee, in Truſt for B. for full Conſideration conveys to 
Bovey v. C. who has Notice of the Truſt; and afterwards C. to ſtrengthen his own 
Smith.” Eſtate, levies a Fine, B. the Ceſtui que Truſt is not bound to enter within 
. .._, five Years; for C. having Socha with Notice, notwithſtanding any 
Conſideration paid by him, is but a Truſtee for B. and ſo the Eſtate not 
being diſplaced, the Fine cannot ba. 4M 
1 Vern. 484. 7. So if an Executor, in Truſt for an Infant Reſiduary Legatee, renews 8 
Walley v. Leaſe, Part of the Teſtator's perſonal Eſtate, in his own Name, and firſt 
Walley. mortgages it, and then aſſigns the Equity of Redemption to a Truſtee, to 
ſell for Payment of his own Debts, and his Truſtee ſells to one who has 
Notice of the Infants Title, the Purchaſe will be ſer afide. ; 
Furlam v. 8. A bare Truſtee cannot alter the Nature of the Truſt by turning Land 
Sanders in into Money, or Money into Land, ſo as to make it veſt in different Per- 
Chanc, Mich. ſons, by his Act, than it would otherwiſe have done. 
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MS. Rep. 

And ſee 3. P, i= - 
Was. 100, | 

Witter v. 

Witter. 
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A at Law, by the Truſtees, concurring in ay AR to Gil. Eq. R. 
prevent the rifing of the contingent Remainder, it was formerly 34, Trag 
held that it was for ever deſtroyed and gone 2 Ee held this t be raus. 
an exploded Opinion now in Chancery, as to Perſons who are to come in 
2nd be confidered as Putchaſersunder the Martiage Settlement and Portion. 
But as for voluntary Remainders, (as a Remainder to the Right Keire of 
the Body of the Huſband, and after to his right Heirs, neither of which 
can be ſaid to be within the Purchaſe of the Marriage Portion, but only the 
firſt and other Sons, c. of the 'Matfiage Je _ Court will not aſſiſt cher to 
ſupport the Remainder fo'deſtrbyed!\® 4 01s 9199 2 

2. If Froſtees iu a Settlement, to pport Waren Redhdiodets, join —— 
with the Tenant for Life in any' Conveyance, to deſtroy the contingent Prev 
Remainders before they come in Ee this is a plain Breach of "Truſt ; and \ as. . 
whoever claims under ſuch a Conveyance, having Notice of the Truſt, or But if a Tru- 
by = oe Seen ſhall be lable to make good the Eftat. tee join with 


1bniem z 2 inna 548 V1 2 Cofini que. 
Tuff in Tail in avy Conveyance to but tba Tmail, this in os Breach of Tren; for it is vo more than what he 


mer be compelled to, though the Cefui gue Truf himſelf have barred ſuch Intail without his joining : 


that not 2 by Fine 3 likewiſe by F Bargain or Sale, 22 or —— Lk 
the Intail be of a'Copyhold there is no particular Cuſtom which requires a common R 
Intail is not within the Statute de Donis, 


but remains as at Common Law ; td being Tra ng 
only by the Rules of Equity, and not by the Niceties of the Law, and this ſeems not only 
by the latter, but by the far greater Number. of Authorities, and in Caſes wherein the very Point itſelf was 


debated, though there are obiter Sayings and Opinions, which hive made ome — cad orbers which 
have 56, comrade i 8 1 Chan. Ca. . 20 On Frye 1 . 28, 440 n. 
133. 5 3» 7 Pas +, . 1 
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3. But if a "Siethibut on 2 's Miri ee be made on the Huſband + Vion, 4 
for ninery-vine Years, if he live ſo long, Remainder, 9 Truſtees to eſerve Elie v 3 
contingent Remainders; Remainder to the Heirs; of the Body of the Huſ- borne. will. 
band by the Wife, .Remainder to the Heirs of the Nog ? _ there is 38. 8. C. 
Iſſue two Sons and a Daughter; and the Wife being dead, the Huſband by the Name 
and Truſtees join with the eldeſt Son in a Fine or coffmenr to J. S. this of Elſe o. 
is a good Bar of the Truſt. Eſtate, and the Truſtees joining is no Breach Oſborne, . 
of Truſt, for they were Truſtees purely for the Tenant in Tail, and. to 
preſerve his Eſtate, and not to ſtand in Oppoſition to him for che Sake of 
thoſe who were to come after him. | 

4. Truſtees to preſerve contingent N if Tenant for Life or "I 
Years commit, Waſte, may reſtrain them by Injunction. If there is only Cotton, Mb. 
an Eſtate for Years, Remainder to firſt and other Sons, Remainder in Tail Rp _ 
and no Truſtees to preſerve, c. the Remainder Man in Tail before Iſſue 
born, would have an immediate Freehold ; and if it had been Tenant for 
Life and no Truſtees, he might before Iſſue born have ſurrendered to 
the Remainder-Man, or barred the whole Eſtate. The Riſe of theſe Tru- 
ſtees was from Chydley and Archer's Caſe in, Co. Rep. and Remain- 
ders in Truſtees and their Heirs during the Life of another Perſon has 
been held good, as that Perſon may commit a Forfeiture. Where there 
is Tenant for Years, with Remainder to Truſtees during his Life to pre- 
ſerve contingent Remainders, the Freehold is in the Truſtees, and the 
Poſſeſſion ot Tenant for Years, is in Law the Poſſeſſion of the Owner of 
the Freehold. It is agreeable to * in Support of Right to conſtrue 
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the moſt liberal Manner. Truſtees. are the Creatures of this 


; Court, and under the Correction of it intended to preſerve the I 
entus. Tbeſe Trafts art FH aN Uechived, with rey hey ring * 
and bring Aions, &c. as the Loy requires, which includes Equity %: 


may bring à Huf in Equity de Witte 
tingent Remainder cometiie F/e.. Tosters are Avg in 
Satisfaction for Breath of "Truſt, and a * 25 With 


ore the” con- 
ity te thike 
Nane will 


be decreed to reſtore the Eſtate. | hank $7595 
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1 P. Will. Credicors—Thus, where 7 . after Marriage made a vdluntary Set- 
Rep. 35% lement, of his Lands 1 * 2. Like Remaiader 10 Truftets to ſupport, 
c. Remeinder to bis firſt, Son in Tail ſucceſi vel, Remainder % . 
3 Fe; and contracting Debt, he afterwards makes a Den ot 


— n 
— to 
. — 4 upon — a” 


wmke Truſtees ſhould Joid to deſttoy — an ö 
= oified, ir being at che Suit of 9 * fo ing prog tor the 
— Payment of Debi. Same | 44 eh 


1 Rule is "hare rents; pits eee hanged 
and veſted in True ben, ths Purchdſer How: feck T r 7 a 
cation of the Mey ; ayd needs not ſeo i bat Debte are pn. Bar H it is made charged 
Debts, it is otherwiſe ; or if there be any ee eos Raven ar DRE ERR 
pn Per Lord Chancellor Hardwicke, Mich. 27 Geo. 2. 
* And fee 1 Vern. 260. Dunch . cb. 2pm + Shalmer, S. F. 
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| - 4. 86 Movie 6 Chet bf Equity will dectec Tries to join 1 
LS. Benefit of the, Fainily. - | 
i P. WA. 3. In a Marriage Satlemedt the Huſband was mode Tenant for ninet- 
536. Wis- 4 Years, if he ſhould fo long live, Remainder to Truſtees during his 
ningi0® V- Remainder to the firſt, Qt. Son of that 1 4 Male ſucceſſively, 
* Remainder to the firſt; c. Son of an e, Remainder over. 
A Son is born and of Age, and the Wife is dead. The Truſt for pre- 
ſerving contingent Remainders deſcends to an Infant; if for the Benefit of 
the Family, Equity will decree the Infant Troſtee to join in a Recovery, in 
order to make a new Marriage Settlemem. 
+ Ver. 303 4. Likewiſe where 4. having mortgaged his Lands, and alſo confeſſed a 
Platt v. ment, and afterwurds, * N arriage- Treaty, ſettled the Lands 
Sprigg- incumdered to the Uſe of himſelf for Life, Remainder to the. Tru- 
ſtees to ſupport contit "gent Retnaindets ; Remainder to his Wife for Life 1 
Remainder ro his 'firſt and other Sons in Tail; Remainder to his own 
right Heirs, and having no Iſſue, atticled to ſell the Lands to J. S. who 
brought a Bill for a Ipecifick Performance of the Agreement, and ſug- 


EY 


that rhe Truſtets "refuſed to join, and that the Mortgagee threa- 
rened to enter; and ir was decreed, that the Truſtees ſhould join and 
be infant, the. Eſtate being of an Equity of Redemption only; Na 
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. | ife were married fix. 

Years) — the Wife op her Examination in Court conſentiog freely there- 

unto. note z thoſe Settlemen ts can rarely be broke through but by an 

A 4 li 20 | the U WR ws 

5. Where on Marriage, are limited to the Uſe of A for nintty- p. wil. Rep. 

nine Years, if he ſhould live ſo long, Remainder to B. and other Truſtees My Town. 

(of which B. was the Survivor) asd their Heirs durigg A's Life, 47 2 

c. 2 

The 


ſerve, Sc. Reminder to A.'s Wife for Life : Rempiyder. to the firſt, 

Sons of the Marriage in Tail Male ſucceſſively, Remainder over. The 

Wife dies, leaving Iſſur of the Martiage only two Sons, C. and D. 4 

having mortgaged the Premiſſes, he and his Son C. (C. being then of Age) 

covenant to ſuffer.a Recovery, und to procure B. the ſurviving Truſtee to 

join therein, but B. refuſing to join in making a Tenam to the Pracipe, 

the Mortgagee prayed a ſpecifick Performance of the Covenant, and that 

B. might join in ſuffering the Recovery : B. by Anſwer, ſubmits do the 

Court, but D. the younger Son refuſing to Conſent, Lord Chan. Xing 

ſaid, that then he would not decree the Troſtree to join, for that he would. 

not take a Ny ay Man's Right, 30 diſmiſſed the Bill as to B. and P. with 

Colts, but decreed A. and C. ſpecifically to perform the Covenant. 
6. Likewiſe where J. S. by a Marriage Settlement was Tenant for gy Years L0G qu. 
if be ſhould ſo long live, with Remainder 4 Truftet3 and their Heirs dyring. prewin. . 
his Life, to ſupport contingent Remainders, with Remainder 0 bis fir/t Charleton. 
and every other Son fucceſſevely in Tail Male, Remainder % Truſtees for. 500 
Years in Truſt to taiſe Portions for Daughters, of there were no Iſue Male, 
or that ſuch Wue died without Idus before 21 J. S. had Ifive a Son, 
and being of Age and about to marry, he and his Father bring a Bill to 
bave the Truſtees join in making an Eſtote, in order to ſuffer a com : 
Recovery, that he might be enabled to make a Settlement on his Mar- 
riage :; and it was urged, that the Truſters were only Tryſtces for the Son, 
and ought to execute» Eſtates! as he ſhould direct, he having the faberit- 
ance in hien, and that the End of the Fruſts was to hinder the Father from 
defeating the Son of the Eſtate,” On the other Side, it was urged, that 
theſe Truſtees were not only Truſtees for the eldeſt Son, but were deſign- 
ed as a Guatd to the whole Settlement, that the Mother being living there 
might be other Children, and for the Truſtees to joia would be a Breach 
of Truſt, and if there ſhould be a Daughter, they would by this Means 
be entirely ſtri of their Portidns 3 and though the Term for rafing 
them was -unikilfully drawn, in putting it behind the Kſtate- Tail to the 
Sons, yet this Court had ſet it imes before thoſe. Eſtates. T here 
being a Daughter in this Caſe, my Lord Harcourt directed, upon giving 
Security for the Daughtat's Portion, tlas the Fruſtecy ſhould join in a Re- 


covery. ee nun | ' ; ! 

7. Coftui que Truſt in Tail unden o Deviſe of Lande charged with Angui- Ar, Wil 
ties, briag 4 Bill againſt the Fruſteen, ta the Iocent they ſhould join in 3 Cab . 
Recovery. This is not proper, but it is proper to pray, that the Troſtees Carteret. 
may convey the Premiſſes to Coſiui que Truſt in Tail, who may then ſuffer 
aR z though if the Truſtens are alſo Truſtees for an Annuity ſub- 
ſiſting, they are not campellable to part with the legal Eſtate out of them 


to the Ceſtus gue Truſt in Tail. | ; 1880 
— their Heits in Truſt t ſell, is deemed Howard v. 


Note, A Doviſe to Truſtees, and 
equitable Aſſets, in oeder to make an equal Diſtribution among all the Hel, = 
Crediters. | r bn N i 

0 R Rep. 
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#8) When a Truſt is to 5 executed, what 
Eltate 02 ne 1 to * banden * to 


whom. | | N 15 _ 5 
"nin 
T is now ee held in G chat if Lands ard veſted in 
Truſtees to the Uſe of one and the Heirs of his Body, with Remain." 
der over, that the Truſtees are not to convey à Fee, but an Eſtate- Tail,” 
though he will have Power to bar the Intail, when the ' Conveyance! 2 
made to him, and it would avoid Circuity z ſo if a Sum of Money be n 
pointed, to be laid out in a Purchaſe; and the Lands to be ſettled in Ts 3 
the Purchaſe and Settlement ſhall be made accordingly; and not. the Money. 
paid to the Party; for the Remainder-Man has à Chance for the Eſtate, 
in Caſe the Tenant in Tail in Poſſeſſion die without Iſſue before any Re- 
covery ſuffered, which he may omit through Ignorance or Forgerfulneſs 


or he may be prevented by Death before he has compleared it. 


2. So where an Eſtate is limited to A. and B. in Troſt for C. and the 
Heirs of his Body, Proviſo, that if he die without Iflue, then in Froſt 
for D. for Life, with Remainder over, and C. brought his Bill to have 
the Truſtees make a Conveyance of the legal Eſtate to him, and that it 
might be to him in Fee, to prevent his ſuffering a Recovery, the Tru. 
tees by Anſwer ſubmitted to the Court; but the other Remainder-Men, 


who were Defendants, oppoſed the executing any legal Eſtate to C be- 


eauſe he would then ſuffer a Recovery, and defeat the Intent of the 

which was, that it ſhould be preſerved for them, in Caſe C. had no Iſſue 
they alledged, that C. had married improvidently and Was extravagant. 
and would ſpend the Eſtate, and cited the Caſe at the End of Tui! 


| Caſe, 3 Co. where, if an improvident Man makes a voluntary Settlement 


to put it out of his Power to ſpend his Eſtate," this Settlement ſhall be 
ſupported even at Law; and therefore a Court of Equity will never 

an extravagant Man to deſtroy ſuch a Settlement as this; and that in the 
Caſe of Sir Fra. Garrard, the Lord Chan. Jefferies had refuſed to decree 
the Truſtees for Sir Francis and the Heirs of his Body, with a'Remahider 
to a Charity, to convey the legal Eſtate, ſo as to enable him to ſuffer a 
Recovery. On the other Side, it was ſaid, there was no Reaſon my Truſ⸗ 
tee ſhould hold my Eſtate, whether I will, or no; and that if a Court of 
Equity did not decree a Conveyance in ſuch Caſe, it would be eſtabliſn- 
ing a Perpetuity; and that the conſtant Courſe of this Court is. chat 
when Money is given to be laid out in a Purchaſe to be ſettled in Tail 
with Remainders over, the Court will decree the Money to him that was 
to be Tenant in Tail, if he deſire it, to prevent Circuity ; but the. Maſter 


of the Roils decreed che Truſtees to execute 'a Conveyance to C. in Tail, 


but would not decree the Conveyance to be in Fee, though preſſed to it; 
and he ſaid there may be many Reafons why a Court of Equity would . 
not decree a Conveyance at all, in ſuch a Caſe, ſometimes for à politick 
Reaſon, as if it were to enable a Nobleman to ſuffer a Recovery, and 
leave the Honour bare, without Eſtate ;\ or if the Party were à notorious 
Spendthrift, or when the Eſtate-Tail was only by Implication, as he ſaid 
he took it in Sir Fra. Garrard's Caſe; and he thought it would be an un- 
godly Thing in the Truſtees to execute a Conveyance of the legal Eſtare 
in ſuch Caſe as this at the Bar, without a Decree of the Court. Hill. 
1701. Saunders and Nevil, Note; Though the Court would not decree a 
Conveyance in Sir Fra. Garrard's Caſe, yet he ſuffered a Recovery as 
Ceſtui que Truſt in Tail, which was held good, and the Eſtate enjoyed un- 


der it Liſcharged of the Charity. 
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3. Where a Queſtion ariſes how a Truſt ought to be executed by à Con- 2 Vers. 736. 
veyance, thete is n better Rule than to obſerve and follow what bas bten P!- 644 
done at Law, in the executing Conditions that are Matters executory, and to 1 
be performed ſo far as the Cafe will admit of. Pe Comper ; — 

4. If Tenant for Life and Remainder- Mas in Tail join in à Bill againſt 2 Vern. 346. 
Truſtce, the Court will decree the Truſtee to convey to them, or to hom Bowater v. 
they appoint, and poſſibly he may pay Coſts for refuſing to convey and Buy. 
putting his Ceſtui que Truſt to the Charge of an unnecefſury Suit 

5. A. deviſed Lands to a Company in Truſt to0-conveyts'B; for Life, „ Vorn _ 
Remainder to his firſt, Sc. Sons for cheir Lives ſucceſſively, and ſo to their pl. 6466. 
Iſſue Male for their Lives only, Reminder over. Per Cur: An Attempt Hamberſton 
ro make a perpetual, Succeſſion of Eſtates for Life id vain, and an inpric- 7 mel 
ticable Perpetuity. However the Truſtees muſt make as fig a Settlement”, 
as may be, ſo that the Perſons in Being are to be made only Tenants for 
Life; but where the Limitation was to be to the Son not in Being, there 
he muſt be made [Tenant in Tail Male. N 


* 


6. A Huſband, as Adminiſtrator to his Wife, obtained a Decree againſt Abr. Eg. 
the Truſtees to raiſe her Portion but he being à younger Brother, hav- Caf. 392. 
ing made no Settlement on her, and having a 8on by her, the Mohey Wbytham v. 
was decreed to be raiſed, and put out for his Benefit for Life, then to G thorn. 
the Son for Life, and if he leaves Iſſue, and the Father ſurvives, he to 
have it. 2 Fr 

7. Upon a Marriage, Articles were entered into, whereby it was agreed, 1 Abr. Eq. 
that the Wife's Portion ſhould be laid our in the purchaſing of Lands, Caſ. 392. 
which ſhould be ſettled on the Huſband and Wife for their Lives, and Jones v. 
the Life of the longeſt Liver of them, and after to the Heirs of the Body — 
of the Wife, by the Huſband to be begotten; yet the Maſter of the Rolls 
decreed the Settlement to be to the firſt and other. Sons, Sc. ſo ay the, 
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Huſband and Wife might not have Power to bar the r 
Gilb. El. 

ep, Rep. 114. 


F Name of 

f Nandike V. 

; . — Wilkes, in - 
d z the, Marriage took! ridem oi, 

nder Note; ThE. 


Decree was 
ite. on Bond, 
where though 


in the mean Time, till ſuch Surrender, was made, the Court declared . 
the Copy hold Land ſhould be held and enjoyed according to theſe Uſes, curing tbe 
yy Performance 

of the Condi- 


© 
| * * 


the Remainder to the Wife for Life. 


4 „ SE 31093 rind 1620 an ide: eo ee, i rs 
9. W. B. deviſed 3001, to her Daughter M. to be laid: out by her Exe- 2 Vera. 536. 
cutrix in Lands, and ſettled to the only Uſe | of her Daughter M. and Sweetapple 
her Children; and if ſhe died without Iſſue the Lands to be equally di- Bindon, 
vided between het Brothers, and Siſters then living: the Plaintiff married * © 
M. the Legatee, and had Iſſue by bet, but ſhe and her Child being both By 
dead, and the Money not laid out in Land, the Bill was, that the Plain» 
tiff might either have the Money laid out in Lands, and ſettled on him 
for Life, as being | Tenant by Curteſy, or in lieu of the Profits of the Ws 
Lands might have the Intereſt of the Money during bis Life; and it _ r af tad 
| - { | 


* * — — — 8 — in 22 Pp 1 2 
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40⁰ | Ties and Truls, 


e - 445 Wy ry ae . 


— * — vie Bf handiiG 
by the Words in the Wilt Tenant in Tal, 
would have been Tenant by the 'Curteſy y 
TE the Court — might boner. 
ords in Marriage-Articles it m other» 
Eſtate. was intended to be — for wth 


and particular Debes, ended the ſame to 2 
K die Baby of the Huſband and Wife. The | Huſband and Wife had 
two Sons, and when the Annuity, c. were at an End, they each of them 
claimed the Syrrander in their Favour, The eldeſt Son as Heir of the Body 
by the Common Law of England, and the younger as Heir by the Cuſtom 

Barreugh Engliſh, of which Nature this Eftate was. But as this was a 

ruſt merely execvrory, the Court directed a Surrender to be made c to het 
Ane 83 Heir General by the Common Law. / 


* — 
— 


— 


ee } 


0 Truffee in what Cales fayoured, and in 
what Caſes decreed to account. 1 


a p. Wm. . 71 is a Rule that the cui q ue n * to un the Totes harmleſs 

Rep. 455. 33 to all Damages ics ro the Truſt, and it is within the Reaſon 

Balſh v. of that Rule, that where the Truftee bas honeſtly and fairly, without any 

Hybaw Poffi init of i Gainer, laid down. Money, by which the Ceftut que 

| Traft is —_— from being liable for a greater Sum lent, or from a plain 
and great Hazard of being fon that the Trice ought ta be paid. 

1 Vern, 144. 2. A Truſtee Boat A Re charged with. i imaginary Values, but only i as 

Palmer v. Bailiff, thoug Nan Negligence might indeed, in ſome Caſes, charge 

Jes. a Truſtee wi Wt Ne 255 ne f a” teceiveg; hut the Proof thereof muſt be 

very ſtrong; and it is a Hardſhip on 1 that he is allowed nothing for 

his Paips. Ft bas, hien likewiſe, that it was a bard Rule to charge 4 

Truſtee with what be B. E or might have made, without his wilſul De- 


fault ;, but the r Was, becguſe the Caurt could never yet find where elſe a 
fix 4 Meaſir 


2 Chan. Ca. * 2 — was Truſtee to the Plaintiff an Infant, and received for 
2 Motley v. bin 40 l. in Gold; the Fruſtee was rohbed by bis own Servant, who ſived 
Morley. with him in the Houſe, of 2001. together with this 40 J. which laſt Sum 
was, only. proved by the Defendant's own. Qath ; yet, my Lord Chancellor 
allowed it go, Account, for he was but to it as hig own. 
2 Chan, Ca, 4. If a Truſtee ſued for the Truſt-Eſtate, o ins a Decree with Coſts of 
138. Amand, Courſe, and the Coſts taxed him are ſhort of his real Coſts ; LY Ceſtui 
1 Nradpngns. que: Traſt enbibits a ill for an Account of the Truſt-Eftare Truſtee, 
in. his Diſburſements, ſhall be allowed the full and neceffary Cofts, ang. ſhall 
nat be concluded by the Coſts taxed. ; 
r Vern. a8. 7, If two Eſtates are conveyed to a Truſtee for Payment of fevers! and 
Purefoy v. diſtinct Debts, and the Heir at Law: brings a Bill for an Account, and after 
Tureſer. und prays that the Bill may. be diſmiſſed as to one of the Eſtates, yet an 
Account ſhall be taken of both Eftates. 
2 Vern. 137. 6. A deviſed 100 ll x-piece to faur Children, 55 ible at 21, or Marriage, 
Franklin v. with Maintenance agg excecging the Iatereſt in mean Time; B. was 
Gn. 4 5 appointed 
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25 Tabs fu Truſt-Nftate, coruiſe und the legaties — "4g 
; and he paid u bn placing ot one ofthe Chien end, 
— before his Age of 2 eurk ; No on arm Ft. was 4 
laid out, and that the Truſtee ſhould be allowed it: ng 100 J. was 


limited over, in Caſe of Death before 2 1 or Marri * 
7. Bar if e For the e ee | 88 I 
them his full Shave, end e TrefeBfare dvenys, he Han nt ch: 8 
— — 
eldeſt ia the firſt Place, Me. yer e not de , iy it gd VE : 
Preference in rhe Quantiry Nele rw 455 


Payment 3 und N was argbd, thas "the R 
was — — ts Vis Point 3 it ſerms 


inſolvent, mall not anſwer 
for him; n ſolvent at Tithe of Norm- 
nation. But if there were no ſuch Direction or Power in the Wil the . 
mne er err Per Lu 

per Mr Flr 

If « Truſtee tmpogtred 10 put Money to Intereſt, lets the 
he by Vim, be Til ee for Tier 7 eee 


Keeper. | . 
0 4 ; 1 | 
- 


Cale, 


2 Lane em 30 Execute er Trififes 1s riot 5 Herend be EY 

. air he makes lag. be thall be U 

it. 

11. . Reraticammdin Dikooded way takon by Lotd AMurelzyfeld, wiz. that 2 Abe. Eq 
if an Executor or - Truſtee of Money places it out in the Funds, or on Cal. 398. N 
other Security, whereby he gains confiderably, ther he Thalf dave the whole w. Wicker. 
Benefit thereof 4% himſelf, in reſpoct of the Hatard be runs of being & 
conſidetable Loſer thereby, which de muſt have born ; bur if fuck Truſtees 
or Executor were an inſolvent Perſon at the Time ef placing out fun 
1 the Cenai ut Tag hall have the whote Benefit gained 
thereby z he my coold have or the Lok thereof, if why had happen! 
ed ; the Truſtce or Executor, by Reaſon of hit fstvesey, being Weapeble | 
thereof, and o running! no Hagard ut all. nd 
12. If a Druſtee is divers co pluce bur Money en the beſt Security thut Ries 2 
can be got, N the Conſent of HAuſband and Wife; und he-puts dt inte u N 
Banker's Hand, and takes his Note for it, and he becomes 4 Bent OE 
by which the Lofs happens; the Truſtoe ſhall be decreed to pay the K* 
ney out of his own Pocket, though no Fraud appear, and thovgh WHO. | 
an nun 
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received ; but where they ein in Receipts, there wy Wis 


charged 3 per North K. Vern. 304. Spalding v. Sele and * etna 1 


ACH 1 "I a that 


| ceived 
each, on Sale of a Truſt-Eftate, r in Receipt for the Money, as they did in the - Sale _— 


Coteyance, B. became inſolvent. t K. doubted if A. ſhould anſwer the whole. 2 Vern. 5 
2 Win. Rep. 1 . Ceftui roof wa .. 
a enting to ayment as above ; at his in Acquittance for 

whole. Decreed that A. ſhould not anſwer for B's. >. wag * 


Vas. V. 5K . But 
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| 2 Vern. 570. _ 2. But if two Executors join in the. Sale of the Goods, Go ofthe Tec 
— tator, they ſhall be both chargeable, though one of them only received the 


1 Salk, 3183. Money, for there was no Neceſſity for their JoinB ii.. 
Churchil VU, f 26 N WW . a * 75 0 f 4 „ 51 f * - 7 $* 1 "7 tt f . 41 41 ws | 
N Hopſon, 8. P. 4 X 12 . 


2 Abr. Eq. - J. S. by Will, 1724, gare 680 l. to R. and two other Truſtees, an Truſt 
Caſ. 742. to build and endow an Alms-houſe in Cornwall for Maintenance of five 


Lord Chan- Women, and made 24. and N. Executors, and appointed the 600 l. to be | 


cellor fad, pid within fix | oy he 600 l. 
de ig Paid within ſix Months after bis Death, with Intereſt. K. lived in London, 


* 


and the other Truſtees in Cornwall. R. called on the Executors far he 


ed, For all Money, who refuſed to pay it, .unleſs the two other Truſtees would join 


= 


the Truſtees in a Receipt. R. procured à Receipt, and received all the Money, and 


ſhould meet . paid at Times, by Directions of the other Truſtees for building, &c:400 . 


together to te- and about four Years after the Money firſt received failed; and was then 


— 2 inſolvent. On a Bill for an Account againſt all the three Tt Lord 
ther one mu 


have had the Cuſlody of the whole, or it muſt be divided jntg Shares. Suppoſe all the Money had been 


lodged in a Batker's Hands bona fide, and he had failed, ſhould the Troftees have been anſwerable, e. 


And if they intruſt one of themſelves for Convenience or Neceſſity, at a Time when he is ſolvent, which is n 
more than making him their Banker, ſhall Equity puniſh where there is no Default? and this is the very Caſe 
of Churchill v Hopſon ; and to charge Truſtees in ſuch a Caſe, would make the Caſe of the Truſtees, ' who/ 
are neceſſary. for the common Good and Convenience of Families, &c. very perilous, and his Lordſhip laid, 
he ſaw no Reaſon why Truſtees may not make one of themſelves their Caſhier, where there is no Fraud. That 
this was a reaſonable Thing, R. at that Time being the only Truſtee, who lived in London, where the Money 
was paid, &c. And as to an Objection made as to the letting the Money lie ſo long in R.'s Hands, be ſaid 
the Caſe of R. differs from the Caſe of a common Banker, where the Money may be drawn out at Pleiſure; but 
here R. had as gooda Right to the Keeping of it as the others, and all was paid out to about one Third, 
he was intruſted by the Teſtatrix as mach as the other. Ibid If one Truftee dire; the Payment of the Truſt 
Money ower to the others, and joins in the Deed, he charges and makes bimſelf liable for the Default of x of 
other. Said to have been ſo lately held in Chancery in the Caſe of Serjeant's Webd's\'Will.' Ibid. 
: r* : 


LIES 


—.— 38. 4. But if, upon the Proofs or Circumſtances, the Court be ſatisfied that 
Sherbomne there be Dolus Malus, or any evil Practice, Fraud, or ill Intent in him that 


permitted his Companion 10 receive tbe whole Profits, he: may be charged, 
1 though he received nothing. a f= „dai 06 215% 9705 %% 
Towaly „ 6. If there are two Truſtees, and one of them without Warrant of the 
Sherborne, Party that Truſts him, or of a Court of Equity, aſſigneth his Eſtate; and 


Cro. Car. 312. the Aſſignee receives the Profits, and becomes inſolvent, he that made the 
S. C. Aſſignment ſhall anſwer it for him; but the other original Truſtee: ſhall an- 


ſwer for no more than what he receiveth, becauſe the Aſſignee rometh 

both ſealed + . ; , 8 c p 
the Counter- not in by him, or by his Aſſent or Appointment ;. and in Caſe ſuch ori- 
part of the ginal Truſtee, who did not make the Aſſignment, receive the whole Pro- 
Aſſignment, fits and becomes inſolvent, neither the Aſſignor or Aſſignee ſhall be anſwers 

and joined in able for them. 5 * gh. ay Oy On 
Ac uittances Nl . . N e : | $. TI CATH 0 20 
| | Jv amd 

for ae he I 03.5441 þ SS 1 13 3 
Year and an Half; but the other never meddled further. Reſolved by Lord Keeper, aſſiſted by four Judges, 
whereof Crooke J. was one, that the other, being only a Party intruſted, ſhall not be anſwerable for more than 
came to his Hands ; for it was the Default of him who put them in Truſt, to repoſe Truſt in one who was not 
able to pay ; and he being truſted as well as the other, the other ſhall not be compellable to make good his 
Defe& ; and ſo reverſed a Decree whereby the other Truſtee was made liable to pay.—S. C. cited 2 Vern. 516. 
and it is there ſaid, that the making joint Truſtees b the joining in N to be anſwerable for cach other 
(as in the above Caſe) ſeemed to be againſt natural Juſlice, unleſs they bad fo joined+in Receipt, 1. - to be 
diſtinguiſhed what had been received by one, and what by the other; that there indeed, of Neceſſity they 


. 


muſt both be charged with the whole; and that is from their own Neglect or Default; as if another Man 
ſhould blend his Money with mine, by rendering my Property uncertain he loſes his own ; and that there - 


waz a Difference between Joint Truſtees and Executors ; Executors may aR ſeparately, if they think ſit b 

if 2e e fold the Truftees muſt both join in conveying, and alſo 1 Pans 4 - otherwi 10 
que, will urchaſe; Aud fince one Tyuſtee has equal Power, ' Authority snd Intereſt, with the other, the 
dne canhot in Reaſom inſiſt. or deſire to receive more of the Conſideration Money chan the other, ot 0 be 
more Truſtee than his Partner or Co Truſtee. N led bes rx" 
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(L) In. what; Caſes Trustees .. give 
Security; © and when de dit 1 05 0 
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HERE + Trfte fee the Court of Chancery a "YR Ge 
bel him te give Security before he ſhall cater upon the Truſt. Nan 4 


Raines... . 
\ 0% ths wh Jon "© li ems Requeſt, to rule eee Fin. Rep. . * 
his "Heirs bis Tot, and that” the other ſbould fell ede Premiſes 
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(M) The Power or Ceſtui que Truſt: 2072 gd D ven 


Aba: » ian 2a 
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1. (Ef que Truſt hath Jus Habendi and Jus hough in Mot: 383." 
; Cl 1 he hach ae Fr in Rey e in an be Wan 


: 28112 


hath both. CIS Hs 93 {T6 *MY3Z1 5 | S033 & Tt 2. Hut! 12 1 Ne „120405. 
| ST VEgotity or bak 1 Sr nel %o b , 1 1 1 
R Fotos Pu. . ob, pl. Fob. 17 Je core. But Ce Pats 
of a as 2 Dare i cannot „ aL, 
oleſs the Truftees are Parties, 7 N. 8 Ca. 175. ng ee if 2 
by ce f Tru i bu e ebe Texfoe ge Cone! Beale, and even at- Law. 2222 
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1612013 iv N A INS 8232 
2. Ceftut due Trift of & ate may ſue in'Chantery to have” un Ac. 3 Chan ; Rep, 
ys nfs L eker the dee Time h dt . ga 
22256 t, to inforce them to bring in an Inventory. 
8 | quit Trait: may bring Account againſt the" Bails appointed 2 Oh. CA. 
by "I rage mania e que 1 Vetter Juch Baiff 121. Pele 
or Ji 
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9 ager in Fre, After tbe Morgoge-Monty paid, Is aa — 
d eh L Yrs by ſuch” Mortgagor; befbte the is 55. Ha 


(notwithſtanding ſuch Mortgage, and that for want of a 122 
the Eſtate in Law was in the Mortgagee, and ſo a Verdict at Law paſſes 
againſt the Deviſee of ſuch Mortgagor) is good, and not revoked by ſuch 
Mortgage, eſpecially in this Caſe, where there was no Republication after 
the 21 of the Mortgage. 

It has been held by ſome that even a Bargain and Sale inrolled by Ceſtui 22 449+ 
que 2 ruſt of an Eſtate-Tail, ſhall bind the Iſſue in regard that ſuch a Truſt bett - = 


is not within the Statute De Donis. Fre 5 1 


6. But a common Recovery ſuffered, or a Fine levied by Ceſtui que Truſt of 14 ... 
an Eſtate- Tail, has the ſame Effect in Equity as it would have at Common It had been 
Law, in caſe the legal Eſtate was in him. Reſolved by Ld. Chan. doubted, whe- 
ther the Reco- 
very of Ceſtui que Truſt in Tail, with the Remainder to another in Tail, ſhould bar the Remainder, becauſe it 
was no ſettled Intereſt veſted 3 and Bridgman Ch. I. was of Opinion it ſhould not. But it was referre d to: a 
Caſe and Judges to conſider of it. Chan Ca. 68. Ld. Digby v. Laogworth. 


2 A Tender to Ceſtui que Truſt of Money due on a Bond, and a Refuſal, I A 577. 
is a good Plea to Action of Debt on the Bond made to Truſtee. nch. and 


© owe Soak 
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Godb. z1 2 * been it is no Forfeiture, but 

4 . 1. f. r. 1. during: hs-ewn-biife; nn 
or {s there needs no Claim or Entry within five Tears 

SK ; ut Ceſtui gue Truſt in Fee or Fee-Tail forfeits the ſame by At | 

Anorney of Treaſon, apd the Eſtate is to be executed to the King in a Court of 

u H. s. 27 H. 8. e. — 


122 * 5, Where an Miew is chr. Try of an Rü, the ron belong „ 
King. 8 
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6. IF Q gue 7 . eden Ele the Land Bel be RY 
12 * this Truſt, if 1 in Fee of a Rent · charge die without Heir, or 
nexdl v. be attainted of Felony, the Land is diſcharged. 
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2. Aogd-iniailarger Sends it ſeemeth, that all undue Ad vintages taken by ben bY 
a Lender; againſt: a Borrower,| came under the Notion of Utury, Whether 
there. were) any! Contract in Relation thereto, or not; ads Where one in 
Poſſeſſion of Land, made over to him for the Security of a certain Debt, 
retaingchib-Polleſiioi afveri hechas- teceiged: all that ia due from the Profits d bt 
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account of Uſury. ado. 
_(F) In what Caſes a Fozfeiture of treble Ualue (all be in- 
curred on Account of Uſury. 


(G) In ghgt Caſh Water is den againſryſurtous Contraits 
(H) Þow far Sureties are affeed by uſurious Contracts. 
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ay "of Uſury 8 at common Law. 


ly yolamful for a Chriſtice'ts : 
y of it was 
fe · time ; and 
that if after Death any one was found to have been an Uſurer while livi 
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Hawk. P. C. 1. ERE it is fo Roe iſed that it is not material, ee th 


249. J. 21. ment bath of che eee and alſo var the ate 
cyan al Wrikogs wha 


the ſame or er ent 
* 15 e ge I. are vo | 
2 Le. 39- 2. Where a. was yo" ar more than legal Intruf, ' brat at the 
Arg. in Van. 0 the Obligee takes oply wit he — not be punitbed for 
Henbeck's Contract, but Me che — ſhall de void. Tb ee 


bun T9218 
4. u. n. 3. Where A. borrowed of B. 801, and war hound in @ Band to pay bin gy l. 
3 at . End of the Year, Als Car. Though ed cha eo nk 2 5 
v. Fully. 4 tel the . takes but 80 L. it is not ſy 
3 Le. 20g. pl. make a treble Forfeicure ; but yet in that Caſe the Obligation eg Fray 
260. Body v. —— The Bond is void preſently, and if he receives | exceſſive Intereſt, te be 
Taſſel, ſhall fer tit the treble Value ; Per Clerk 
Buldr. 17. here the firſt Contract is not furious, it hall never be mat fob 

| Matter ex poſt Faflo. Per Willigms J. Thus —— 

Noy rote In Bebe vos an Obligation, where the Statute of 'Uſu 
3 = it was ſaid by Pepham; u the Evidence, that if a Man 
ſolved by the DTS 101, or the Uſe of it, if 


as pleaded, 
the Obs & 1601. fr 

s 1 O4, 20 
EA. ut dee e 2 b 


Bur if Ar wafer: t hoes © 4 


whole Court, ore i be due, 
that the taking 


rb bovis 


Fa. . ——— 


9 L 0 


7 Mod. 119. 6. Likewiſe if a Man makes ov'4 
nt, r hy him unlawful Intereſt, ang agrees to 
Beans. = after, by a ſubſequent Agreement, g. 

| whom the Lender owes fo much, in 
not voidable by the Statute; Per Boks Cb. J. 


3 


7. ez Mop er Mao Intereft aber mn Far. 119. 
ment is made — W 006 0 SITES: 
fn Comme e Þ - WA Ana * 37 4 71 = * x 


961 107 but | wk of den Prin 


the Statute are,..* That all ie Am — 


| we as Ang oy POTN el 
8. But if a ſecond Bond be. made after the Forfeiture of a former, and Hawk. P. C. 
conditioned for the Receipt of Intereſt according to the Penalty of the for- *4* ſ. 23. 
feited Bond, this is as much within” the Statute as if it had been made 


before the Forfeiture z kor if ſoch a Practice ſhould be allowed, nothing 
could be more ay than to clude * the Statute ; and though the” whole 


Penalty be/due/in.Strianeſs to the Obli yet the true | propel Debt 
is in Conſcience no greater after the Forfeiture of the Bond 5 3 
before. 2018 ton 


. A, Bond. made, to ſecure a juſt Debt payable with lawful Intereſt, Rank "oli 
mall not be avdided by reaſon! of a corrupt Agreement between the Er. 
„ to which the Obligee- was no way privy: As where A. being in- | 
debted to B. in 00, agrees to give him 30 f. for the Forbeatance of = 
that 100 J. for a Lear, und gises him a Boad for 60 l. for Payent of 
the 30 J. and for the Payment of the 1007, enters into a Bbnd; of 200. 
oy with B. for che Payment ore de Debt of 00 l. dog. g= | 


» | Triat ty 4 


c 8g Ghech e men eee eee wfurlent eh ov Moor, 7. 
A (Da wal ane ee 
became bound fo the ſame 24 00 to Debt was: juſt, and he ig · Ellis v. 


norant of the Uſury. It was adjudged upon great Deliberation; that "the aun. 
Obligation made by .. to E. was not avoidable for the uſutiom Con- 

tract made” between . and A. becauſe it was given to E. for a true Debt, 

and he knew nothing of the” Vlury, chough the Ground between 4. and W. 

was Uſorious. 

11. Likewiſe an Aforinee mode in Porſuance of an Ade for ſuch Hawk, P. C. 
Intefeſt as is allowed by the Statute, ſhall not be avoided- by the Fault 247 . 17. 
of the Scrivener, who draw it up in ſuch 4 Manner as to bring it within 
the expreſs Letter of the Statute: As where the Parties agree, that 5 /. 
ſhall be paid for the Loan of 100 l. for one Year, and the Faith in 
drawing the Bond for it, doth, withour the Knowledge of the. Parties, 
who are illiterate” Perſons; make the 5 1. 2 at he Ead of Half a 
Year : Or where on the fair Loan of 100 with com- 
mon Intereſt, a Mortgage is made for the l rig a Proviſo, that it 
ſhall be void on Payment of 105/1/at the End of one Year, without any 
Covenant for the Mortgagor to take the "Profits till Default be made of 
Payment, ſo that in r Mortgage is intituled both to the Intereſt 
and” Profieg, 575 20798 4 

12. It is to be ogg yved / Uni u Fine fevied, or jodgment ſuffered, i in Pur- Hawk. P. C. 
ſuance of an vſuridvus Contract, inuiy be avoided by an Averment of the 248. l. 20. 
corrupt Agreement, 4s well as any common Specialty, or parol Contract. 

And in an Aſump/it if it appear, either upon the vidence, or from the 

Plaintiff's own expreſs ſhewing in his Declaration, that the CoatraQt was 
uſorious, he cannot recover. But a Specialty cangot be avoided by Uſury 
appearing on Evidence or of the Face of the Cooditian, but it muſt be 

eaded . 

. 13. If a June be given/opon an oſurioos ConeraR, and it is Part of Via. Abr. Tit. 
the Agreement to bave a Judgment, yet the Defendant may avoid ſuch Judg- Uſar 304. 
ment by Audita Querela, or by Sire 'Facias brought on the ſame. 

14. Where A. mortgaged 40'B.:onam uſurious Contract for 1007. and before Le. 307. pl. 
the Day E Payment B. is oufted by C. and B. rings Action againſt C. C. 85 Carter 
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void agaibft the Mortgagor: Pur Piri. 
Pa A for a Year; ene ker Bend for the ſame | 
Halt at NI Prins, It is a Queſtion if the Bond be void! or wot: 


"> A, $6 4,6 
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* 
nat make the Party: liable to the Forfeiture; 
3. An Information upon the Statute: 12 Car. 2. 6. 13. ſet forth that the 

dum, 16 November 20 Car. 2. dent J. & 20 l, ii June next 

and thav afterwarch, (via.) A4 Auen termini: pradic he tek the 4 

J. S. rorkupye & extonfeue, gon far the: Loan thexeeb, which, is, more} thay 

the Statute allows. The Jury found againſt the Defendant. Andrit was 
moves, that this cortupt Agreement onght to he within the Staxute, at 
the making the Contract, and not at the Rund of the Term, as laid in the 
Information. Truden J. took a Difference: upon the owe. Clauſe in the Þ 
mate, that if the Lender cantratts for more, ſo that the Agreement is. ch 
rupt at the Time'of the Loan, all the Aſfurance is vod; but if be c 
for no more th an he Statutel allows, bat will after wwardi take more, the 

france ſhall nos be avoided, Aut the Pari ſhall forfait the treble Value. But 
b Ab ner moved, becauſe the Court would 
adviſe. , 1997 be 102 Shit | SHA 

Saund. 294, 4. In Debt upon Bond the Defendaot'pleaded, That after the making the 

Feral v. Bond the Defendant corruptive recepit ſo much, viz. more than the Statute 
3 Salk, 300, allows, and chat therofore the Bond was void. Bot adjudged upon L- 

pl. 4. I. murrer, that the Plea is not good; for tbe Bond here was not for the Pay- 

accordingly. ment of Money (upon or for Uſury) as the Words of the Statute are; 
' bur for any Thing appearing 10 the contrary, it was for Payment of a juſt Debs, 
and ſo the Bond was good when it was made, and therefore an uſurious Con- 
ttact᷑ after, cannot make it void; but it is 2 Forfeiture of the treble Value 
by the latter Clauſe of che Sravute. 3 

Raym. 197. g. A. (when Meney was at 8 L per Cent.) lends Money and takes Bond 
The King v. for the fame, and then the Statute 12 Car. 2. is made, and he will con- 
Allen.  tinue the Intereſt on that Bond, the Bond ſhall not be avoided by fuch 


the Party ſhall forfeit the treble Value by the 
Statute 3 per Twiſden J. | 


3 Keb. 142. 6. So in Debt on an Obli coanditianed to pay by a certain Day; the 
pt. A Defendant pleaded the Statute 12 Car. 2. c. 13. and ſaid that the Contrast 


Raym. 196, 
The Kiog v. 
Allen, 
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Acceptance of Intereſt, but 


v. Maming. 49.25 Uſuricas ; but Per Cur. the Contract being mede after the Bens fix 
feited to receive Intereſt according to the Penalty, which was double 
" & | Principal, 
| 4 


Plots,” 
" 1187 IIS +7 


3 264, Aa een es an Side. ff 
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(©) hel Coles" Yeilef is -given; bn, 
* 7 ee "I * ulutinus Contracts. +2161 bw ch u bas s 0 bse 


2x1 #4 14 10} ; Lis dar AN IV * 8 70 2b A [$1 101 e TI WM eu w TE. 01.52 2 


11 "Fat . 2 te Senute docs bot g fd fit 3s to ke Cart 


| tereſt liable tu and; yet bay jg 6 Back nord Ta. | 
ibired the taking beyond 1 and e Gat — 4 


n ns Frames, $94), hes 2 e CO 


will (a 3 
— — 3 erden N 


the ſame, . whethey 
Thus— 


2. Where A. entered a Bond to B. for a Sy I. 10 Rau, 
per Canis Interest e being e of de i 2 erer 
to pay 10 l. per Cent. for the Money, and con that 3 75 1 8 
Years. B., died, A. became a Bankrupt dentin 5 1. Bs 
and thereupon the Executor: „ B. were decreed, by the [es © 


to account; and that, for what had been really lent, legal Intereſt * ls, 
computed and allowed, and what had been paid more ſhould be deducted 
out wo Principal to be due on the 9 [&Kͤ and if B. "yo received more 
than 9hghy i ,e e dd by - 
ecutors, 20% are a Be ivered Up. | ue Afterwards 12 
Chancellor affirmed the Decree; bus faith kk did not determine how it 
— — pgs; >eapzenMs 4 * dune 2 ; 
. Th = hs Ply Plaintiff, againſt, the Dafendant \ Toth, 241. 
being. unn dhe Pains of uſutious — wat 


. —— Court, and by fp Pei 2 Vern. 170. 
ad Seat Fruit ; fer . which, Purpoſe ſoy 3 156. Toy- 
Exc — es Time c nen 


| more, and Ms: 1 for this a & ” Bag 
N and E al. Ibid. 


Precmanas which 0Un 
The Defendants, 1 1 -- aye or. ten Guineas dare! 

he De by TIER ut in/iſted that the — 
Sem ſa recetued were paid as Prefik, and not towards Satisfaction of the well as the | 
Money leat. The Court — — the Plaintiff eg pay Priaci 3 A be 


Colts at Law, and here, or the Bill to be diſmiſſed with r 
it would not ĩnterpoſe, or amm & Things ofthis King. even againſt 
Per Lords Commiſſioners, | the Penalty, 

| Lord Chan- 
cellor in the Caſe of Boſanquet y and. that as to 


plates to Gaming, the Court would 
and in To the Court will land 


- Daſhwogd, 
not interpoſe, becauſe Gameſters on both Sides are eq 
Neuter 3 but the Borrower and Lender are not in the View 


8225 


5 Upon 


TT, ERS. Pe 


; * a/Truſt * Guildbal, in an Indebitates anc 
PORE 2; Upon + Tru Ute. of the Plaintiff, the N Me 2 , 
v Barnet. obligor with J. . to the Defendant, and between J. S. 


1 Salft, 23. . there was an furious Contrat ; the Plaintiff þ paid Part — 2 Defend - th 
s. C though the Obligee, and after pleaded the Statute of Uſury upon this Band z and 
Cu Treby this is judged an uſurious Bond ; upon which he brought this Action for 
Ch. J. avd the Money, which he paid before the Bond was proved Uſurious ; and 
f allones yCh, the Queſtion was if the . And Holt Ch. J ſeemed to incline 
aJowe 

3 y that it did not te for here there N Payment ad thade 
* — ; 0 Plaintiff to the Defendant, in Satigfacbion of this uſurious Contract; 381 
Money on a x. if they will make ſuch Contracts, they ought to be puniſhed ;. and he 
Miſtoke in an was not for encouraging ſuch Kinds of [ndebitatus Aſſumpſits An for it is => 


Account, or to the Caſe of, Bribes, and he who, receives them oughs. 
— 1 — but he who gives them r not mes cocorgel by wy Ways 

under or by his Money again. s bus £2 „% baniditlgnn 
a meer deceit, 


it is reaſonable he ſhould have his Money again ; bur where one {he as he _ an 
ſideration, the Party that receives it ought to be puniſhed for his Offerice ; and 2 Party that pays 


t:ceps criminis. And there is no Reaſon that be ſhould have his Money again'z for he * with 
and wolents * S 


u Con- D 
bs Pay.” 


: * 


L f 3265 V. ** f 25 [ 
Via A Tit, a It is aid, that Defendant is not «© obliged” to diſcover a0y, WY 
Ulary 315. Contract, unleſs the e r to wave 8 an. 
cites MS. I ab. 


Tit, Uſury, e 1424. Brand v. Cumming. WR WIEN. Bd oft — 15 ö 


ee 
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(H) how far Sureties a are enen by uſurious 5 
Contracts. 


a 6 1. . F. Was bound with P. ds 8 8. ne Bad jt gr at 


pl. 200. Baſ- | that Bond was upon a corrupt and uſurious Contract 
ſet v. Frowe. tute, and P. was bound unto the Plaintiff in a Bond, as a — to 
fave the Plaintiff harmleſs from the ſaid Bond of 500 l B. is ſued by 7. 8. 
upon the ſaid Bond, and ſo damnified : And thereupon B. ſued P. the 
Counter- Bond, who pleaded the Statute of Uſury, pretending that all 
Aſſurances depending upon ſuch ufurious Contracts are void by the Sta- 
tute, But by the Opinion of Fray Ch. Juſt. the ſame is no Phe z for the 
Statute is, that all Bonds, collateral Aſſurances, &c. made for the Payment « 
Money lent upon Uſury, ſhall be utterly void ; but tbe Bond bere, upon whi 
the Action is brought, was not for tbe Payment of the Money lent, but for 
the Indemnity of the Surety. 
Cro.Fliz.642. 2. Solikewiſe in Debt on Bond to ſave the Plaintiff harmleſs from an Obli- 
pl 43 Button gation wherein he and the Defendant were bound to . &c. and from all Suit 
Dran concerning the ſame. The Defendant pleaded the Statute of Uſury, and that 

2 * i 121 

þl. 65. 8. C. it was made upon a corrupt Agreement between him and V. which the 
accordingly : Plaintiff might have pleaded in Debt againſt him by V. But the Court 
Bot it is there held the Plea ill; for though the firſt Obligation were void, yet the ſecond 
_— — Obligation is forfeited, becauſe the Defendant hath not ſaved him harmleſs 


not know of (com Suits concerning it, nor does * Defendant anſwer thereto, . to the 
the corrupt Obligation only. | 
Bargain ; Noy 

3. S. C bythe Name of Downham v. Butter, and Judgment for the Phini® But it is added, that Glan- 
vil ſaid it would be a dangerous Precedent to avoid the Statute. For the Surety may be a Friend of the Uſu- 
rer s who will not plead the Statute in an Action of Debt brought againſt him, and ſo the Statute would be 


he 
to little Purpoſe. And after the 882 given for the ndl, Glanvil ſaid that that Judgment would be 
quickly carried to Cheapſide. 


I erg : 3. But 


— —— wt TU ETD TS OO. 4 — 


Of Uſury. 1 


Aa 


— 


3. But where; in Debt on Bond, Defendant pleaded, that be bimſelf ber- 3 Le. 63. pl. 

rowed 100 l. of W. paying for the Forbearance exceſſeve Uſury, and the Plaintiff 2. Y 

was bis Surety for the Payment, and that the Obligation upon which the Attion 

is brought was given by him to the Plaintiff to indemnify bim againſt W. Man- 

wood held this a good Bar; for when the Plaiatiff was impleaded upon 

the Principal Bond, he might have diſcharged himſelf upon this Matter, 

and _— 4 nn ſhall 1 to his Prejudice; and therefore the I ſſue 

was joined upon the exceſſtve Uſury. en 
4.86 likewiſe in Debt open an Obligation to Js the Plaintiff harmleſs d. z, Ke. 

from an Obligation, wherein the Plaintiff, as Surety for the Defendant, binſonv. May. 

was bound to F. S. to pay 100 J. the Defendant ſaid the Obligation made to There is a 

J. S. was upon an uſurious Contratt, &c. and concludes fic non Damnifi- 1 

catus. Tayfield ſaid, the Plea is good, or otherwiſe the Statute would be gg, conceived 

defrauded ; for by a Compa#, the Uſurer would fue the Surety, who ſhall was, that 

pay him, and have his Remedy on his Counter-Bond. But all the Court % Sarwy by 

held ir no Plea; for he muſt take Care to fave his Surety harmleſs. And 


adjudged for the Plaintiff. 


„ „ — — 


cannot know of 
the corrapt 
| : | Contra to 
. plead if in Awpoidance 45 the Bond, and therefore the Principal ought to take Care thereof. Ibid —=Goldfp. 
174. pl. 107. 8. C. held accordingly per tot. Car', But the Reporter adds, /ed Quere. - 


— —_— 
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(1) TWhat Infozmations will lie in Caſes of 
Uſury, and where they are good, and where 


1 | 


1. AN Information was moved for againſt Cantet a Pawn-broker for 1 Bero. Rep. 
taking Sixpeoce a Pound per Month Intereſt 3 which was ſoid to be 1 8. B. 209. 
extravagant Uſury. The Court however thought there was nothing ſo ms | 
enormous in this Offence but that the common Method of Puniſhment 
would be ſufficient,  'Byt it was argued, that the Statute of Uſury allows 
the Penalty for Uſury to be recovered by. Information, or Action, aod 
that was urged as à Reaſon, why the Court ſhoujd grant it. But the 
Caurt (aid, that was to be underſtood only of an Information gui 4am. 
And farther obſerved, that the Statute. chalking out a particular Method 
of proceeding for a new Offence, was a farther Reaſon why the Court 
N > gh RR < cs ron can the Party be ſo much as 
indicted. | | 1 
2. The Place where Defendant accepted exceſſive Intereſt ought to be Le. 96. pl. 
ſhewn in the Informatian, but not the Place where the Contract for the Loan ads. BY 
or forbearing was made; for that is not needful : But per Clerk J. and per Drs oe 
Gent. J. and Manwood Ch. B. che Place where the corrupt Bargain was a, [oforma- 
made mult certainly be alledged. , 3 tion _ the 
Uſury, for a u Per ſaus recipi a 10 l. in the Hundrid, was held ill becauſe an 
r gow Fai op A 8 10 . per Cent. "Ball wt Baue any Benefit 
unleſs there was a Receipt of the Uſury according to the Contract. And for chat the Recipiendo 18 naught, be- 
cauſe there is no Place nor Time put of the Receipt, which is now traverſable in that Information. Ney 143. 


- 
% 


Naſie's Caſe. 1 11 
3. The Information likewiſe muſt ſhew whoſe Money it is 3 Per Manwood Le: 97: Sir 
Ch. B | ollaſton 
he Dixy's Caſe, 


4. If an Information be exhibited in the Exchequer againſt an Uſurer, and Arg. 2 Le. 
charges that he took more than 107. in the 100 J. without ewig how f. Pl. 2 
Vor. V. 5 O much Henbeck 's 


Caſe. 


418 5) Of Utury. 


—— — 


— 


much, ſuch Information is utterly inſufficient; for the Informer ought to 
ſet forth the Quantity of the Intereſt received, and yet the ſame is not to 
be recovered. | | | | JET" 
And. 48: - 5. Upon an Information on the Statute of Uſury, and Subpaena awatded 
Topeliff v. out of C. B. againſt the Defendant,” and upon Iſſue joined, and found for 
the Informer, it was alledged in Arreſt' of Judgment, that the Court of 
C. B. is not to hold Plea by Proceſs of Subpena but by Original, and it is 
not aided by the Statute of Jeoffails ; for it is not miſconceiving of Pro- 
ceſs, but a diforderly Award of it; and it was inſiſted likewiſe, that it is 
not alledged in the loformation by whom, or io whom, nor «what Sum, or at 
what Place, nor when the Money was lent, nor againſt the Form of what Sta- 
tute it is; yet Judgment was given for the Plaintiff. 2 
Arg. 11 Rep. 6. But where an Information was exhibited, and ſhewed the uſurious Con- 
55 a. tract in certain, whereby it appeared that more than 107, was reſerved and 
Foſter's received for the Loan of 100 J. and concluded contra formam Statuti, yet 
hp won becauſe he did not expreſly ſay, that it was Per corruptam Accomodationem, 


And. 49. pl. according to the Words of the Penal Statute, the Information was adjudged 
123. Emmot inſufficient. 

v. Fullwood. i 
ſeems io be S. C. and the Juſlices of both Benches held, that thoſe Words ought to be expreſly alledged, and 
not by Implication ; and cited 10 f. 7. c. 10. and for Default of thoſe Words the Judgment was reverſed. 
The Defendant was indidted for uſurious Lending 20 8. ea Intenticne to receive 23 4. within a Month, and that 
the Defendant did receive 3 5. for the Loan of 205, which per Cariam, is not good without ſaying Quo cor- 
rupte agreatum fuit, and for that Reaſon it was quaſhed, being removed out of the inferior Court. Keb. 629, 
pl. 111. The King v. Gait or Garth. Crooke J. took a Diver ſity between an Information and a Yerdid, that 
in an Information the Agreement ongbt to be exprefly alledged to be corrupt, and cited 11 Rep. Dr. Foſter's Caſe, 


and the Book of Entries 333. But that it is otherwiſe in a Verdict, which is the Finding of the Lay Gents, 
2 Roll. Rep. 48. Roberts v Tremoil. | 


9 


3 Le. 238. pl. 7. An Information upon the Statute of Uſury, for an uſurious Mortgage 
3105 Owen made, charged the Defendant, that cepit ultra 101. in 100 J. For the For- 
e bearance of one Year, and that was out of the ]ſſues, Rents, and Profits, 
a which he took in Middleſex, of Lands in Glamorganſhire in Wales mort- 
gaged to the Defendant, Mantood ſaid, in the Principal Caſe, that the 
taking of the Iſſues and Profits ought to have been laid where the Land 

was. And ſuch was the Opinion of the whole Court. Pa 
Cro. J. 1044 8. In Debt upon the Statute 37 H. 8. of Uſury, the (Count) was, that he 
pl 2 corruptive lent 40 l. againſt the Form of the Statute, and that ſuch a Day he 
22 Ne ia lent him 20 J. &c. againſt the Form of the Statute; but (as to this) did not 
this Court, Jay corruptive. After Verdict for the Plaintiff, it was objected, that he 
that if the De- ought not to have Judgment for either of the Sums, it being clearly ill for 


fendant had the 20 J. for want of the Word (Corruptive.) But all the Court held, that 


demurr 


being good for Part, he ſhall have Judgment for that Part; for being for 
_— ſeveral Sums it is in Nature of two ſeveral Actions. | 
had teengood h 

ſor the one, and the Plaiatiff ſhould have had Judgment for that Part, Cro. J. 104. in S. C. 


Cro J. 440. 9- Information in the Exchequer, for that the Defendant Per viam corrupt e 
pl. 13. Bedo Barganiæ received, Sc. After Verdict for the Plaintiff, it was moved in 


= 9 104 Arteſt of Judgment, becauſe he did not ſet forth what the Bargain was, 


ax” qo wing but generally, Per viam corruptie, &c. Sed non Allocatur; for this is the 
3 ſays, #ſual Courſe of the Exchequer, and the Bargain is to be given in Evidence. 
that in plead- But it was agreed that in Pleading to avoid a Bond or Aſſurance, it ought to 


ingan uſurious þe particularly ſet forth, becauſe the Party is Privy to his own Contract, but 
_—_— the Informer is not; and therefore it is ſufficient for him to ſhew it parti- 


an Action, Cvlarly in Evidence. | 


you muſt ſet ; | 

forth the whole Matter eſpecially, becauſe it lay within your own Privity ; but that in an Toformation on the 
Statute for waking ſuch a Contract, it is ſufficient to ſetforth the corrupt Bargain generally, becauſe Matters 
of this Kind are ſuppoſed to be privily tra nſacte d ; andſuch Information may be brought by a Stranger. 


| = . to. An 


_—_— 


10. An Information ſet forth that the Defendant, by of a corrupt 54 .. 
Contra#, cepit & ad Lucrum ſuum conver tit 405. for 1 * of Pay: Cann 
ment of 25 J. from the 29th of July to the 3otb of May, (the Day on v. Walker. 
which he took the 40 5.) Contra formam Statuti. After a Verdict it was Vent. 38. 
moved that it did not appear that the 25 l. was Money lent, but it appears that 7 7 
the taking the 40 8. was after Lending, and there is no corrupt Agreement laid, ſays, it was 
either before or at | the Time of Lending. But adjudged againſt the Defend- moved that 
ant; for though it be not well laid ſo as to give Judgment againſt the De- the Time of 
fendant upon the Statute 12 Car. 2. c. 13. to pay treble the Money lent, yet © 2 
it is found that by a corrupt Agreement he took ſo much, and therefore . — 


n 
gave Judgment againſt him at Common Law, viz. Fine and Impriſonment. . 
caſed in Ri | 


what be 
for it, there being no precedent Agreement to inforce him to it. Sed non allocatur ; 
or the Court ſaid they would expound the Statute ſtrictly ; and if Liberty were allowed in this Caſe, the Bro- 
kers might oppreſs the People exceedingly, by detaining the Pawn, unleſs the Party would give them what 
they pleaſe to demand for the Time after Failure of the Payment. | 


11. It has been held, that No Indifment will lie on the Statute of Uſury ; 11 Mod. 174. 


for the Method the Act preſcribes muſt be followed therefore the Indict- Pl. 17. The 
ment muſt be quaſhed. | Queen v. Dy. 


* * — n — tht. 
_— 


(K) Of the pleadings in Caſes of Uſury. 


1. IN pleading an uſurious Contract by way of Bar to an Action, you Hawk. P. C. 
I muſt ſet forth the whole Matter eſpecially, becauſe it lay within your 248. f. 24. 

own Privity z but in an Information on the Statute for making ſuch a Con- 

tract, it is ſufficient to ſet forth the corrupt Bargain generally, becauſe Mat- 

ters of this Kind are ſuppoſed to be privily tranſacted, and ſuch Information 

may be brought by a Stranger. 


2. Where the Statute is not pleaded, the Bond, though Uſurious, is * 391. 


ood. | 
- 3. But it has been held, that Uſury cannot be pleaded to Scire Facias on 1 
a Judgment. N Others, Aſ- 
ſignees of Jones 


V. Gower. 


4. An uſurious Contract was pleaded in Bar of Debt upon a Bond, but 12 Mod. 385. 


it was not ſaid that Defendant was indebted to Plaintiff at the Time of the 1 TY 
Bond given, or that there was an Agreement to lend Money upon the uſu- wy 
rious Contract; and for that Fud* niff pro Quer. 

5. Likewiſe after a Verdict pro Rege on an Indictment for Uſury ; it was 2 Str. 816. 
moved in Arreſt of Judgment, that they had only laid a corrupt Agree- The King v. 
ment, without any Loan or taking exceſſive Intereſt in Purſuance of ir. * 
And Judgment was arreſted. | 

6. Upon Ulury pleaded to an Action againſt Defendant as Indorſer of a 2 Str. 1243. 
Note for 200/. the Caſe was, that one Grace took the Note upon ad- Maſſa v. 
vancing 197 J. when the Note had three Months to run, and at the three Dauling. 
Months End took another Note for 200 J. upon advancing 3 J. for other 
three Months, It was inſiſted, that this was not Uſury, being a Purchaſe 
out and out of the Notes: And both Parties becoming Bankrupts, and 
the Commiſſioners refuſing to let theſe Notes be proved, a Petition was 
preferred to the Lord Chancellor, who directed an [flue upon them. And 
now Lee Chief Juſtice held, that this was Uſury within the Meaning of 
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4 
the Statute 12 Ann.” c. 16. which prohibits the taking more than 54. 
Cent. upon any Contract directly or indireftly: However he. left 0 
the Jury upon the Queſtion, whether this was to be deemed a Pur. 
SORE Hoek who found it to be the latter, and the Defendant had a 
erdict. . i 6 | , . 
r 7. In Debt on Bond Defendant pleads Quad corrupte agruatum fait, that 
pl. 339. Hea- Intereſt ſhould be paid for it above the Rate of 61. per Cent. Plaintiff de- 
ton v, Roffee. murs, and held good; for that the Plea ſhews not what Intereſt, nor that 
the Bond was for the very Monty, but only by Intendment ; (to wit) fuper 
Agreement prædicto the Bond was given; and ſays not expreſiy Pro e- 
dem Perunta, Judgment Pro Quer. For that they would not cafily avoid 
a Bond, and the corrupt Agreement ought to be ſpecially and particular 
ſer forth, and the Quantum of Intereſt, other wiſe the Plaintiff can never 
| what to anſwer, | eee 
6 Mod. 303. 8, In Error of a Judgment in the Palace - Court, wherein the Plaintiff de- 
Villars . clared that the Defendant became indebted to bim by Bond in the Sum of 107 l. 
% The Defendant, without claiming Oyer, ' pleaded that be was indebted truly 
to the Plaintiff in 92 l. 58. 9 d. and that by Way of corrupt Agreement for 
the Forbearance of that Sum for a Year, this Bond was given, &c. The 
Plaintiff replied, Thar the Bond was given pro vero & juſto Debito, and 
traverſed the corrupt Agreement. And upon Demurrer to this Replica- 
tion, it was inſiſted that it was ill, becauſe the Plaintiff did not fbew 
how much rhe juſt Debt was. Sed non allocatur; for there was ſufficient - 
to induce the Traverſe ; and if it had been alledged, you could not 
have traverſed the Inducement, and the Declaration ſufficiently ſhews the 
Debt. 


F 
. 


11.286 2 9. In Debt upon a Bond, Defendant pleaded the Statute 12 Car. 2. of 
„. Cock. Ulury, and faid, hat corrupte agreatum fuit, that be ſhould pay more hn 61. 


per Cent. The Plaintiff replied 2uod non corrupte egrectam fuit, and held 
"a good Replication; for if by Miſtake of the Writer the Money was made 
ayable without any corrupt Agteement, it is not uſutious within the 
tatute. | | 

Fitz. Gibb. 10. The Plaintiff declares upon a Promifſary Note fer . 3ol. dated gth 
130. pl. 2. Feb. The Defendant pleads that it was corruptly agreed betwern him and the 
Madchen. Plaintiff, 1hat he ſhould pay unto the Plaintiff 45s. for the Loan of the ſaid 
Sum of 3o!. for three Months; and then ſets out the laſt Sratute againſt 
Uſury, Sc. It was excepted to this Plea, that it was not averred that. the 
Note was given ſubſequent to the late Af againſt Uſury. To which it was 
anſwered and reſolved by the Court, that by the Date of the Note it ap- 

ptars to be ſo. | WES! | 
Freem. 367. - 11. In an ÞDulebutatas Aſſumpſit for 101. and a Computaſſet for 35 J.. in the 
pl. 472. Tay- ſame Declaration. The Defendant pleads ihe Statute of UWfury to the Tnde- 
ler v. Herbert. ,;, us, and avers that both the Indebitatus and the Computafſet were for the 
ſame Canſe of Attion. It was refolved, that the Avermenc was aaught ; 
for the Ground of the Indebitatus is the Debt, and the Ground of the Com- 
putaſſet is the Account; and ſo it cannot be averred that there is the ſame 
Cauſe of both, eſpecially as it is here, where one is for #07. and the other 
for 954. But Hale ſaid, he ſhould have pleaded the Statute to the Tnde- 
bitatus, and then that afterwards they came to an Account for the ſame 

Ware Oh, it #6007 477290 93-99 665 D. 4 SLES 
Sid 285. pl 12. On Demurrer in Debt it appeared that 500 f. was lent upon Articles 
21. Dande v. dated the Brh of March, to be paid at ſuch a Time; and in the mean 
Currer, Time 4% pay 15 l. balf-yearly from November before. For Cauſe of De- 
murrer it was ſhewn, that it appeared by the Declaration that the Contract 
was Uſurious; but it was anfwered, that the Defendant ought to have 
pleaded that vorrupte  agreatum fuit, Sc. and fo gave the Plaint ff an Op- 
portunity to reply to it. But upon Reading the Articles it was, 13 * 
4 oney 


Of - Ukry, (K) 4:21 


3 e be W Neuber, or aer, and _ 
fore Judgment was given for the Plaintiff. | 
13. Debt vas brought on a Bill to pay l. the firſt of Moy, and on Def ; Sir W. Jo. 
of Poyment-to pay; gay 0 for eve, Anu chat is ſhall be ia Arrear, after 409. 
May den Defendanc; made do Arenment chat the Agreement yas, og P Rauchen 
pay the 95-4 4 fer eren Month gre Aue Interofſe. & Diem dada Solutis ö 
any with a &ic the ſaid Sum exceeded 8 4 per Cent. whereas. he ſhoy 
deere that the fame did enceed 8 , upon the 100. 0 bead 
effetua} Words in the Stature. Judgment pre 1 
14. In Debt an a Borid ſen 100 U dated, the 12th Juſy &cc- coodivianed 4 Oro. Car. 501. 
54 Let fx Months E. Tbe Defendatt pleaded the Srarure 2 1 1287 Ne * 
Uſutyo Tho Plaintiſf replied that he lent che Defendant 26 . on the 12 7 
July, &c. for a Year, and that the Defendant was to pay ſor it 40. 
Forhearance of one Fear, and that the Plaintiff was not te dempng it till - 
End of the Tear; zur chat ky Miſtake of the Scrivener it du made but for © 
Half a Tear, which be nat knowing accepted it. The Defendant rejeixrd 
thet: hi Londiog esp far Hal « Tatts nod that. be PW ele 
it for that Time, ue hoe, - that "on ibe ſaid 1200 7 July e 
that 'thi -Loan - be, er that be Peas fd, i for > bel oe Year 
Upon Demurrer it was abjefted that the lea was ill, becauſe. ig was. 15 
pleaded, that corrupte agreatum fuit, Ac. And ſo the Court, a Bra 
fon, held: And they all held the Allegation, againſt the Words of the 
Condition to be good for it is onl Hewing the true Agreement; but 
they all held the Rejoinder ill, becauſe in the Traverſe the Defendant had 
made the Day, (viz. 12th Jul) Parcel of the Iſſue, when he ſhould only 


have 8 the Agreement. But no 4 uvdgment \ was Siren. becauſe the 


Parties 


15. The R borrowed 290), of the Plaintiff, cond it Was agreed be- Roll. * 41. 
tween them that be ſhould pay the 200 l. at ſuch a Day, and 20 |. for the ay 8. Dodd 


| Intereſt for gue ene Year, op fs are Lanes hhogld be conveyed do ib Plain 


A Wee e the Stu of at the Day Laps: the Gran 


tbat the Land was 1 a Tear, and ſo be 125 a" Uſe. * be 
Plaintiff renlied, that upon the borrowing by jug; (A 7 ted tbat tbe 
Defendant ſhould bave the Profits of "ey the Candi q 
and traverſed that there was an Agreement at be nag ng the le, 
and alſo 20 l. for Intergi. And upon a Demugrer it — objected, that the 
Replication was ill, becauſe the Land being conpeyed 0 7 the Plaintif, 
by r — the Profits are ſo too; and therefore he cannot aver a 
Naa eement againſt the Deed, that. he had not the Profits. But the 


Plaintiff b had ＋ ment. 5 
16. Tanfie cb. Baron Cai d, that upon' an Information EO? Phiatites Cro. J. 544- 
v. Adds in B. R. where that oho Contrafts upon” 147 being alledged, pl. 4. Heath 
Ine was joined whether it were pe. agreatum Modo & Forma prout, It *. Dauntley. 
was reſolved by all rhe Juſtices of England to v4 an ill Iſſue; for fe ought 
to have traverſed the Agreements, becauſe they were ſeveral. 
17. In Debt on * the Defendant pleaded the S/afute of Uſury made 6th Cro. E. 245. 
Feb. 13 Eliz. (whereas the Parliament began 2 d. Feb. 13 Eliz.) The , 4. Love v. 
Plot replied, that it was not made for Uſury Contra formam Statuti 
Modo & formapredi Thou h both Parties agree that there is ſuch a 
Statute, yet the Court knowing that there is not, and that therefore it 
cannat be contre formam Hratuti; the Court held that go Judgment canld 
be given for rhe Plaintiff; and it being in the Bar of the Defendant, the 
Court held it cle arly. ill, and that there ſhouJd be a Repleader. 
18. Ia Caſe, c. upon 2 ſpecial Promiſe, the Plaintiff ſet forth that be was Lutw. 271, 
ee of ſeveral Pieces of Hammered Money, &c. and , the Defendant 273. Yeoman 
ation the Plaintiff would pay that Money, hein eke Number and *· Juftow. 


2 300 1. be ** to repay 300 l. of _ Money, . with 41.105. 
Vor. V. 5 P more 
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more for the Intereſt of every 100 fl. for eig bt Months, &c.- and ben denlatts 
upon an Indebitatus A ſſumpſit fer 3% , 1051 After / Verdict; rrumpahaved | 
that the Contract was Uſurious, it being to pay 4203: for the Interęſt of 
10c0o l for eight Months: Bot per tot. Cur Judgment was given for! the 
Plaintiff. It was agreed, that if it had appeared: cbporthe | Plaintiff's own 
Declaration that the Contract was Uſutious, abd could not be: otherwiſe, 
Jodgment ought to be given againſt him; hut that it does not upp herr 
that the Contra muſt neceſſarily be Uſurious 3 andi the Jury baving found: ir 
Aſſumpſit, be Court would not "intend Ufa but the contrarye ut And 
| Powell J. obſerved that the Conſideration of the Promiſe here is, dig that 
the ſaid Plaintiff would pay to the ſaid Defendant the ſaid 3004 fo that 
here is no Loan, without which there can be no Uſury z and they would not 
intend a Loan, ' unleſs the Jury had found _ — | 5 5 < „ ave 
18. The Defendant, in Confideration of 124. paid. him e Plaintiff; gave 
3 „ 391» Bend to pay the Plaintiff 14 . if be dived fix Months after the Date off dhe 
cites Lutw, Bond. There was a Plea and Demurrer, and it was objected; that ap- 
Grange's pears by the very Condition of this Bond, That the Contrect was Uſurious, 
Cale. it being to pay 14 J. for 12 J. in fix Months. after the Date af the Bond; 
though this might have made the Bond void, in caſe the Statute had been 
pleaded, yet, that not being done, this Objection comes too late. 
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(L) Of the Trial and Evidence in Caſes of 


* Y 13 Eliz. c. 8. [. 3. Juſtices of Oyer and Terminer, of Axe, und 
of Peace, in their Circuits and Seſſions, and Mayors, Sheriffs and'Builiffs 
of OS bave Power to hear and determine all Offences committed "againſt 
37 8. 9. =& N 3 r | * * 4 
Le. 148. pl, 2. It has been held that the Trial ſhould be where the Contract was, and 
205. Kin- not where the Bond was made. + rota wu 
nerſly v. | 
Smart. 


pl. 10. 8. C accordingly ; for the Bond is confeſſed, and the Point is whether it be hab 
Oar, wu was alledged to be where the Trial was. Jan e; by 


Hardr. 420. 3. Ia an Action tam quam, &c. inthe Exchequer, for taking more than 60. 
Anon, per Cent. Contra formam Statuti. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that it lies not in ibis Court for Uſury com- 

mitted in London, though it would lie upon the Statute of 21 Jac, and 

in Truth the Intereſt taken here was more than 107. per Cent“: And by 

the general Concluſion of contra formam Statuti, it ſhall be intended againſt 

the Form of that Statute which allows the largeſt Intereſt, and there are 

four Statutes againſt Uſury, one of H. 8. which allows 101. per Cent. an- 

other of Q. Eliz. which allows 87. per Cent. a third of K. 74. and a 

fourth of Car. 2. which allows but 61. per Cent. And by the Statute of 

Ja. 1. c. 4. there ſhall be no Suit upon a Penal. Statute, but as therein 

Far. which does not extend to the Court of Exchequer, unleſs the Of- 

ence is done in Middleſex. But per Hale Ch. B. The Offence laid in the 
Information being for taking more latereſt than 6 J. per Cent. ſhall be 

taken to be grounded upon that Statute that prohibits taking more than 6 l. 

per Cent. and that the Law gives the Suit in no Court in particular, and there- 

fore it may well be proſecuted here; though if a particular Court had been 


Sens as in 21 Ja. it would be otherwiſe. The Court took Time to 
advile, : | 


I An 


Ot Uſury. a 423. 
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4. An Indictment was 8 at the Seſſions 3 => Joftices of 1 the 2 Salk. 680. 
Peace at Hicks's Hall for Uſury contra formam Statuti; and Judgment was pl. 1. 2 
2gainſt the Defendant, upon which a Writ of Error was brought in B. R. Qusen 


and the Judgment reverſed an 8 the Juſtices of the Peace have no Juriſ- Smith, 
diction in this Caſe, My — Aw RT 1144. 8. C. 

0 N 3 Saik 188. 
The King » 11 Caſs of che 8 Phxley, it was $8mitted by the Counſel that 
mov 


at upon the Statute of N Elia which prohibits tit taking above 10 J. per Cent. the [uſti 
Peace at Seffiops have Juriſdict ion ; but infiited that they have not _ of the lavr Juſtices - 


Rep. in B. R. 143. The King v. Pexley. x 
5. If an Information be t againſt two, upon the Statute of Uſury 22 Lane 1 
i pn only is found guilty, no adgment can be Nen in this Cale, | Page's Caſe. 
to which the Court agreed. | 
6. Ia an Informbtion upon the Statute of Uſury, the Defendant” gn 12 | 


Nil Deber. The ury find an uforious Receipt, ut do not find any Loa. pl. 1 2 
A hew Venire Fucſas ſhould be awarded, and not's ne N Fr. "8 Rep =. 
» WW iu ' pl | Cafe: ö f 

** 112. Webb. 


a Yd. Worked che 10 Rep. 36. 


U ws | 
8. With Reſpect to to the Law; concerning Folder in Caſe of Ufary, i it Hawk. P. C. 
bas been ruled, that he who. hath agreed to pay Money upon an uſurious 249, f. *. 

Contract, ſhall not be admitted to give Evidence upon an Iuformation 
againſt the Uſurer, unleſs he have paid off the whole Debt z for by ſuch a 

Means a Man might avoid his own Act and Deed. 

9. Alſo an Information for an uſurious Contract on a 1 of Money, Hawk. P. C. 

cannot be ſupported by Evidence of ſuch a OY on a Bargain concern 249. f. 28. 
ing Wares ſoldG. 


10. In a qui tam on the Statute of Ulury, the Chief Juſtice refuſed to let 1 Str. 633. 
the Party to the Contract be a Witneſs to prove the Repayment of the Shank, 


que. 
Money, na till that was proved he was no Witneſs at-all. Strange pro © ©* Payne, 


11. On a Motion for Leave to plead double, the Court declared, that on 1 Str. 498. 
non Aſſumpſit the Defendant might give in Evidence an uſurious Contract, Ld. Barnard 
becauſe that makes it a void. Promiſe z but in the Caſe of a Specialty, it . S**l: 
muſt be pleaded; = And on the Trial the Defendant was admitted to that 
Evidence upon the general Iſſue, and the Plaintiff was nonſuit. 
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Debt are the an 14 of Debt * brought upon a Sim 17 Contract between t 


moſt 222 Parties, without Deed or Record, . the Defendant diſcharge him 
Caſes in which hy (wearing, in urt in the Preſence of Compurgators, es that i, ow 
D Plaintiff fox ing in Manner and Form as ES 2 this 
Law's BY waging his Law, is ſometimes called making his E 


likewiſe - 
* bis Law in Actions of Detinue, and other 
1 Tube. at In ſome Caſes however, the 


, 36 alfo in real Adios, as will appear in the of 
tiff may wage his Law. See Letter E. N 


Plan 


» lows the C NN. thay id be eleven in Number, for which Reaſon every Wager of I, is ald 15 to 
counte ury, as t 


r-vail a esa muſt wage his Law, de duodecimo manu, that is by himſelf and Eleven 
more. Others hold Twelve to be neceſſary : But according to ſome, leſs than eleven will ſuffice. The De- 
fendant is oy av de fidelitate, and the Compurgators de Credulitate, that is, that they . be 
ſweats do be tb. 53, H . 6. f. 8. Inſt. 295. 2 Shep. Abr. 196. - 2 Vent. 151. © Anon. 
N. B. It has een fald that — ee eee thew, 
2 Keb. 360. e guy Brown. 22005 


Fa 


For the beter e of this Title, Which d own a gibt 


h 
Defendant h. ; Nitto obſolere,* it will de neceſſary to conſider the following Heads. 

d his i nb 
1 is a perpetual Bar to the Plaintis 's Demand, for the Mew kd that no Mat will Forfwobir bin- 
ſell 'Bilt Meds |Gohſcichoes, a3 Lord [Coke Obſerves, are giown'ſo large, tipecially in this Caſe which paſſes 
with bripittiy, ſinde non Ar i lies in on de Gal of Law) that it is now become Cuſtomary, 05 


8 to bring AR ions upon Caſe K the Defendant's Promiſe, w 
he cannot wage his Law. 1 In 1 Vent. 296. Ty 


Actions of elan likewiſe are now ſeldom des, Adios of 7. ney and Conwer fion os wa s 
io"Qteie Sead ue — nn nad lo n a 


"= 0 The Gab fo allowing the Maget of La. ws 
(B) The anner t waging Lam 
(C) At what Time Law may be waged. | 
D) In what Caſes Law may be waged, and fn what not. 
(E) What Perſons may wage their Law. 
(F) Againſt whom Wager of Law lies. 
(G) In what Caſes the Defendant is barred from waging 


his Law, by having examined the Plaintiff oz bis 
Attorney, 


(A) The 


Wiager of Law. 1425 


— B — — — 


yy au) 


"17 =p Reaſons for allowing the eager of 


may [od nat 

HE ae beet is an nate l Deo . | 

'L'yract; the Defendant may wage Ris Law, is, for that the Defendant my: 
may [Af thi — i ſecret, or before Witneſſes, and all the Witnefſes may 

die, ſo the Law doth ao him to vate his Law for his Diſcharge; and 

this-is peculiar to the Law of and no Miſchief iffueth hereupon ; 

for the Plaintiff may take a Bill or Bond for bis Money; vr if it be x ietiple 

Contract, he may bring his Action upon his Caſe upon his Agreement or 

Promiſe, which every Contract executory implieth, and then the Defendant 


Ie bathe old bow that the only ine Reaſon of Wager of Law, 1 Mod. 670, 
is the Imconfiderablene/s if the Or Ground of - the Plaimifſ's Demand, and it ſuf- - < aA 


fices that the Nature of the Defendant's Diſcharge be of equal NY with wood. Tt 10 
the Ground uf the n er Hatſa Juſt. ET 


Lon he nearing of eral Cone rr. ſo 
o | _ 8 5 a 
4 Tek ifthe Law will ſiabuy dif n * 

3  Orietnaliyit was tet only & Privilede-of be ts diſchorge himm- 12 Mod. 678, 
ſelf, but one which the Plaintiff had when he had no Witneſs of his Debt, The Gity of 
— put the Defendant under a Neceflity of giving him his Oath to dif- 

e himſelf; fg it was a Kind of in Law, that the Plaintifr 

ck put him to take his Oath that he owed nothing to him, or confefs 
the Debt, rather than the Plaintiff ſhould loſe his Deht, in Caſes where he 
G. Tat. itneſſes of it at all, or had fone ho were then dead ; Per Holt | 

4. The Plaintiff's dee Affitmance' was formerly fufficient to put the De- x galk. 623. 
fei bun to wage kis Law ; but it is provided by 95256 Charta, that No Mood v. The 
b, 


6 „ 3 >4 


cl Den 8 4240 


Bailiff hall put any Man to his L nor to an upon bate ſaying Inet 
without Witneſſes brought in.“ Before this, as has been premiſed, the 
Plaintiff, on his Declaration on bare Affirmance, make the — 

dat ſwear there was nothing due. At this Day, if the Plaintiff 


Witneſſes to prove his Demand, the Court may pur the Defendant to vas 
his Law; and in ſuch Caſe the Defendant is not at Liberty to croſs exa- 
mine, no more than where the Plaimiff in a Wanne produces Wit- 
r to prove * Suggeſtion.” —— 


6 1 * — q 
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00 The Manner of waging Law. 


HE Manner of Waging of Law is thus : He that is to do i it, muſt 2 Lill. Abr. 
d Compergators wich him into Court, and ſtand at the End 574: 

of the Bar towards the right Hand of the Chief Juſtice z and the Secon- fr: 
dary aſks him, whether he will wage his Law ? If he anſwers that he will, : 2 Salle. 682. 
he lays his right Hand on the Book, then the Judges admoniſh him and Anon. 
his C ators to be adviſed, and tell them the Danger of taking a 
falſe Oath; and if they ſtill perſiſt, the Secondary ſdys, and he that — 
bis Law repeats after him: Hear tbis ye Juſtices, That I A. B. do not owe 
to C. D. e en Penny thereof in Manner and Form as the 

Vor. W. 5 ſaid 


* . * LI 
— 2 — - 
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* 1 


/aid C. D. bath declared againſt me : So help me God. The Compurgators 
= "Re leverally'm ake Oath « Fend chey believe he {wears truly. But before 
e Defendant re ae ih the Oath the Plalintiff is called by the Crier thrice , 
and if he do not appear he becbmes nonſuited, and * the Defendant 
goes quit without taking his Oath; and if he appear, and the Defendane 
- . - Iwears that he owes. the Plaintiff nothing, and the- Compurgatpy Tpe 
it upon Oath that they belieye he. ſwears true, the Plaintiff is bar 
ever; for when a Perſon has 79 77 bis Law, it is as much as if a * 
had paſſed agaioſt che Plaiociffi: If the Plaintiff, do nat appear to hear the 
. Defendant perform bis Law, fo. that. he 8 nonſuit 3 he is not bar red, but 
4}! bring u A en 11 1 bac 04102. 6-95 £7 . Ln ant ww 
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(C) At what Time Law may be waged... 7 


3 Bulft. 316. 1. Dar. 15 for waging of Law is peremprory; per theee- w_ 
And the De- againſt one, 240 
fendant ca- a ; . N erer 

not afterwards wave it without the de ** „leg & u Cate and upon his Non 
appearance a Defzcit de Lege was entered. Bulſt. 186. Harriſon v. James. But there is a Caſe where 
after the Roll was marked with a Defecit de Lege, and Cofls aſſeſſed, it was moved and * Sadenle 


Curia, that the Defendant might he dented eg, and it was granted, and then n_ Defendant made bis is Law. 


Noy 42. Anon”, 


2. Where the Defendant wages his Law inflanter, that i is, che ſame Term 


without Day given over, the Plaintiff need not be called: Conſequently 

cannot be nonſuited. Thus 1 
Sid. 366. 3. In Debt by Aſſignees of Commiſſioners of Bankrupts, Defendant 
Buckeridge v. _ in and waged bis Law Inflanter, and it was debated if the Plaintiff 
ay might be nonſuited; and at length it was agreed, in as much as the De- 
ſays, Vide that * fendant came Infanter, that the Plaintiff cannot be nonſuited ; for which 
when Defen- Reaſon the Plaintiff was not called, but the De waged his Law; and 


dant comes ſo the Plaintiff was barred. 


Inflanter to | 

_ his Law, or at another Day in the ſame Term, to which the Plaintiff has imparled, the Plaintif ſtall - 
not be demanded, nor can be be nonſuited. Ibid. cites 14 H. 4. c. 19. b. 3 H. 6. e. * 0 Keb. 
360. by the Name of Puckeridge v. Brown. | 


Br.LeyGager, But in Debt, where the Defendant tendered to mb bis Law — 
pl. 85. cites arch that be owed nothing, &c. becauſe the Plaintiff appeared in Court, it 

3H.4.c 2. was awarded that the Won: ſhould make his Law; and this was the 
None Tit. Folly of the Plaintiff; for be might have imparled to the Law, and then at 
io. S C the Day he might have been nonſuited; But Brooke makes a 'Quere, if he 


ſays that if be may be nonſuited at another Day in the ſame Term. 
had imparled 
to the Law, ſuch Imparlance ought to be to another Term. 


Br. Ley Gager. 5. So in Debt the Defendant tendered his Law, and the Plaintiff imparled 

pl. 96. cites % 4 Day in the ſame Term; there the Plaintiff ſpall not be demanded, nor be 

3 H. 6. e. 49. yonſuitcd ; for his Appearance was of Record me ſame Term, and if he re- 
fuſcs the Law he ſhall be barred. 

n Un. Abr. 6. It is ſaid that the Defendant cannot pray to be admitted to wage Law 

825. Inftanter, after Imparlance, but before he may, and then the Plaintiff can- 
not be nonſuit, if the Defendant perfect his Law; but if he wage his Law 
after Imparlance, the Plaintiff may be nonſuit. 

Br.LeyGager, 7. In Debt, the Defendant waged his Law, and when he came to erform 


pl Re cits ie the Plaintiff ſaid, that be who now came is another of the ſame * 
5 E. 4. c. 5. b or 


for his Adtioh is'againft7. g. che Elder, ae eee 
be Tt his f the 
| Dn Ig Judgment; ene, of the Averment was not 


8. In Debt, the Defendant had Day 


given is wings ragt el 1. Kaas. 2 
Day 9 was, fick of a Fever, whereupon the Court fff. 5-3 
moved Day. far the B. to come and wage his Law,. 
and offered ro make all this good by an Affidavit; but the Court refuſed, » - | 
and adviſed him to plead to the Country, and ſo he did. 

9. In Del . nr Ade Fe I 
Tam, on endure by Lac yd por Car he hall have his Law: 244: 
teh 8 ia Devens, the Dees plania! ts" Bari! a6] 1 Br. 
and waged bis Lam, and well ; for a'Man' may re x nd ir rei Plea, tn Bev 


plead the general Iſfae, and this ſhall be before the Plea ente. 13. 
117 In a Precipe quod reddat ; the Tenant" came af tbe Grand and Br.LeyGager, 
waged his Law of Nox-ſummons, and at the Day, Ec. came to his N. 82. cites 


Lens nad the Denendart efirafiatandhs Default, and 2 45 45 K. 6. 7. 
Tenant may plead in Chief; per Finch, you cangot do ſo unleſs the Tenamt will _- 


conſent to it; and the Texant was thereof demanded; and would not conſent, 
therefore he waged his Law, and the Demantant took nothing by his 
Writ z but «f the in Day when the S tbe Denandent 
might bave releaſed the Default, as it ſeemm. 

12. In a Precipe quod reddat, where Efſeign is ca for the Tenant at tht N Lege 
Summons returned, eee N iſſued ; there he cannot pl. go. cites 


SI ena: lts 7 Gr dy deer n 36H. 6. c.23. 
Joign was not caſt by bim. | C.J | 


wh Jn what Caſes Law may be waged, and 
| W not. 


ſimple Contra, anch the Cominon Cale ad. In Debt upon an The City of 
Award upon a Parol 3. In an Account againſt a Receiver for London v. 
Receipts by his own Hands. Ath. In Detinae, though the Bailment were Wos. 
by the Hands of another. 5th. In an Amerciament in a Court-Baros or 
other inferior Courts not of Record; and in every of theſe Inſtances, the 
Action is grounded on a feeble Foundation, and of ſmall Conſideration in 
Law. Per Hatſell Juſt. 

+ 2. It is to be obſerved likewiſe, that there is a Wager of Law of Non- Note. This 
ſummons in Actions real, as where upon Summons againſt a Tenant, 3 


Wages his Law, ſaying, that he was not ſummoned according to the 
Law of the Land. "Thus — 21217 


againſt an 
Heir, muſt be on the Lands, which Gd dead 3 ron dſt, the Tenant the Grand Cape, may wage 
his Law of Non-ſummons. 


3. If Summons in Precipe quad reddat be not ſerved fn 
firſt Day of the Return of the Writ, the Tenant may wage his Law of pl. 57. cites 


Non ſummons ; tor f Days 3 of the Return will 21 E. 3. c. 46. 
not ſerve. 


| | So 
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428 (D aner of Law. 


Br. Ley Gager, 4. S0 it is dad in Wit of Deſeeit that if che Sherif 
pl. #7. cies. quod reddat, that the Temgnt is N. and 55 
ad per Belk, Ot ſummoned but by one of hos, the Tenant may wage 


the Foxcbee was not ſummoned according to ede IEP: * 
in Pracipe 

redda his Law, that be , 
ren ako Yalentiam ; Bat l. 5 


r ——— PNNNIET ARE 
Ig 5- But in 33 H. 6. C. B. ins Aerie hand red, he Tarn: 
ood. 


bur appeared on the Return of the Grand Capias, and pleaded Ni 
45% and would conclude to the Country, where the proper Trial was, 
ger of. Lan of Noa- ſummoos ; and the Queſtion there was, if þ 
Wave bie Plea of Wager of Law, and betake himſelf to a \ Plea 
to the Country? And the better Opinion there is, that he could not 
himſelf ypon his Covntry, end decline this Wager of Law ; and that 
is plajnly out of the Statute of Magna Charta, becauſe ic ĩs not Debt, nor 
Simplex, Loquale, but a Proceſs of Non-ſummons, from which he was to 
ſaye himſelf. Per Holt Ch. J. * 
LO 6. It has been ſaid chat a Man may Wage his Law of Me named Re: 
Oo. 2. Jon, as well az he may in the Original; per Brian and Chocke ; but per = 
Cate/by derne Queres; and the Writ was returnable 13 Trin. and the 
Summoners ſummoned him about the 15th of Corpus Chriſti 3 and . | 
per Checks, be may wage his Law of Non-ſummons, that he was not ſum- 
moned according to the Law of the Land; for the Law is, that he fall 
be Res ſummoned by the. Day in the Writ ; but Cateſiy ſaid, that he cannot 
wage his Law here by Conſcience, nor can he wage his Law ia Ree 
_ ſummons. 

7. Where Things are Part real and Part perſonal, the Defendant may wage 

his Law ſometimes for the whole, and ſometimes for Part only, Thus 
2 Roll. Abe. 8. In Detinue of a Box with Charters and Muniments, if the Plaintiff Counts, 
0. not of any Charters in particular, the Defendant may wage his Law of the 


whale, 19 H. 6. g. Becauſe before the ſhewing of it, the Box and all in t 
but a Chattel. | 


Id. Ibid. 9. If Detinue be brought far 4 Cheſt ſealed, with Money and Charters of 
Land in it, the Law lies of the whole. 


Id. Idid. 10. Byt otherwiſe it is if he declares of certain Charters in particular, and | 
if the Writ be not that the Cheſt was ſealed. 
Ta; this. = 11. In Detinye of certain artery and Muniments contained in a Cheſt 


the Defendant if Plaintiff declares of one Charter in Li the W may wage 
waged his his Law of the Reſidue. | 

La Who 

bot this particolar Charter, and did it immediately ; and the Reaſon feems to be, that when it is in a | Cheft 
incloſed, the Charters are of the Nature of the Enes which is only a Chatuel ; contra of Charter ſpecial ; 
for of this he cannot wage his Law, becauſe it concerns Fraxktenement. Br. Ley Gager, * 61. cites TR & 
r 5 f 


ole 12. But i in 20 anden a Contempt Treſpaſs, Deceit or Jujwry is ſuppoſed 
«If 0 ” is the Defendant, he ſhall wage _ becauſe the Law will not 8 | 
with an Oath to diſcharge himſelf 3 in thoſe Caſes. 


12 Mod. 674. ene where the Matters charged are Fas notoriouſly known, in 
Civit. London ſuch Caſe there are no Precedents of Wagers of Law. Per Hag Jult. - 

v. Wood. 

And per Holt C. Juſt. The » Secrecy of the Centra, which raiſes the Debt, is che Reaſon of the W 

Law; But if the Debt ariſe "from a Contract that is zotorious, there ſhall be no W of Law. * 
upon a Contra for a Sum in Greſi, Wager of Law will lie; Bur if Debt be As hays due upon 4 
Parol Leafe, it will nat Ve; and the Region is, med flag eee ; of the 
Profits of the Land, and Occupation of it in the Country, and ſo the Notoriety of the Thing excludes dhe 
Defendant from waging his Law. Ibid. 681, 


4 14. Agrecable 


— — 
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1 Agreeable hereto it was ſaid by Holt Ch. J. chat in Account, if the 8. . 684. 
Receipt was by the Defendant, the Defendant may wage bis Law, but not if NMaod v. The 
by the Hands of a third Perſon :* It is true, the Law is otherwiſe in De- Mayor of 


tiaue on Bailment 3; for though the Bailment was by the Hands of a third London, 
Perſon, the Defendant may wage his Law z but here the Bailment is not ne the 
rraverſable, but the Derainer, and that is the Point of the Action, and the verlable in thy 
becarſe it appears from the Nature of the Action, that a third Perſon can prove the 


0g. and 
| | per Holt Ch. J. 

12 Mod. 679. but in Account by the Baron of Receipt by the Defendant, by the Hands of the Feme of the Plai 
wage h's Law ; for the Baron and Feme are one Perſon in Law ; and therefore it is 


: 


the Common Law the Defendant ſhall have his Law in Action of Debt, u. Reponer, 
brought upon Arrearages of Account, whether the Account he before one Den oh 
Auditor, or many, as appears in 38 H. 6. £8 a. But the Reaſon why Caſe. , 
the Defendant all not wage bis Law when the Account in made before Ai. 
ditors, is upon the Statute of Weſt. 2. c. 11. for now this Statute bas made be 
Auditors Fudges of Record, becauſe they 'are impowered f tas com- : 
mit the Defeadant to Priſon, which none can do but Judges of Record. 3 
- 17. Alſo when the Matter of the Charge is pregnant with Matter of Law, 12 Mod. 67. 
there ought to be no Wager of Law, for that were to ſwear to the Law); Civit Londons 
as in Debt agaioft Huſband for Cloaths taken up by the Wife, the Huſ- . Wood. 
band ſhall not wage his Law, becauſe it is a Point of Law, whether he 
be hable or no, viz. Whether the Cloaths were for neceſſary Apparel of 
the Wife, without which be is not liable. © eln 
18. In Debt on an Arbitrament (it is intended where the Submiſſion is by 2 Sek. 683. 
Parol) the Defendant may wage his Law ; becauſe, though the Arbitra- Mood v. The 
tors, who are Strangers, are concerned, yet the Submiſſion might be ſecret ; Mayor of 
and that is the Foundation from-whence:the Debt ariſe. [% d%%½%J 
19. In Debt for an Amerciament in a Court - Baron, the Defendant may 14. ibid. 
wage his Law; the Reaſon is, becauſe the Matter is of ſmall Value whick 
eoncerns the Lord only; tranſacted- in Pais which might be without his 
Knowledge : But in Debt on a Judgment in a Court - Baron, the Defendant 
cannot wage his Law ; for the Judgment could got be but by Confeſſion or 
Verdict, and it was in a proper Court; all which the Defendant cannot by 
his bare Oath falſify; and the Authorities to the contrary are not Law; 
and ſo ĩt ĩs in Debt on a Judgment in a Court of Antient Demelhe.. ; - 1 
20. In Debt for Rent on a Leaſe-Parol, the Defendant cannot wage his Id. 664. 
Law, becauſe his Nr is notorious, which: is a better Reaſon than 
becauſe it ſavours of the Realty ; and ſo it is in Account againſt a Bailiff for 
the ſame Reaſon, his Management and Tranſaction being notorious. 
21. In Debt brought by a Gaoler againſt his Priſoner for Meat and Drink, 14. Ibis - 
the Defendant per Holt cannot wage his Law, not becauſe the Gaoler is 
obliged to find him Victuals; that is not true, as appears by Plow. 68. a. 
but becauſe the Defendant is in Durance, and the Plaintiff cannot take 
Security from him for Repayment; for a Bond will be void, ſo that 
he muſt be content with a Promiſe: And he did not deny the Caſe of 
9 Rep. $7. b. 88. 4. which was Debt by a Labourer ; it is but juſt that 
Vor: V. 5 R the 
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© "The iger the Prickly diocdits prove he was ae! rather than that the Deſendag 


Mall nbt mould be put to his Law.“ 
his LN 2 l 


cauſe the Labourer is compellible'td ſerve'by the Statate ; bare erp be be not —.— 
to the Statute. 1 Int. 295. u. 


/ 7 


9 R. ey. b. 22. But if a Vittualler © or Coiamen' Innkeeper bringeth an ARionfor- kls | 
Finchons's Gueſt's Victuals delivered to him, the Gueſt may wage his Law; for a 
Caſe. Victuntler or Ton-Keeper is not 'compellable to deliver Victuals till he be 
paid for chem in Hand: Add therewith agreeth 10 H. 7. c. B. 4. 
2 Salk. 664. 23. In Debt on a Bye-Law made by a Company, the Defendant in a Cate 
Mood wv. cited to be in B. R. about two Years before, waged his Law but Holt 
Mayor of Ch. Juſt. faid it was, becauſe the Counſel for the Plaintiff did not chal- 
London. lenge it; for he wondered at it then; but this 15-n6t fo ſtrong as Debt on 
a Bye-Law by a Corporation 3 for this without Notice; 
but the other only their ou Members, till Notice: And the Chief Jiltiee 
denied the Caſe in Co. Ent. 118. and the Caſe 2 No. r. 106. pl. g. 
4 Rep. 95. b. 24. Wegerof Law lies got in Que Mad, becauſe the King*s Revenue is 
inSlade'sCaſe. remotely concerned, upon Suggeſtion, that the Plaintiff is indebted: to the 
12 Mod. 671. King, and leſs able to pay him by the 1Defendant's Detainer of his Debt. 
The Ciry.of Per Hatſell Juſt. who-ſaid mn Reaſon, in Slade Caſe. | 


Wodd. 


1 Inft. 2g5.'n, 25. In Debt upon a Penalty given by Statute, the Defendant ſhall. ot 
l wage his Law. 


12 Mod. 671. 26. The very Cuſtom of London excludes Wager of Law in ſome Adis. 

_ Br. Ley as g oy for Diet, 1 E. 4. c. 6. Bro. Examination, 18. the Statute of 

"ger, 94+ PE, 5. before which no Wager of Law could be againſt a Londoner. 
er Hat 


. 1 
12 Mod. 633. 27. Soa revents Wager of Law, and no Mare 5p it 
"I's ——: upon Oath, 4 G. . | - 
Was. | 


Vent. 261, 28. Wager of Law was denied in Debt for Scavige mY b Pre, ert rl, 
N "oo and that confirmed by A of rol pu 's 6.79 1 F 

f Lond 

Dreien * Lev. 106. 8. C. by Name of Mayor, '&c. of London . Deputte. 


Vent. 261. 29. In Debt fer a Duty growing by a Bye-Law ; melee be outs 

The Mayor, rized by Letters CRT, no Wager of Law lies. 

&c. of London 7 

v. Depuſter. | Bi | | 

Vent. 261. 30. So in Caſe for Toll granted Gb "Ew 
o H. 7 

on of Debt for Toll by Preſcription, you cannot wage 


Precedent where a'M wage bis Lin © ni Ano wg 
Id ſh t a Man can in 2 u or 
"I le pl. 26. Draper v. D. Gi 


w 


- 


. who aſked 
N lber 


31. Where a Perſon of Quality intending a Marriage With a Lady, 
„ Haut bc her with a Jewel, and the — not kakæitig effect, ite dy, pe 
— a Action of Detinue "againſt her, and ſhe taking it to be a Gift, offered 
betas y her Law, the Court was of Opinion, that the Property was not 
changed by this Gift, being to a 1 nt. and therefore would not 
mn her to do i. 


id 


4555 Wager of . 5 431 


—_ Wan — 


E) bat n may wen Law, 
what not. 


N Alien ba ler bis La i tha Langing he cn fe 


Inn. 295. a. 


2. "A Man tiontlawed, oretteincaiiudn Arcaine, or bpbm un n 14, u. 
Contam Perjury, or-otherwiſe, hereby he dee nden . 
not WG. | 

3. A Man under the Age of twenty-one Yeats, (hall not- wage his Law; 
but a Feme Covert together with her Huſband ſhall wege her Law. | The Barks; 


why an Iafaut 
u., u¹νe' e cuuſe ke-cantor take an-Ogth, 17 l. 6.40. 


4. | Whereſoever a Man is charged is Executor or Admilniftraror, he ſhall 1d. Ibid. 
not wage his Law, for no Man wage his La of another Man's Deed. 
8. So where two ought to have their Law, and one is under Age, both ſhall, 14H. 6. f. 


be un ne the Infant cannot, and both ought to join in Plea. 49. b. 
is \Dumb and not Deaf, may wage his Law of Nun — f. 
9 and make it, randifhew his RAlſent by Signs. Adjudgell. N = 
In an 2fccount if the Defendant before a4uditorsi pleads Payment, or other K 3.f 
7 ins gen in Satin, the «Plaintiff may wage bis Lam of it, though 4. b. 


4. Tenant who.is ſammonediy_ an Cummaner where there t 0 be twa, 
may tunge bis Lato of Non- ſummom, a ugh Rr, Diſceit, 


rodhisLawofithe Land); pl. 11, cites 
2 the neee. 'bis Lam of N on-/ummons upon the Wiit of 50 E. 3. e. ib. 
mmons. 


- 9. In Formeden again} e and Orand Cape iſſued Br Ley dag. 
returnable 15 Mich. before which Day ſbe took Baron; and at the Day ap- Pl. 32, een 


y 
pearedand aged her Law of Non hlt und tlie Feme made her. Tos 12H. f. c. ag. 
alone wit bout ber Baron, and the Writ abared. 


10. He apa 1 ois perjured, ſhall: not wage his Br:LeyGa 

Law. I. 8 
Rt! Pr c. 32. 
| | per Litt. 

Tr. In Account; the «Dake upon his Account alledeed 7 allies of the br. Ley Gager, 
Plaintiff, by which be had received certain of the Money, and the Plaintiff pl. 49. cites 
-waged bis Law, that "they wert not bis Tathts; 'and'it wagadmitted ; and fo 21 E. 4. c. 49. 
ſee that the Plaintiff may wage his Law, and by it ſhall charge the Defendant, 

12. A Hail may not wage his Law, but a Reteſuer 8 

yfield v 


Barnfield, Per Holt. Ch. J. The Reafon the Book gives is, "becaufe 3 it is Canada which is as much as 


to ſay, becauſe it is- notorious to the Country : Becauſe the Country takes. Notice of his looking after the 
Manor, and have uereby an Opportuuity of Kol chat he rec wed the Reo. 1 Mdd. 681. 


— 


13. I btou t Debt upon a joint Contract, 1% 8 0 D. . E. Was Hob. 244 
tz i — 1 „ ee 41. B. tender \bis. Bfipgron, w. 
Law, that he with the reſt did not owe. ad A* D. = Nil Debent per 
Patriam, It was ia ſiſted that B. ſhould nor be admitted to his Law alone, 
becauſe they were all charged. as one Defendant, being for. a. Joint Debt, 
and ſo that they muſt all anſwer! — But 8 tobbe-unrea- 
ſonable ; for if fo, then by Ps ug others with me, as joint Defendants, 
1 muſt be. ſubje&.to their Plea,, though they would corifels the Action; 
and though Defendants may not ſever in Dilatories, yet in Bar they may: 


And. ufter divers Motions and Procedents produced, B. was received ro his 
Law, and che Plaintiff nunſuited, FOR 


ener” eee (Y Agatntt 
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_ (F) Againſt whom Mager of Law lies. 
2 Roll Abr. t; YN an A#ion brought by the Printe of Wales the Defendant ſhall wage 
110. his Law. 5 nee! . 
Pale. 14- 2. In Debt. brought by Merchant-Stranger it lies not. 
Godfrey and b 
Dixon's Caſe. —_— HEE TRE 
Br.LeyGager, 3. Where one is indebted by Specialty to a Man attainted, the King hall 
pl. 25. cites have it, c. contra if it be without Specialty; for there the Debtor. may 
49 E. 3. c. 5. wage his Law againſt the Perſon attainted ; contra againſt the King. though 
A Men u it was upon Contra? only; and therefore he ſhall not be in. a worſe Caſe than 
e he was before, and ſo the King ſhall not have the Debt; per Hamm and 
the King. Holt, Qyod non Negat urn. „ i 25%" 51 
Br.LeyGager, * £ | 
pl. 72. cites 30 E. 3. c. 1.—4 Rep. 95. b. in a Nota of the Reporter it is ſaid,” that in every Quo Minus in 


„ 


2 104 


the Exchequer, brought by the King's Debtor againſt one who is indebted to him upon ſimple Contract, the 


Defendant ſhall not have his Law, for the Benefit of the dig. as appears in 8 H. 5. Ley 66. 10 fl. 7. c. 6. 
and yet there the King is not Party ; a Fortiori where ſuch Debt or Duty is forfeited to the King, and he is 
the Sole and immediate Party. For Debt forfeited to the King by Common Law no Ley Gayer lies, © Cro. 
C. 187. Morgan v. Green. | | 1 | 3 


5 | ; if; - 490 
Br. Ley Gager, 4. In a Quo Minus in Scaccario againſt him who'uſurped upon the Poſſeſſion 
pl. 102. cites of the King which was leaſed to the Plaintiff, ſo that he could not pay his 
32. 5. e. 24. Farm to the King, the Defendant may wage his Law, as' appears in a 
ſhort Note there, where it is ſaid, that in 4 E. 4. it was adjudged, that a 
Man may wage his Law in a Que Minus; but contra Anno 8 H. g. tit. 

Ley, pl. 66. in Fitz. which was agreed for Law. 35 H. 8. wary *Þ 
Mig 215: 5. In Debt by Aſignee of Commiſſioners of Bankrupts the Defendant pleaded 
Oſborne v. Nil Debet, and waged his Law: And the Court held that he might, though 
Bradſhaw, the Intereſt and Power to ſue in his own Name be good to the Plaintiff by 


. cites 10 H. 7. the Statute of Bankrupts. But otherwiſe if the Duty itſelf had been ori- 


me ginally due by the Statute. U 

1 Inſt. 295. a. 6. If an Infant be Plaintiff, the Defendant ſhall not wage his Law. 
sti. 100. 7. An Action doth not lie againſt an Executor upon a. Conceſſit ſolvere of 
Hodges v. the Teſtator upon a ſpecial Cuſtom, per Roll. Ch. Juſt, for this would be 
Jane. to charge an Executor in an Action of Debt, where he may by the Law 


wage his Law, and an Action of Debt lies not againſt the Executor upon 
a ſimple Contract made by the Teſtator. Adjornatur. 


(G) Jn what Caſes the Defendant is barred 
from waging his Law, by having era- 
mined the Platntifk oz his Attoꝛney. 


1. HE Defendant's Right of examining the Plaintiff, or his Attorney, 
is founded on the 5 H. 4. c. 8. by which it is provided, That 

If before this 2. To eſchew Miſchiefs which be as well within London as other. Places, of 
Statute a Man bat diverſe fained Suits of Debt bave been taten by the People of 1he ſaid 

had-entered 0; * | 2 
into an Account before two Auditors for a Thing which lay not in Account, and they found him indehted, 
upon which the other brought Writ of Debt againſt him, it was no Plea for the D-fendant, that the Matter 
lay not in Account ; for it was his Folly to enter into the Account ; and ſo at the Common Law the Defen- 
dant was without Remedy. But now by this Statute he may tender his Law, and pray that the Party be exz- 
mined, whether it lies in Account or not, and if it be found that it does not, the Defendant ſhall make his 
Law and go his Way; but by the Common Law, the Defendant ought. to anſwer to the Debt, which is the 
End of the Account, and the Judgment of the Auditors, and the Matter of Account, is only Conveyance, 
Per Frowike Kelw. 8 2. b. pl. 3.—It ſeems, by the Meaning of this Statute of the Examination of the Attorney 
of the Plaintiff in Debt upon Arrearages of Account before Auditors, the Wager of Law does not lie, but that 
Nikhil debet per Patriam ſhall be received in Debt upon Arrearages of Account before Auditors. I contre, 

50 E. 3. againſt Gaeler, for Eſcape of one condemned before Auditers affigned. Dy. 145. pl. 63. Wile's Caſe. 
| bs Places 


#4 


* * * 4. 8 8 a.» 


Mager of Law. 


** 
8 


Places againſt diverſe People, ſurmiſing that they have accounted before their 
Apprentices, and ſometimes other their Servants, Auditors aſſigned, of diverſe © 
Keceipts, Duties and Contratis, had betwixt them, and that they were found 
in Arrearages upon the Account in diverſe great Sums, where there was never 
Receipt nor Duty betwixt ſuch Parties, to the Inte make them againſt 
whom ſuch Suits Ai year Bt 2 4 put them from 
the waging of ther Lu $he Hag, bef aft en [ud Alion, ſhall be ſued 
in Cities and Boroughs, ſhall have Power to examine the Attornies, and others, 
and theretpon to receive the Defendants to their Law, or to try the ſame by In- 
queſt after the Diſcretion of the Judges. | Ws 

2, In Debt upon Arrears of Account, the Defendant tendered bis Law and Br. Examina 
prayed that the [Plaintiff be examintd;) and ſo h n and ſaid upon Oath that ting, pl. 18. 
it i as; be bag counted, by which the Defendant was competied * ſwer cites 19H. 6. 


without, his Law: And fo; ſee that where the Defendant prays hat the © 4. 
Plaintiff, be, examined. ot ſwotn, this is peremptor y to the Fluintfff in his 4 2x 
Point, and fo, is the Ley Gager of the Part of the Defendant, and ſd is the pow OWE 
Oath of the Plaintiff in London; by the Cuſtom; where if the Defendant praye ; » - 
that the Plaintiff ſhew his Declaration, and he does fo, there the Defendant 
by this ſhall be condemned. to nafodt 9124 218 Qiao nt hoe! 


R I nfrnny Yorba ar rep 
3. So in Debt upon Arrears of Account; Defendant prayed that The Plain- ol — } 
tiff's Attorney be examined if the Matter lies in Account, and fo he tion, pl. * 
was, notwithſtanding that no Iſſoe was tendered; and upon Exemita- cites 1 H. 4. 
tion of the Attorney, it -appearad that it ar for Stuff bought iy be Det. 19. Ig the | 
fendant of the Plaintiff, for which he rendered his Law and, was , ad- Attorneyive=" 
, | een (nes $47 I eapninnng Þ points Dna noted hon $4: uſei to be ex- 
mitted. | | AL 91936G 0 nobride v0:c5 a valnmed, the 
Defendant ſhall be admitted to his Law. Br. Examination, pl. 3 3. cites 33 H. 6. c. 24. 


ahne eri Nee . 
VVV 
the Time of their Teftater; the Defendant temdb+d Vis Laue, he owed tion, pl. 5 cites 
them nothing, and prayed that; hey bei jexdmiditls and che Ophidt of the 3 H. 5: c: 46. 
Court was that they ſhall not be examined of another's, Dagdzy, leonira of an 333 
Attorney ;, for he may have Information of his Maſter, Sc.. Ap ehe Cauſe 6. cites 1 
of this Examination given by the Statute is, that if it be found un Exa- 6. e. 8. 
mination of the Party upon 4 Book that tbe” Marler dots: not lit ih Hecount, S. P. Ibid. pl. 
then the Law lies; and ſo this Caſe is out of the, Caſe. of zthe $tarute of 7: A. H. 
Examinations, by the Opinion of the Court, © © © 1 288 Where BY 
; cutors bring 


this is do have the Ley Gager, 


Action, or where Action is brought agaioſt;them;/Examiinition dot wt lia 
and Executors cannot wage their Law, Br. Examination, pl. n . fer Brian and Littleton, 
— Debt by an Executor upon Arrears of Account before Auditb#t in the Timt t Feflator, the Defendant ten- 
dered big Law and prayed that the Plaintiff be D d -the Bæcturor um exdmined, though it was of 
another's Deed, but not preciſely, whether be ſaw or beard of the Account, or was preſent at it; but whether 
any Matter which proves that it lay in Account, © came to bis Hands, and of  orber Points at the Diſcretion of the 
Juſlices, but not of the Truth of the- . afro oor ee the Examination it 4% awarded, that the De- 
fendant anſwer without his Law; a. Br. Examination, pl. 19. cites 21 H. ö. c. 54, 55,—But if ſuch 
MEE) 12) 


Adion was brought againft an Exetutor;"the Fu foalf bt pramined, Thid. 
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116K, 365 1 1 (concerning Freeholds and Wa + 8 We 
— nant real arnexed to Lands or Tenements, hereby a Mam and 
o Warram- 


his Heits are bound to warrant the ſame, and either upon 
= wy —_ Voucher, or by Judgment in a Writ of Warrantia Charte, to 
upon Con- Yield other Lands and Tenements to the Value of thoſe that ſhall be 


crafts ; but evicted by a fotmer Title, wasn fam mein een 
Warranties of - 

Lands, Ec. only are here ſpoken of. 

$F For Warranties of Goods and Chattels, ſee Vol, 1. P. 50. Tit. dais on the Caſey Later (0 


„Lord Gobs 2. For the better Conſideration of this Subject, * we ſhall ade it under 
ſays, that the the following Heads, under which we ſhall examine— 
of 


Warranties is one of the moſt curious and cunning Learnings of the Law, but the aa ot of thi Ln 
0 | 


(A) The ſeveral Kinds of Warranties. 
(B) To what Things a ttjarranty may be annexed. | 
(Cc) What Wozds and Clauſes in @ Deed will make a2 
Warranty. | 
(D) What ſhall be vetted a good tttranty in Deed, 
(E) What ſhall be deemed a good Warranty in Law. 
(F) Of the —— of a unral cMartanty, and how fat p that 
n 
(G) Cabat- all be deemed ſufficient Aﬀets to make a linea 
Clarranty à Bar, 
() Of the Natute of a collateral Warranty at Common 
Law, aud how far it wall var. | 
(J) Of the Alterattons ſrerovured dy the Statute Lat. 
(K) What ſhall b edeemed Warranties by Difleilin, Abatement 
02 Intruſion. | 
(L) Df the Effects of Warranty in Deed. 
(M) What Uſe may be made of a Marranty in Deed, 
(N) Who may take Advantage of a Warranty, and againſt 
| whom. 
(0) When a Warranty ſhall be ſafd to be defeated, determined, 
| ſuſpended 02 avoided. 
(P) Þow Marranties ſhall be expounded, 


The 


0 py nu Bits bf Udtartatines. 
7 ABRANTIES in their more general Diviſions are of two 


in 
2: Bn, a 4 8 or « Leaſe for Life is made by Deed, which 
12 1. Clauſe of Warranty contained in it, as when a Convſor, 
Feoffox or Tal Re = the Land to ahe Conotee, Feaffee 


| implied Wa „ Which is 
when it is ot et by are ne e by we 


Wenn Deed is is either lineal or collateral. 


DE es el Wairiey, which is when a 1 Iaſt. 365, 


+4 K ang Covenant real, mnened to the Land by him 1 Iaft. 370. 


who either was Owner of or might have inbericed the Land; and from 
whom his Heir lineal or collateral might by Poſſibility have claimed the 
Land as Heir from him that made the Warranty. | 

6. A collateral Warranty is made by him that had no Right, or Poſſibi- 
lity of Right to the Land, and is collateral to the Title of the Land. 


7: Alſo there is a Warranty which commences by. Diſſeſin or Wrong. Lit. ſec. 698. 


. Warranties likewiſe may be ſaid to be either general, viz. by one and 
his "Hein to another and his 2 ds or an and n to a cer- 
n K. | 


$4 „ 


4 


(B) To what Things 4 onarrant may be 
1 


I 
Wo Rn, Paſs wine 2 as Eiouſes and Lands; but alſo 
recholc n ce incor ot which lie in = as Advowlſons ; 
and to Rents, "Eonchns, overs, 172 like, which iflue out of Lands 
pr T nements : And it may not only be nexed to Inhericances in Eſſe, 
ilſo to Redts, Commons, Eſteve Sr. ae newly created. As a Man (ſome 
_ may grant a Rent, Sc. out of for Li e, in Tail, Ay in Fee with 
Warranty ; for Reer there can be no Title by font, Rent, yet 
there ride $e Title Prrcagens the Land « out © 15 ilfueth befo 
t the R Rent, which Rent may be 0e 5 Recovery 
the Land, in which N the Grantee 1. helf bimſel by a Warrantia | 
71 upon the eſpecial Matt 2 i 1 2 in Law may extend 
ele and dee i t newly 2 
adhd in Exch ange! wor - Kere vf Lan bs Ep ** 15 good, 
every Exchange implieth 12 0 . a Rent WEE 
9 may be granted or oe artition. 
2, If à Mah ſei 
a Wike fe, oy the k ſband 'relaſerh 9 * r and W 
ementa preditta, and 22 Wife bringeth a Writ of Dower of the 
Nett, . the Tertenant | houch, ay that al it the Releaſe enured by 
way of Extinguiſhment, yet the Warranty extended to it, and by the 


Warranty of the Land, all Rents, &c. iſſuing out of the Land, that are 
3 ſuſpended 


ranteth Te- 


annexed to or Inheritances 1 Inſt. 366. 


I auing out of the Manor of Dale, taketh Id. Ibid; 


% 
- - 


436 


ſuſpended or diſcharged at the Time of = Warranty created, are war- g 
I ranted alſo, , 1 Fran be p 
1 Inſt 389. a. But a Warranty doth not extend to aby it or many 
thouſand Years, or to Eſtates of Tenant by Fa. 3 aple, or Merchant 
or Elegit, or any other Chattel, but only to Freebolds or Inheritances, 
And this is the Reaſon, that in Actions which Leſſee for Years may have, 
a Warranty cannot be pleaded i in Bar as in an Action of Treſpaſs, or u 
the Statute of 5 R. 2. and the like. But in ſuch Actions, which gone bur 
a Tenant” of the Freehold * can have, as upon the ' Iatbite" 85 'H. 6; Afize, 
or the like, there a Warranty may be pleaded in Bar. [£2 66 e 
1 Inft. 385. a. 4. A Warranty may be made upon any Kind of ede Is upon 
Fines, Feoffments, Gifts, Sc. Alſo a Warranty may be made by and pn 
Releaſes and Confirmations made to the Tenant of the Land, although he 
who makes the Releaſe or Confirmation has no Right to the Land St. 
And yet ſome have holden, that no Warranty can be raiſed upon a bate 
Releaſe or Confirmation, withour paſſing ſome Eftate,” or Tranſmutation 
of the Poſſeſſion. But the Baw is otherwiſe; for if A. be'ſeized of Lands 
in Fee, and B. releaſeth to him, or confirms his Eftate in Fee with War- 


— — 
we A ps. _— — _ — * 


—— ——— f— - a 


— — —— — —— a—_ =. 
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& ranty to him, his Heirs and Aſligns, this Wander 186 good, and both 

| the Party and 11 Allgnee 1 er +71 WW | | 106.4 
THe & * i &: $5123, IF 

| | 10.7 , T 1 917 7 X 1 | Y i 
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(C) What Wozds and Clauſes in a Deed will 
make a TUarranty. 


—_ 


1 Inſt, 384.3 1. H E Word Warrentize, or Warrant, is the only ade nod effeftual 
Word to make an expreſs Warranty, or a meu in Deed, and 

therefore this Word is uſed in Fines. 
Id. Ibid. 2. And the Words Defendo, or Acquitto, although they are com mobly 
Lit. ( 733. uſed in Deeds, yet of themſelves without the other will not make a 


5 Rep. 17.18. 
Spencer'sCaſe. Warranty. 


— 2x — . 

ape. Werren r * _ 

FP" © — _ . — . 
1 


3. The Words Dedi & Conceſſi, or Dedi only in a Feoffment make a 

Warranty, when an Eſtate in Fee or Inheritance paſſes by the Deed; + 

- Rep. 18. 4. But the Word Conceſſi, only, or Demi & Conceſſi, c o not make ſuch & 

Spencer'sCaſe. Warranty, in the Caſe of a Freehold or Inheritance, © 

1 Taft. 366. 5. And by force of the Statutes of Bigamjs, Chap. 6. Dedi is made an 

4 Rep. 81, expreſs Warranty during the Life of the Feoffor. | 

Noke's Caſe. 

Dyer 42. 6. If a Man by Deed warrants Lacit to 7. S. and his Heirs, and this War. 

1 Inſt. 383. rantor does not bind his Heirs to the Warrantee; or does not warrant ro 
J. S. and his Heirs, but to J. S. and his Affigns, theſe are good Warranties. 

Dy. 4. 7. But if a Man makes a Feoffment in Fee, and Warranty to the Feoffee 
only, without naming his Heirs, there the Warranty ſhall endure only for 
Life, becauſe it is taken ſtriftly. And yet if the Feoffee recovers in Value 
he ſhall recover Fee Simple, becauſe he loſes Fee Simple. "7 

Id. Ibid. 8. If a Man makes a Feoffment to one and his Heirs, and binds himſelf 

and his Heirs to warranty againſt all People, and does not ſay with Cer- 

tainty to whom, nor for how long he will warrant, yet the Feoffee will 

have a Fee Simple in the Warranty, as he had in the Land: Bur if the 

Intent of the Warranty appears plainly by expreſs Words, the Warranty 

ſhall extend no farther. | 


1 Inſt. 384. 
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1 05 3 D) bat 


(D) abe wen de deemed o 00d ee 


Warranty in Deed, e bee fads is 
e Add. 

J. FA premiſed that to every good Warranty in Deed, in order 

bind, theſe following Circumſtances are requiſite. 

. for if an E. . 

fact e 


Heirs to warrant the Land, in this Caſe alchough ts. Feoffment be only 
voidable,, the Warranty is void. 


4- Bir, if a Man of. I of Age and an Infant melee a Fealfwent io Fee 14. Ibid. 
with Watranty, this Warranty is not void in Part, and good in Part; but it 
is good for the hah. rotary Lamang full Age, and void as t the | 


Infant. 
be made by Deed i in Writing ; for if a 


aug 


5. Secondly "That the Warranty 
Man makes a Feolfment by Word,” and by Word binds him and — 
to warrant the Land; this is not a good Warranty : u 

6. So-if a Man gives Lands to another by "his la Will, and thereby binds 1 Toft. 386. 


bim and his Heirs ce warrant it; this Warranty, — the Wilt be in 
Writing, is void, becauſe a Will in Writing is no Dead. 


7. Thirdly, That there be ſome Eſtate to which the Warranty i is — wn 96. 
that may ſupport it;; for if one covenant to warranty Land to another, and 

makes him no Eſtate, or males him an Eſtate that is not god, and cove- 

nants to warrant the Thin og granted in theſe Caſes the Warranty is void. 

8. Dikewilc if the Eftace to which the Wutranty is annexed is 1 14. Wia. 

the Warranty dependant on it is determined likewiſe. s if a Man 
mbkerh u Gift in Tui, and warranteth the Land to him and his Heirs, 

aid after wards Tenent in FAV matseth a Feoffment and dieth, without Iſſue, 

he ſhall not rebut the Donor in a Formedon in Reyerter, becauſe that the 

Eſtate ts lich the Warranty is annexed is determined. 

9. Fourthly, That the Eſtate to which the Warranty Uandbred, be ſuch. 1 Inft. 378. 
an Eſtate as is able to ſupport it, and therefore that ir be 4 Leaſe for Life 5 Rep..17- 
at the least; for if ohe altes a Leaſe for Years of Land, and binds him- ty 
ſelf arid his Heirs to'warraiit the Land; this is nb good Warranty, neither 
will it have the Efe& of a Wurranty ; bot this inay amount to a Covenant, 
e 8 

o. Fifthiy, That the Warranty deſcends upor bim, chat is Heir of the, jus. ... 
2 Blood by the Common Law to him that made the Warranty 
not upon another ; fot if Tenant in Tail in Borough Elis diſcontinues Becauſe 
the Tail, and has Idue two Sons, and the Uncle 3 to the D iſconti- r 
nuee with FROG: ne * ia 0 goed N ee to bind the cording to the 
younger de | bal vate 1 247 210 


Nature of 
[ Tenements 


/ cu} Woah te hating 1 Bam of th Common Lam * 


tr. So if in this Caſe Tenant in Tall difebütinues the Tail with Warranty, 1 Taft. 12. 


in 


, tothe Value 
barte by 


is Warranty. 


that the 

1 g n fe 
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Vor. V 5 3 | 12. So 


he Led As the younger. Sos is I 


arranty, and Liz. fec. 225. 


Se. hayj two EF ſeized of other Lands in the fame Borough Lit- 735. aod 
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2 12. So if one gives his Land to the eldeſt Son and the Heirs Male of 
28 Body, the Remainder to the ſecond Son, Sc. and the eldeſt aliens wi 


becauſe the Warranty, having Iſſue a Daughter and dies; this is not a good Warranty 
Warrany . to bat the ſecond Son. eee 9 
ſcended to the | | \* | 


Daughter of the'elder Sov, and not to the ſecond Son. Lit. Ibid. 


Lit. 737- 13. So if Tenant in Tail has Iſſue two Daughters by divers Venters,. and 
dies, and they enter, and a Stranger diſſeizes them, and one of them re- 
leaſes all her right, and binds her and her Heirs to warrant it; in thi 
Caſe the Warranty is not good to bar the Siſter, becauſe they are of 
Blood only, and the one cannot be Heir to the other according to the 

| Courſe of the Common Lax. | | 77 

1 Inſt. 387. 14. So if two Brothers be by Demi - Venters, and the eldeſt releaſes with 
Warranty to the Diſſeizor of the Uncle, and dies without Iflue; this is 
no good Warranty to bar the younger Brother; for a Warranty, as has 
been ſaid, muſt deſcend upon him that is Heir at the Common Law to 

: him that made it. on ö 6 EY 

Lit. ſec. 745- 15. Sixthly, It is neceſſary that he that is Heir do continue to be ſo, and 
that neither the Deſcent of the Title nor the Warranty be interrupted, for 
if one binds him and his Heirs to Warranty, and after is atrainted of 'Trea- 
ſon or Felony, and dies; this Warranty does not bind his Heir. | 

id. 946 16. So if Tenant in Tail be diſſeized, and after releaſes to the Diſſeigor 

The Reaſon With Warranty, and after the Tenant in Tail is attainted of Felony, and has 

un 3 Iſſue and dies; this Warranty will not bind the Iſſue. | 

thing in this | 

Cafe maketh a Continuance but the Warranty, which cannot deſcend to the Iſſue in Tail, becauſe 

Blood between the Iſſue and him that made the Warranty is corrupt. Id Ibid. ; 


10 Rep. 95. 17. Seventhly, That the Eſtate of Freehold that is to be barred be 
Seymor'sCaſe. put to a Right before or at the Time of the Warranty made, and that he 
| to whom the Warranty does deſcend have then but a Right of the Land ; 
for a Warranty will not bar an Eſtate of Freehold or Inheritance in Eſe, in 

Poſſefſion, in Reverſion or Remainder, that is not diſplaced and put to a 

Right before or at the Time of the Warranty made, though after at the 

Time of the Deſcent of the Warranty, the Eſtate of Freehold or Inheritance 

; be diſplaced and deveſted. | + 0 

Id. Ibid. 18. And therefore if there be a Father and Son, and the Son has a Rent- 
The Reaſon Service, Suit to a Mill, Rent-Charge, Rent - Seck, Common of Paſture, 
3 or other Profit Apprender out of Land of the Father, and the Father 


ally ſeized of Makes a Feoffment in Fee with Warranty, and dies; this ſhall not bar the 
the Rent or Son of the Rent, Common, Sc. 

Common at 

the Time of the Warranty, and he who is in Poſſeſſion needeth not put in his Claim, either to avoid the 
Fine or collateral Warranty. 7 4 r 


Th 19. And although the Son after the Feoffment with Warranty, and 
>a —= Py before the Death of the Father had been diſſeized, and ſo being out of 
— at Poſſeſſion, the Warranty had deſcended upon him, yet this Warranty ſhall 
the Time of not bind him. F | \ 


the Creation 
of it did not extend to any Eſtate of Freehold or Inheritance in E. 


Id. Ibid. 20. So if my collateral Anceſtor releaſes to my Tenant for Life with 

Warranty, and dies, and this Warranty deſcends upon me; this ſhall not 
bind my Reverſion or Remainder. 

Id. Ibid. 21, But if in the Caſe before the Son be diſſeized of the Rent, c. and af- 

'_ - *- firms himſelf to be diſſeized by the bringing of an Aſſize, (for otherwiſe 

he ſhall not be ſaid to be out of Poſſeſſion of a Rent, or the like) —— 
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after the Father 'releaſes with W 


W S 
teral W. ſhall bar and bind the Son of his Rent, 1 5 
_ 22. Andi —— tnth Warieney be di abd my An, lth. 
ceſtor . releaſed to the Diſſeizor n aol dies 3 this is a good rr 
wn b 


Eſtate of 
1 2 


23. h Ire the Were or whe aner. v 
Anceſtor,” and that he is bound by it 3 for the Heir ſhall never be bound 


25. Tenthly, That the Heir-that is to be barred by the Warranty be of 1 Rep. * 
full Age at the Time of the Fall of the Warranty; for if the Anceſtor makes 

a Feoffment, ot A Releaſe with, Warranty; acid the Heir at this Time be Ct. 
within Age, and after he dies, and the Warranty deſcends upon him 

within Age; this Warranty ſhall not bind him: But if be become of Age 

after the Warranty of 8 Anceſtor, and before his Death ; in this Caſe 


the Warranty may bar him; therefore he muſt der: not to ſulfer 4 
DIED Age, before his Entry. 


00 wehe fait be deemed a good Warranty n 


= 5 Law. 

= ST7ARRANTIES in Law are fo called, becauſe in Judgment of 1 lag. 384. 
Law, they amount to a Warranty without the Uſe of. the Word 

Warrant. Thus 


2. The Words Didi & Conceſh, or Dedi only in a Feoffment, makea, _ 
good Warranty in Law, to the Feoffee.and his Heirs during the Life of the d Frs 
Feoffor. | the Feolfor, 

the 
ſhall not be . Fas whe hn ta 
by expreſs Words in the Deed. F. N. B. 137 


1 But the Word Conceſi only in Fine or Feoffment, does not make a 
Warranty in Law. 


4. A Warranty in Law may be good in its Creation, although it be wich- 1 Inft.” 386. 
ow Dead 3 for if a Man by his laſt Will and Teſtament- deviſes Lands to 


another Man for Life, or in Tail, rendring Rent to this Eſtate there 
is a Warranty in Law annexed. 


5. And although there be an cxpreſs Warranty in the Deed, yet this does Ea. 384. 
1 take awa implied Warranty of the Law. 


6. Every Partition and and Exchange implicsin it, and has annexed to k. «tat. 106, 
fecal Warranty in Law. 


384 
72 If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or 


without Deed, reſerving a Rent, or of a Rent-Service by Deed; in theſe Tr . 
Caſes there is annexed eee ee the Donor or e 
um 


33 
the Benefit of 


8. So 
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ta a \ Woman, there is'a; Watranty in 
included, which is that the Tenant in Dower being impleaded, ney in La 
| and recover in Value à third Part of 95 the is / dowable. 
Id. Ibid. 9. And this Warranty in Law is of the Nature of 'n lineal Wamadey, a 
ſhall bind as a lineal Warranty only, for it never bam any collatoral Title. / 
Id. Ibid. 10. And hence it is, that this Wake and Aſſets in ſome Caſes is a 
* Dr for other Lands which are de- 
ded to the Iſſue, and he has eren, o © wh that other 
Lands ate deſcended to him. | 
1d. Ibid. 11. But if Tenant in Tall of Lande; makes a Gife in Tal, or Eke. 
Life, rendering m_ apt rap this ds d Har. 70 an | 
12. And yet if other ces) in Beo-Gimple'” ſeen, Hane in 
Law and Aﬀets in a goed Mer. pt? 
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(F) ) Of the Matar of. 8 Warranty, and ; d 
how far it mall bind. 5 = | 


Warranty is called Lineal, when if no Deed wich Warranly had 

been made by the Father, then the Right of the Tehements:ſhould 
deſcend to the Heir, and the Heir ſhould convey the Deſcent from his 
Father, c. 

1 Inft. 3700 2. And it is added by Lord Coke, that it is called a lineal Warranty, not 
becauſe it muſt deſcend upon the lineal Heir; for be the Heir Lineal or 
Collateral, if by Poſſibility be might claim the Land from him that made 
the Warranty, it is Lineal, having Regard to the Warranty and Title ef 
the Land. 

Lit. fec. 703. 3. As where a Man ſeized of Lands in Fee, maketh a Feoffment by his 
Deed to another, and binds himſelf and his Heirs to Warranty, and hath 
Ifue and dies, and the Warranty deſcends to his Iſſoe, this is r 

| money 
Lit. ſec. 706. So if there be a Grandfather, Father and Son, and the. Giaodſather bs 
1 Inſt. 371. diſſiized, and the Father releaſes to the Difleizor beiag in Poſicflion with 
| Warranty, Sc. and dies, and after the Grandfather dies; this is a linea} 
Warranty to the Son; and although in this Caſe the Warranty deſcends 
before the Right, yet it is a good Bar. 
Lit. ſec. 707. g. Likewiſe if there he two Brothers, and the Father is difſcized, and the 
eldeſt Brother releaſes with Warranty; and dies without IfToe, ad after 
the Father dies, and the Warranty deſcends to the younger. Son; this is 
2 lineal Warranty to him, for though the Udeſt Son dicd in the Life-time 
of the Father, yet he might poſſibly have conveyed the Title to his youn- 
ger Brother, if no ſuch Warranty had been, 
Tame, te © 6. Aud in every Cuſe chere dne detnatidsan Eſtate - Tal, if any Anceſtor 
on Sar of the-Idhc in Tait whether he had -Polleffion of 7 or not, has 
made a Warranty, and if the Iſſue, that was to lit In 1 
may or might by Poſſibiſity, have ' conveyed to hos Fe Title by Force 
of the Gift by him that made che Warkamy; this is u Tides!” 25 py 
whereby the Iſſue in Tail ſult not”! b Barfed, except f de hive After 
bim deſcended in Fee-Simple. 0 

7. Ab if a Man be ſezel of Land- bf an: Eſtatè Tofr < 4 Ba 1. 
K Body begotten, and makes a Fegffmemt of it, and binds bitif * 
his Hdirs to warrant it, dad has THe: dad dirs; ans Wafſanch dete 

upon the Iſſue is a lineal Warranty. 4 
Lit. ſec. 719 8. And if Lands be given to one and the Heirs Male of his Body, — 0 
: want of ſuch Iflue to the Heirs Female of his Body, and the — wt 
es 


Lit. ſec. 703. 3 


4 


webs d Neuen with Wainors, and; has Idue a Sen ind « Daughters 

ao}; dias 3 this: Warranty is Hera to che Sen, and F che Sat. dies without 

Ive Male, i is iges Wartanty from whe Father to . 
* But if the Brother i bis Life- nde releaſes to the Diſcontinnee, We. Id. Ibid 

with Warstaoty, Sc. and; after dies without mag this ix a collietal Wars The Reon 

ranty to the Deughaer. 36898 11 10 £454; ' is becauſe ſhe 


-nl 10 61926 nt 2d Nom 21 ,yidozie 520 | #7 | [31 — 
Ribe which, be hack by Pose ef the Remaidden by any e that the Bro- 


en nenen Id. bid... 
if Lands be given to the Hotband ; and Wife and the Heirs, ider Lit. 714. 

ies en eden, and they have Iſſue a Son, and the Huſband, oat bet -q 
continues, and "ties, and after the Wife releaſes with Warranty, and dies; in ti, 


this is a lineal Warranty to the Son. unleſs Sin 


Aſets by De- 
: B cy — becauſe their Iſſue ought to convey Gale Digha © Hold 20 Putker, and 


Mer WO Bodies beg Formam Doni, e 
7. 172 05 (poet neal War os 3s hen 1a, 4A 7 1 TO) EI 
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an and W. an 3 and the 1 Iaſt. 375. 


11. Ang if Lands be given toy 
Heirs "thr Lands be 2 8 Mn ao Vi d*ate difſerzed; and the Becauſe the 
Huſband releaſes with Warranty, and dies, and after the Wife dies; chi 1 *. Rent 
dane eee $85 V Hab 
1 tic} #14. T9 - 5 
| Mother of their to Bodies gngepdered, a BIS Id. Ibid. 


2 Tr Father gives Land to his eldeſt Son-and the Heira Male of Lit. 718. 
his Body, Sc. the ee to the; RO, Soy pt the the. eldeſt; os? 
aliens in Fee with Wartant 11 


ad has Iſſuę Female, =p 
ve Male z this.is a li ine > 3g; pI, - op co 


an PTE. ne W ad 
arrant 2 
13. It is a Rule as 10 che om wet Wan r age that they 1 the Ri ig a Lit. ©. 7 | 
Fee-Simple without Aſſets, for he that demandeth Fee-Siniple by any o io myo 
his. A ſhall be barred. by; Warranty lineal nnch anden uppen 
him, unleſs: he be reſtrained by ſome Statut. e cid iind 
14. But it doth not bat the Right ef an Eftace=Tail, ales the Heir Lit a 718. 
che" Warranty, by. Deſcent | in 1 e by the lame Anceſtor that made 
arr ©: 490; a che ad 31507 I] £ 1 
g. Ter if ue Ive in Tal An che Allet deſeendedb and Ges, the lüue 1 393: 
of ti Iſſue is not barred by this Warrabity and Aſſets: Bat if the fu. 
to whom the Warranty and Aſſers deſcended, had brought 4 Formegen, 
and by Judgment had been barred by reaſo of the Warfamey and Aſers':- 
In chat Caſe, though he aliens rhe” Aﬀers, yer rhe Eſtate· Taft is Barred | 
for eve „ liallik 2:09 16 196361 447 bog 3k ils Aa 
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(@) - What ſhall be deemed: ſuffivient. TY EX 
ee lineal areas © Br. 5 


91 Krenz. 1013 0 occhi dib gos 20 bn 4 
HE Aﬀets requilize-to-tnake; lineal Wantant a Bar, miſt have: 8 
fix Qualities, Firſt, they! miiſbi be Aſſeti (thas-is) equal Vene? u 


moigne is no Aſſets, becauſe it is not valuable, and dierefbre wes tochm eau; 22 Swe e 
nory- Homage and Fealty. But an Advowſon is Aﬀets, Id. Ibid, 


. 5 U . or 
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or more, at the Time of the Deſcem; Secondly, they muſt be of Deſcent 
if not by Purchaſe or Gift. Thirdly; they muſt wee in Fee Simple; 
and not in Tail, or for another Man's Life. Fourthly; they muſt deſcend 
to him as Heir to the ſame Anceſtor that made the Wärrunty, Pifthiy, 
they muſt be of Lands or Tenetments; or Rents or Services 'valuable;or 
other Profits iſſuing out of Lands or Tenements, and not pes ſonal inert 
tances, or Annuities, and the like. Sixthly, It muſt be in State or In- 
tereſt,” and not in Uſe or Right of Actions, or Right of Entry';/-for they 
are no Aſſets until they be brought into Poſſeſſion, But if 'a Rent in Fee- 
Simple iſſuing out of Land of the Heir deſcend unto him, whereby it js 


extinCt, yet this'is Aſſets; and to this Purpoſe, hath in Judgment of Law 

« Cootifitiatice, *7 573 .. . 
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| 1 5 nl wht ee ee 
(H) Of the Nature of a collateral TUarrantp 

1; Los of YT, mA gal being MLL @ 1 
at Common Law, and how far it barred. 
Terms & la Is HEREVER the Heir cannot by any Poſſibility convey tohims 
Ley Tit. Gar- ſelf a Title by Force of his Gift that made the Warranty, then 
ranty. that is a collateral Warranty, and thereby the Right of the Heir ſhall be 

| barred, without any Aſſets. ene n 

Lit. fee. 709. 2. As if Tenant in Tail diſcontinue the Tail, and hath iſſue and dieth, and 
The Reaſon the Uncle of the Iſſue releaſe to the Diſcontinuee with Warranty, Sc. and 
that the War- dieth without Iſſue, this is a collateral Warranty to the Iſſue in Tail, be- 
ranty of the cauſe the Warranty deſcendeth upon the Iſſue who cannot convey dimfelf 


— t to the Entail by Means of his Uncle. ab” 
the Land en- p its v + |; 1 1 TY" { 8. 


tailed, ſhall bar the Iſſue in Tall is, for that the Law pteſumei that the Uncle would not onnaturatly Mün- 
herit his lawful Heir, being of bis own Blood, of that Right which the Uncle never bad, bat came to the 
Heir by another Mean, unleſs he left him greater Advancement. 1 Inſt. 373. 4k. 
88 „ | gion? 142107 ve 3 1.2, ied 
Lit. ſec. 707. 3. If there be Father and two Sons, and the Father is difſciſed, and the; 
younger Son releaſes with Warranty to the Diſſeiſor, and dies without 
Iſſue, this is a collateral Warranty to the eldeſt Son, becauſe; that of Jack; 
Land as was the Father's, the Elder can by no Poſſibility convey to him: 
the Title by Means of the younger Sonn. J 
Lit. ſee, 704. | 4, Likewiſe if there be Father and Son, and the Son purchaſe Lands ini 
The Reaſon Fee, and the Father of this diſſeiſeth the Son, and alieneth to anothes in? 
is,for that if Fee by -Deed, 20d byf the ſame Deed; bind him and his Heirs: ro Wer- 
J ranty, Sc. and the Father dieth, fle Son is barted by this Warranty which: 
had been is a collateral Warranty, though it deſcendeth lineally from the Father to 
made, the Son the Son. 
could in no —ͤͤ ͤ— 6.5 n 3 
Manner convey his Title from his Father to him, inaſmuch as the Father had no Eſtate in Right to the 
Land, but was collateral to the Title of the Land. Lit. ſec. 705, | 


ä 


Lit. ſec. 708. Us. Alco it Tenant Tan bath lſſde Three Sons, 36d diſcontinue the Tail 
But if the in Fee, and the, middle Son releaſe _ his Deed to the Diſcontinuee, and 
eldeſt Son die bind him and his Hits ro) Warranty, and after the Tenant in Tail dieth, 
ma and the middle Son dieth without Iſſue, this is a collateral Warranty to 
” a _ the-eldeft Son, inaſmuch as he can by no Means convey to him by Force 
recover, be- Of the Ilail any Deſcent by the middie Brother. 


cauſe the | 
Warranty of the middſe One is lineal to the Voungeſt. Id. Ibid. 11 
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6. Many other "__—_— might be produced whete theſe collateral War- 
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| EFORE' the Sings of Glen al Wurde ich deſcended td Lit be. 697, 
"them which wete Hleitt to thbſe who” made tHe Watranties, © wee 


Bars to the ſame Heirs to. deriian ſang any pi Lands or Tenements. agalnſt the 7 
Warranties, except" The arrant which' commenced. by Diſſeizen. For dN 4221 A 


— EE was no Bar to the” Heir, fot e Warranty comme 
ak j 44s 0 90e 
as enated," =; 1 Inſt; 3652 


». VIZ. by Diſſeizin. . A La 
21 Fs Statute of Glouceſter fout "tag 
Ss With Whey atid diet 
char be 90 Bar to the Heir id ,a Writ of Mott; Nor Mithoc 
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That if x Teuant by che Cortefy 
Aſſets It Fee-Simple. ' And if Lands A Tooth deſcetd 15 the H 
from the Farher, he (Hall be barred, having nog to the Value theregf. 
4. Adly. That if che Heir, for e char Time EE 
doch evrer th La of Bi Mother by Fore aus Ae and 
e deſtend to the Heir from the Father, * the toi 
agaioſt the Heit the fan c the Mother by «Writ of 
Toa which ſhall iſſue out of ch Retbrd," oe er 
ought'to warrant, as hath been done i io other Caſes, 
= comerh into the Court, and 150 he” e 0 
Icdly. Thar the Iſſue of the 800 at xecover, b Oil 'of dar 4 1. Ibid. 
af? and Beſaiel "ſh; et. 1 5 4 ud \ Ls 
Abd laſtly, That che Heſr of the Wife after the Deich | 
. Mother, all be” birred of His RAISE demand Hark 99 5 4's 
Mother by Writ of 'Entty; whick”? $, Fathet aller op tf FN | 
| Mother, whereof no Fine was 1 e — Tat | 
7: Likewiſe by ebe rith He. 0; the W ky Vie fe tbr i = biel bl 
bad s Death ſhall alobe,' or with |; "ſacteedivg Ed ſe ee if 
confirm or diſcontin NY Wartavty, the 10 8 "2 jock %3 wy j 
in Tail, of the Gift of Er former 1 Ar es 1 are _ A 


3 Re 


Warranty, Ac. is made To, ©; al x 
8.“ Ati | Laſtly, * the 4 & 5 Aan. c. 'y 55 nA 
be made after th Day of T. Id} nos 


10”: d 0 


nde Ifter 1705 7 ot 
of any Lands, 2 or rk Mw. 55 "Uefce e 2 
coming to any Perſon in Reverſion or v n 
no Effeg; and likewiſe all collateral Warranties real hind. of 
che ſaid Trinity, Term, ;of any Lands; eee a =; ly e A1 x 


any Anceſtor wh o has no Ellate of Inheritance in 
Moll be void againſt his Heir, 8 Lal eomwinmens e toll, cx. ee Hob x 
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6 hen thay! de d 
- Dilleilin, Abate 


-ARRANTIES are ſaid to commence by Pifſcifin inthe he fol- 
© lowing Cafes, a- ui Br 2 
2. Where — is Father and Son, and the Son hafeth Land; Ec. ad | 
letteth it to the Father, or any other Anceftor, for Term of Years, ot at - 
„aach the Fächet; @e.'thereof — odeaffech ay6ther in Fee, abd 
biads him and his Heirs to Wart ranty and the Father dieth, whereby the 
Warranty defcendeth upon the Son this'W Was commences by Diſſeifin, 
Lit. fee. 698, 2. In the ſame Manner, if Tenant by Elegit, Tenant by Statute Merchant, 
Statgute Staple, Gyardian io Chiyalry, ot de or begauſe of Nature, 
x 2 a Feoffment in Fee with W. bac 22 this all dot, bind the Here 
ſuch Warranties commence h 


* Alfo if Father and Son pu ee Lg Lands to have aod to hald to.them 
Sc. avd after the Father alien the whole to another, and bind him 
his Heirs to Warranty, &c. and after the Father qieth, this We Maa 
25 to the Moiety which belongs, 5g che Son, commences by * rag ih 5 
eitz 


» In8.367. b. 5, Bu if yeah nana were to th Win. and the Sog 
7 asd.t the Father makes a coffrae nt * EY . a 
fiec, re>entes 
27 Nad in the Life af the Fathes, then, joy DES | 
Rar to the. Son, for that therein ho had 


emereth in the Life of the Father, 
re rel If che 
15 3-4 E! the te Son's Nx t@ that Moietys, h — 5 


by 


— ieth, the, Son Wall have. an Aſſize 
3 92 as fo, the Son's Moiety, it would bea l 


2 Ibo Warranty would defeated in Patt and ſtand good good 
14. Ibid. alter Hind, the Purchaſe had beep ta the Father 22 
pa . k irs.0 112 FApeh then, he Ear 085 of the Son i in 15 Lite e the 
ather, in Avoidance of the 3 had not availed h * 
4 4 11 K awfully: copveyed ava giety. + 75 
x Inft. 366. b. 1 70 the F Leber bl Sade or Life, WIR to ths 7, io ' Fee, aud 
e and Conſens, maketh a Leaſe for 115 5 12 the End nd 
gig 15 make a n in Fee * W how, K "Is 
| WR eb | this 1 18 exgcuted accord rding| Ys . th 
Fete arra Dilcifio, 
OY Ro Son if one Bethe eh make + Gift in Tail 0 avother, and the. 
1 Done le r with Warranty, N 2555 
e ihe Warm deſcendgth y ypan rhe Donor $86 949 
38 Warranty 1 1 $ by D Dif 11 
2 5 LOVE er, the Son, and a third Perſon are Joann in * 1 
aud: tlie f 10 7 gt the Wi in Fes, of the whole with Warranty and 
Perſon ſhall 891 ArgqanLy. a8. to the Hart of the, Son, and the 
3 5 beging by. . nene „ 1 yes ts 
for his own es N 14 : _ — ain! 8 5 k w | pp. 7 _ 


3 Inſt. 369. b. Aid if à Mai who hath nb Right; were into Lande and makes a 
LEW of them with Warranty, this commences by Diſſeiſnn:n 


1 Inſt, 366, 11. Lord Coke enumerates ſeveral Qualities belonging to Wathania 
367. commencing by Diſſeiſin. 


12. Firſt, That the Difeifio is generally done immediately to the Heir 
who is bound by the Warranty. 


Secondly, That the Warranty and Diſſeiſin are Simul and Semel. 
18649185 E 14. And 
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14. And yet if a Man commit a Diſſeiſin with Intent to make a Feoff- 5 Nap. 80. 
ment in Fee with Warranty, although he make the Feoffment many Tears Fitrberbert' 
after the 77 yet being done with that Intent, it ſhall be a Warranty . 
corhmencing by Diſſeiſin. . | 


# 4 4 TY Os 7 
16. The Law is the ſame with teſpect to Warranties commencing by Inft. 367. a. 
Abatement or Intruſion, if the Abatement or Intruſion be made with Intent | 
to make _@ Feoffment in Fee with Warranty, for theſe alſo commence by 
Wrong. : «bem vi heel ©; 

| 16. 80 if a Tenant dieth without Heir, and an -Anceſtor of the Lord 1d. Ibid. 
enter before the Eacry of the Lord, and make a Feoffment in Fee with War- 
ranty, and dieth, this Warranty ſhall not bind the Lord, becauſe it com- 
menceth by Wrgng, being in the Nature of an Abatement. 2 


1 
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(L) Of the Effects of a Marranty in Deed. 
I, H E Effect of a Warranty in Deed has been partly explained in 
1 - conſidering the Nature of the ſeveral Kinds of Warranty. It may 
be neceſſary however to obſerve that a Warranty in Deed always bars the 
Warrantor. himſelf of the Land ſo warranted for ever; ſo that all the preſent. 
and future Rights which he hath or may have therein are thereby extinct. 
Therefom. : 117 of bY Fold umm 95 24 thr 
2. If the Father be diſſeiſed, and the Son it his Lifetime releaſe all his , Int. 265. 
Right in the Land to the Diſſeiſor, and make a Warranty of the Land in a. & b. 
the Deed, and then the Father dies, and Right of the Land deſcends to the 
Son; in this Caſe, although the Releaſe does not bat the Son, yet the 
Warranty bars him. Has e. She, 
3. For the moſt Part likewiſe, it bars the Heirs of him who made the 1 Inf. 374- 
Warranty, to whom the ſaid Warranty deſcends, to demand the Land againſt b. 334. 
the ſaid Warranty ; for if the Warranty be lineal, it is, as has been ſhewn, 
a Bar of an Eſtate in Fee-Simple without any Aſſets, that is, without any 
other Land deſcended to him in Fee-Simple from the ſame Anceſtor that 
made the Warranty: And with Aſſets it is a Bat of an Eſtate in Tail. _ 
4. If the Warranty be collateral, it is, with or without Aſſets, a Bar of 1 Inft. 372. 
an Eſtate in Fee-Simple br Fee-Tail, and all Poffibility of Right thereunto. 374: b. 
But a collateral Warranty doth not give a Right, but only bindeth the 
Right, ſo long as the Warranty continueth; for if it be determined, te- 
moved or defeated, the Right is revived, 22 IF. s 
5. But neither the lineal or collateral Warranty can enlarge an Eſtate 3 10 Rep. gy. 
and therefore if the Leſſor by Deed releaſes to his Leſſee for Life, and war- Edward Sey- 
rants the Land to him and his Heir; this does not make his Eſtate greater, wor 
neither will it bar Titles of Entry or Action in Cafes. of Mortmain, Con- T ö. 
{ent io a Raviſher, Mortgage or Dower: And therefore if an Anceſtor of *'7 
the. Lord has Title to enter upon an Alienation in Mortmain, and he re- 
leaſes and makes a Feoffment with Warranty, this Warranty will neither 
bar him, or his Heir. | | | "1. 
6. As to the Warranty which commences by Diſſeiſin, it does not, as has 
been ſhewn, bar any Eſtate with or without Aſſets. | | 
7. No Fine or Warrabity ſhall bar any Eſtate in Poſſeſſion, Reverſion or 1 Inſt. 388.b. 
Remainder, which is not deveſted and put to a Right; for he who has the 
Eſtate or Intereſt in him, cannot be put to his Action, Entry or Claim; 
for he has that already which Entry, Action, or Claim, can give him. 
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a abet wt may 1. made of. a ae 
in Deed. j 


HERE a Tineat or e Wine is a Bar, there if the "AY 
Ley Tit. be impleaded by him who made the Warranty, or his Heirs, the 
Garranty. Pw impleaded, who is Tenant of the Land, may plead and ſhew forth 
is Warranty. againſt him, and demand Judgment whether contrary to his 
own Warranty, de ſhall be received to demand the Thing SETTER ; and 3 
this in Pleading is called a Rabutter. | 

+ fad. 261, 2. But if the Party be impleaded or ſued by another for the Land i in an 
393. Action wherein he may vouch, then he to whom the Warranty is made 
| or his Heirs may vouch, that is, call in the Warrantor or his Heirs to 
warrant the Land: And this is an Interpleader in the Nature of an 
Action brought by the Warrantor, againſt t e Warrantee, wherein he that 

vouches, who i is called the Voucher, is s and he that is vouched, 
who is called the Vouchee, is made Tenant or | Defendant to the Action, 
and the Voucher is as it were out of the Suit: And this ſecond Tenant, 
the Vouchee is called the Tenant by the Warranty : And hereupon a Writ 


ifſues to the Sheriff to ſummon the Voychee to appear, which Writ is 
ing a Summoneas ad Warrantizandum. 


Termes de la I. 


1d. Ibid. k the Vouchee appears, he muſt plead to the Voucher : And if he 
wens Cayſe why he ſhould not warrant, that muſt be tried ; and this ſhew- 
wh ing of Cauſe is called a Counterplea to the Voucher. * 


4. But if he. pleads i in Avoidance: of the. Warragty, it is called a Counter- 
plea to the Warratity : And if he cannot defend himſelf againſt the War- 
ranty, the Stranger ſhall recover the Land demanded againſt the Voucher, 

and he ſhall recover as much other Land again& the Vouchee of the Lands 

be bas or had at the Time of the Voucher: And this Recovery of other 
L,anqd; is catted 4 Recovery ih V 

Id. Ibid. 6. If the Vouches at the Time. the Voucher and Recovery has no L. 

defcended to. him to anſwer the Warrantee, but has afterwards Lands fall- 

mg to him, by Deſcent from that Anceſtor, them the Voucher may have a 

| Reſummons, and recover the Land which afterwards falls. 

1d. bie. 6. But if the Sheriff returns, upon the Sammons that the Vouchee is ſum- 

moned, and he nevertheleſs maketh Default, then he ſhall have a Magnum 

Cape ad Valentiam, whes if he makes Default again, the Judgment ſhall 

be given againſt the Voucher, and he ſhall recover over the Value againſt 

the Vouchee : And if the Vouchee appears and then makes Default, the 


Voucher ſhalt bave a Parvum Cape ad 22 and then if he makes Do- 
fault, Judgment ſhall be given as befote. 


* It is called 7. But if the Sheriff upon the Summons returns that be has nothing whereby 
Sequatur ſub be may be ſummoned, then, after Writs of Alias and Pluries, a Writ called 
fuo Pericule, Segnatur fab ſuo Periculo,* ſhall be awarded; and if the like Return be 
— =. made, the Demandant ſhall have Judgment againſt the firſt Tenant, but 
joe bis Land he cannot recover in Value againſt the Vouchee, becauſe he was never 
without any warned, and it e that he hath nothing. 


Recompence 
in Value, unleſs he upon that Writ can bri 


vg in the Vouchee to warrant the Land unto him : And if at the 
e Periculo, the Tenant the Vouckee make Default, and the Demandant hath Judgment 
nge a Scire Facjas to have Execution, the Tenant may have a Warraxtia 


Cbartæ, and if he were im pleaded by a Stranger, he may vouch again, But if he had Judgment to recover 
in Value, he ſhall never . 2 Warrantia 


4. nor vouch again, for by this e. to recover in 
Value, he bath had the Benefit of the Warranty. 8 


8. If the Vouchee had a Warranty from ſome other for the Land, he may 
deraign, that is, maintain the Warranty over, and ſhall recover in Value 
alſo againſt his Vouchee in the ſame Manner as before. 
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9. But 
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9. But if the e e c Wartanty e N. . 1443 
pleaded in an Aſſiſe, or in a Wr of Entry in the Nature ef en Aﬀiſe, If be be im- 
in which Actions they! cannot vouch; theb they fall Rave s Wr d. Wray: bleadedin any 


Acti 
ranti" Cane, Wind the Wamantur who made the! Warranty, or dis wich he 15 
Heirs. N i N SAS FX // vouch, then he 
* f tarot 155 113 110 Unt 1 ou 


ods 199 
e e Warmer, OPT FT eee eee 


10. Likewite 05 r may at. any Tune before, 14, Ibid, 
be impleaded for the. Land, bring a Worrgutis Charta upon the Warrap chap = 
in the Deed againſt the Warrantor or bis Heirs, and thereby all 8 Land 
the Heir of the Warrantor, has by Deſcem ftom the Ariceſtor; who made 
the Warranty, at the, Time of the Writ brought, \ſhalt be bound and 
charged with the Warranty into whoſe, Hands ſoever: it goes afterwards 4 
ſo if the Land wartanted be after recoyered from the -Warranters, he ſhall 
have ſo much Land over again af the other Land of the Heir of the War- 
rantor, or of the Warrantor 3 if = be living: And, although the 


Warrantee or his boy yin the Writ, yet „ e he may 
aftetwards vouch t or bis Heirs | notwithſtanding, bio 


a 0 It. is to be obſe N moreovet, that. it is good Policy, if a Man A Ibid. 


any. elk this Writ of Kors Charta hetimes, becauſe But if a Man 
ic Ebi all the Land of x I _ ſtom the Time of the Writ broughs, — 2 
and not * of his other [Land ty loben Shar) Vis. _—_ aFe-DOW nder in Va- 
aliened. . 172 Faomgbote co! 1 Aue, but of the 


ns 151155 TC 1 10 ＋ 3 a had at th Tip th Ve. 
v and v iis] 

12. Bette Man recover his Was: by N len-, and 14. Thid, 
hath bounden the: Land; which the Vonchge had at that Time; K. 5 — 
be aſtetwards impleaded for that Land, for which he recovered his 
ranty, he ought to vouch him againſt. whom. he recaverayl his 1 any, 
to defend the Land, if, he be ſued, in any, Action wherein, he. may vouc 
otherwiſe; he ſhall not. have; Advantage, 'by-Rerorery f hiv Manne in 
the Warrants Chants. v 36a fegt ; er 

13. And if a Man recover. his Warangy.in ede Charts, and af- Id. Ibid, 
terwards is/impleaded in an Action in Which he cannot vonch, as by AC 
ſiſe or by a Scire Facies ſued forth: wpor a Fine, Gg. It ſeemeth he ought 

to give Notice ta him againſt whom he hath recovered his Warranty of the 


12 and to pray him do ſhew him, chat he hall . 0. che 
nd. 
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o) Who. may take. Advantone. of” a Uar- 
ranty, and againſt whom. 


I, LE ſach as are Parties to the Warranty, that is, ſuch as are nam- lat, 384. b. 
ed in the Deed, ſhalt rake Advantage of the Warranty; as if one 385. « 

warrant TAE to another, his Heirs and z in this Caſe both the 5 Rep. 4M 

Heirs and Aſſigus may take Advantage of it, and they may both vouch or * 

rebut, or have a Warrattia Charts, ſo as they come in in Ptivity of Eſtate; 

for otherwiſe the . Heirs or Aſſigns, cannot vouch, or have a Warrantia © 

Charte, bur yet they may in many Caſes ® rebut. EL a 5 * — 

| 1 


went, Iatruſion, re r ere by Perce of the Warr, a2 a Thing annexed 
to the Land. 
2. But 
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16; Thi b Anse Difference l een 'Calediafatelaia, 


he that .rebutteth.claimerh under the Watranty, and e he that would 
rebut claimeth above the Warranty, for there he ſhall 

3. Therefore if Lands be given to tNo Brethren in Fe 

; Windy to the wo and his Heirs, and the Eldeſt dieth without Eur, 

the Survivor, though he be Heir to him, ſhall neither vouch nor rebut, not 

bade a Warrantia Charte; becadſe his Title to the Land is by Relation 

above the Fall of the Warranty, and he cometh nor, under the Eſtate of 
mum to whom Warranty is made, as the Diſſeiſor, Et, do. 

Id. Ibid. 4. If a ManYoth warrant Lands to two Men and ret Heirs, and the one | 

maketh a Feoffment in Fee, yet the other mall vouch for his Mofety. ! 

Id. Ibid. g. If a Man be enfeoffed Vr Waftanty to hich, his Heirs and Ace 

and he make 1 Gift iin Tail, the Rettlainder in Fee, and the Donee tukes 
Feoffment in Fee, that Froffre mall“ not vbuch as Aflignee, | becauſe no 
Man ſhall” voach "as 'Allignee, bot he that cometh ou 10 Privity of Eſtite, 
but he muſt "vouch! "His Feoffor, and © he ek 1 AMgitee ; | ut och a8 
Aſſignee may rebor. : 0 90. 11 „nannt 
6. So if tþ Warinty be made ra His endet this 
Word ( Aſigns) Vet the Aſſignee, or any Tenant of the Land may rebut: 
1 Int. 364. b. 7. If a Man enfeoff A. and B. ro 337 and to hold to them and Their Heirs 
with a Clauſe" of Warranty Pri lin A. t& B. 4 eoruts Heredibus E A 
Atknatis: In this Caſe if 4. dietb, and* B. füryivettr and dieth, and the 
Heir of B. enfeoffeth C. be mall vouch as Aſſignee; and yet he "is but the 
Aſſignee of the Heir of one of them; for in Judgment of Law, the Af 
ſignee of the Heit is the Aſſignee of the Anceſtor and ſo the Aſſignee of 
the  Alligner ſhall vouch in inſinilum, within theſe Words (his Aſſigns). 

1d. Did. 8. If a Man enfeoffeth A. to have gd to hold to bim, his He and Aſ- 
4 and A. enfeofferh B. and his Heirs, and B. Qieth; the Heir of B. that 

vouch as Aſſignee of A. So that Helfs of Aſſignees, "and A'ffignees of AF 
ſignees, and Aſſignees of Heirs, are within this Word (Afligns), © ] 

1d. Ibid. * 9. But thoſe Who are not named for the moſt part ſhall hot take Ades 
tage of the Warranty; and thetefore if Land be wartanted to J. S. without 
the Word (Heirs) his Heirs ſhall not vouch, and regularly, if he warrant 
Land to a Man and his Heirs, without haming Aſſigns, his Aſſignee ſhall 
not vouch. Yer if the Father be enfeoffed with Warranty to him and to 
his Heirs, and the Father enfeoffeth his eldeſt Son with Warranty, and 
dieth, the Law giveth the Son Advantage of 'the Warranty made to his 
'F ather, becauſe by A of Law the Warranty between the Father and the 
Son is extinct. 

1 Inſt. 384. 10. The Warranty wrought by the Word Dedi, and the Wann an- 

a. & b. - nexed to an Exchange, Partition, Sc. does not extend to Aſſignees. But 
yet in Caſes of Exchange, and of Warranties by the Word Dedi, the Aſ- 
ſignee ſhall rebut. 

1 Int. 385. b. TT. If a Man make a Feoffment i in Fee with Warranty to him, his Heirs 
and Aſſigns, by Deed, and the Feoffee enfeoffeth another by Parol, the 
ſecond Feoffee ſhall vouch, or have a Warrantia Charte, as Aſſignee, al- 
though he hath no Deed of the Aſſignment, becauſe the Deed compre- 

. hending the Warranty, doth extend to the Aſſignees of the Land, and he 
Iã«s a ſufficient Aſbgnee, although he hath no Deed. 

- 14, Ibid; © .. 12. If a Man make a Feoffment in Fee to A. his Heirs and Afi igns, and 
A. enfeofteth B. in Fee, who re-enfeoffeth 4. He or his Aſſigns ſhall 
never vouch, for A. cannot be his own Aſſignee. But if B. had enfeoffed 
the Heir of 4. he may vouch as Aſſignee; for the Heir of A, may be 

: Aſſignee to A. inaſmuch as he claimeth not as Heir. 

. Id. Ibid. 13. If one makes a Feoffment to two, their Heirs and Aſſigns, and one 

| of them makes a Feoffment in Fee, this Feoffee in this Cafe ſnall not take 
: MENG, as Aſſignee. 
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14. But an Aſſiguee of Part of the Land ſhall take Advantage of a 1 loft. 365.4 


Warn e nao mme 1 111 5d: 0 bodouortard H ee og 
15. If a Man makes a Feoff ment of two Acres with Warranty to him, 
his Heirs and Aſſigns, and the Feoffee makes a Froffment of one Acre of it 
to another, in this Caſe the ſecond Feoffee ſhall take Advantage of che 
Warraigy as Aſſigne . l ls Griff oil, 
16. Thereſore there is a Difference b che whole Eftate in Part, and 14. Ibid. 
Part of the Eſtate in the whole, or in any Part; for if a Man has a War- 
ranty to him, his Heirs and Aſſigas, and he makes a Leaſe for: Life or 
Gift in Tail; in theſe Caſes the Leſſee or Donee mall not take Ad vantage 
of the Warranty as Aſſignee, becauſe they have not the Eſtate in Fee - 
Simple, whereunto the Warranty was annexed, but they may vouch the 
Leſſor ot Donor, and by this Means take Advantage of the Warranty. | 
17. But if a Leaſe for Life be made, the Remainder in Fee, ſuch: a Leſ- Id. Ibid. . 
ſee may vouch as Aſſignee, becauſe the whole Eſtate is out of the Leſſor, 
and the particular Eſtate and the Remainder do in Judgment of Law, to 
this Purpoſe, make but one Eſtate. ON 
18. If a Manenfeoffs a Woman with Warranty, and they intermarry and « Inft. 390. 
are impleaded, and upon Default of the Huſband, the Wife is received, 
in this Caſe ſhe may vouch her Huſband, & fc e converſo, if a Woman en- 
feoffs a Man with Warranty, and they intermarry and are impleaded, the 
Huſband in this Caſe ſhall vouch himſelf and the Wife. 8 
19. He who comes into Land merely by Act of Law in the Poſt, as the 3 Rep. 62 & 
Lord by Eſcheat or the like, ſhall never take Advantage of a Warranty ; 63. Lincoln 
and therefore if Tenant in Dower enfeoffs a Villein with Warranty, and College Caſe. 
the Lord of the Villein enters; or a Feoffment be to a Baſtard with War- 
ranty, and he dies without Hue, and the Lord enters'by Eſcheat, the Lord 
ſhall never take Advantage of theſe Warranties. + ft, log | 
20. But it is otherwiſe where a Man comes to the Land by Limitation of Id. Ibid. 
Uſe, or by common Recovery, which is the Act of the Party; for if 
Tenant in Tail being in of another Eſtate, that is, by Diſſeiſin, or Feoffment 
of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of 
the Tenant in Tail releaſes with Warranty to the Recoveror, and after 
the Recoveror makes a Feoffment to Uſes, which are executed by the Sta- 
tute of 27 H. 8. and after the collateral Anceſtor dies; in this Caſe the 
Terretenants may take Advantage of the Warrranty by Way of Rebutter, 
although the Eſtate be transferred in the Poſt. 4 E 
21. So if he to whom the Warranty is made ſuffers'a common Recovery, Id. Ibid. 
and after the Anceſtor dies ; the Recoyeror may take Advantage of the 
Warranty by way of Rebutter; for any Man that has the Poſſeſſion of Land, 
although he has no Deed to ſhew how he got Poſſeſſion of it, or how he is 
Aſſignee, may rebut the Demandant, and ſo bar him, and defend his own 
P on. | | | 3 | 21 
22. Therefore Tenant by the Curteſy, Donee in Tail whois in of ano- 14. Ibid. 
ther Eſtate, an Aſſignee by Force of a Warranty made to a Man and his 
Heirs, Feoffee of a Donee in Tail may rebut and bar the Demandant by 
the Warranty. .. 8 
23. If one enfeoffs another of an Acre of Ground with Warranty, and! Ioſt. 356. 
has fue two Sons, and dies ſeized of another Acre of Land of the Nature If he ſhould 
of Borough Engliſh; in this Caſe, although the Warranty deſcends upon the vouch the 
eldeſt Son only, yet both the Sons may be vouched ; One as Heir to the delt Sen 


Warranty, the other as Heir to the Land. wy . 4 


23 4 : Frait of his 
Warranty, that is, a Recovery in Value, and he cannot vouch the youngeſt Son only, becauſe he is not 
Heir at Common Law, upon whom the Warranty deſcends. + | 


1 


- 


24. So it is alſo of Heirs in Gavelkind, the Eldeſt mall be vouched as Id. Ibid. 
Heir to the Warranty, and the Reſt in Reſpect to the Inheritance. 
Vor. V. 5 | 25. Ia 
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Id. ibid. 


Lit. ſec. 741. 


1 Inſt. 393. 
a. & b. 


Id. Ibid. 


18. Ibid, 


450 Of Warranty. 
— — — * — 
Id Ibid. 25. In lilcs Atanssk cke Heir at the Common Law, the Heir of the Part 
of the Mother ſhall be vouched, or the Heir at Common Lew may de 
vouched alone at the Election of the Tenant. 
Id. Ibid. 26. The en ew Law ſhall be vouched dauer 
in Boron pb Buglifh. 5A. , 1999921 30 «tx R7 01: 1.8 07 
27. The Baſtard alſo ee wich a Mulier. ö 
Ibid. 8. If à Man dies ſeiſed of certain Lands in Fee, having Ie a Go and 
a Daughter by one Venter, and a Son by another, and the eldeſt Son enten, 
and dies; and the Land deſcends: to the Siſter ; in this Caſe, the Warranty 
deſcends on the Son, and the n and che a 
E as' Heir tothe Land. 0 
1g. 286. b. If two make a Feoffment with , and nee enn 
Bat if they are the Jorcleer Ul e be charged alone with dhe Fatranty, but the Heir of 
jointly bound him that is dead mall be Leb alſo. = bd by 708 . 
n an Obliga- ,:*; ! ? TEITTIC * „ ar 16 A = | 
dn, te Surving ory ey hog. . ar he 
3 Rep. 14+ 30. Likewiſe if two are hound to waftz rims dee 
4 4 5 of both gf them ought zo be vguched, and ſhall be equally charged, . 
14. Ibid. 31, If the Heic be yquched in the Award of three ſeveral Perſons, theone 
of them only ſhall not be charged, but they ſhall be charged equally, 7 + 
1 Taſk. 365. b. 33. If a Woman an Hrireſs o the ſeiſor enfeoffs me with Warranty. 
and after ſpe is married to the Diſſeiſee; in this Caſe. I may take Advan- 
Oe of this „ COVER 4 againſt the Diffciſce, and rebut him upoa it, it he 
es me. fo 
33- 80 if the Huſband and Wifg ſue me for the Land of the Wife, and I 


have a Warranty of a collateral Angeſtor.. of the Hyſband's, which de- 
2 bh the Huſhged + 18 e of of this to * the Huſbead gud 


— — 
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(0) | When, a ataxranty chan be ſaid to 
be defeated, determined, N 9 
avoided. \ | 


I. HEN a Warranty, is made to a Man, upon an Efate which he 
then had, if the Eſtate be defeated the Warranty is defeated: 
And a Warranty lineal or collateral. may. be defeated, determined or avoided 


1 all or in 1285 oof this i is ; ſometimes by Matter in Law and ſometimes 
y Matter i 


I 

45 If an Pas Tail, to which a Warranty is annexed, be ſpent, the War 
ranty is determined : Or if a Man makes a Gift in Tail with Warranty, 
and the Dones afterwards makes a Feoffment, and dies without Iſſue, 
the Warranty is gone. 

3. So if Tenant in Tail diſcontjnues the Tail, and the Diſcontinuee be 
diſſeiſed, or makes a Feoffment on Condition, and a collateral Anceſtor of 
the Iſſue releaſes to the Diſſeiſor or Feoffor on Condition, with Warranty, 


_ and after the Diſcontinuee, enters upon the Diſſeiſor, or on, the Feoffee, 


for the Condition broken, in this. C the, Warranty made by the.collateral 


Anceſtor is gone. 


3 [ 4, Likemiſe 


* 
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4. Likewiſe if 1 te grins With Warrbbly, 0 the © laſt, 392. b. 
eſcheat, ſo that the Seignory is iat. confequedtly 3 Warfabty, 11 
2 annexed to it, is defeat 
If rhe Father makes a'Feoffttibhi th his a and Uh, and the 
Wamay deſcends upon the Son, the Warranty is | . if En 
t er b 


enfeoffed with Warranty bee Hei, the se. das bc wen, [Us take ale, of the 
Wer ur | 


1 Inſt,384. b. 


6. If Fenant i in Tail makes a FeaFment,y to his Uncle, — *. Unele 1 Lie. ſec. 543. 
terwards makes a Feoffment in Fer with Watranty to another, and after Becauſe the 
the Feoffee of the Uncle doth re- enfeoff the Uncle again in Fee, and after Uncle took 

the Uncle enfeoffeth a Stranger in Fee without Warranty, and dieth with- pe big 


out Iſſue, and the Tenant. in Tail dieth, the Warranty made to the Arſt Pate f an 


ſtate fr 
Feoffee is bereby « defeated. this $f Feof. 


| fee to whom 
the W was made, as the ſame Feoffee from him Aue vie dn b 
rden r * Which . , RH. 


7. 80 if the Uncle makes the Warranty to 1 Fedtfec, his and AC. 1 laſt 390. 
figns, and rakes back an Eftate in Fee, and After enſtoffs anocher, yer the 

Warranty is defeated, becauſe he cannot be Aſſigute to fimſefll. 

8. But if one makes a Feoffment with Warranty to the Feoffce, his Id. Ibid. 
Heirs and Aſſigts, and the Feoffee reinfeoffs the Feoffor and his Wife, or 


the Feoffor and a Stranger; in the Cafes the Warranty is not defeated, but 
continues ſt. 


9. So if two make a Feoffment 25 nn to one, his Heirs and AT. Id. Ibid. 
ſigns, and the Fxoffet reinfeolfs ohe the Fedfforsz in thi Cafe the War- 
ranty is not 


10. And if in the firſt Caſe 1 put by L Littleton, ſt. +43: the Febffee Lit. ſec. 744. 
makes an Eſtate to bis Uncle in Tail ar 10 Life; 1 Tuce Reverſion, or 1 Ind. 390. 
a Releaſe for Life, che Remaindet over, Er. in this Caſe the Witrdtity 1 
is only ſuſpended. e ee 


1 bath as great 
Eſlate in tw Land of the rente to voc the wit was _ 15 the Feeffice bath himſelf, 


11. Alſo if he Unele 8 ſuch Feoffaient with Warranty, of Releaſe Lit. fee 745. 
with Warranty, be attainted or outlawed of Felony; hereby the Warranty laſt. 391. 

is gone; and although he aftetWards obtains his Parton; yer the Warranty 
is not revived. 
12. Alſo if Tenant in Tail be diffeifed, arid after make a Releaſt tö the Lit. ſec: 746; 
Diſſeiſor with Warranty in Fee, and after the Tenant in Tail is attaint dr 747. 
outlawed of Felony, and hath Iſſue and dieth, in this Caſe the Iſſue in Tail * 391. 
may enter upon the Difſetſof ; for nothing makes 4 Difcodtinuadce in this 
Caſe but the Warranty, and the Warranty cannot deſcend to the Iſſue in 
Tail, becauſe the Blood is corrupt between him that made the Warranty 
and the Iſſue: And if Fenant in Tail ſhould obtain his Fardon, the War- 
ranty, as has been ſaid, would not revive, 

13, But if Tenatx in Tail at the Time of his Attainder had no Hue; and 1 Inſt, 392. 3, 

after the obtaining of his Pardon had Iſſue, that Iſſue would be bound by 
the Warranty. 


14 If 4 Partition be made by Judgment upbſ a Wrie of Partifione faci- 6 Rep. 12. 
enda, by Force of the Statute of 31 ML g. this does not defeat the Warranty, Morrice'sCaſe; 


becauſe by Wrir they! are cotopellable by the Statute to make Partition. 

15. Bat if a Feoffment with Warranty be madd to two or more, and they 14. Ibid. 
being Jointenats alterwards, by Deed. make Partition by this the War- 
ranty is detemmined for though they wre com peliable by Writ to make 


Partition, 


452 (0) Of Marranty. 


Partition, yet ſince they have not purſued the Statute by making Partition 
by Writ, the Warranty is gone. i Ris 6-2» 

14. Ibid. © 16, So if there be two Joititenants, and one of them diſlexzes the other, 
and he that is diſſeized recovers in an Aſſize, L has Judgment to hold in 
Severalty ; hereby the Warranty is determined. 

11a&. 392. b. 17. As Warranties may be defeated and extinguiſhed by Matter in Law, 
| ſo likewiſe they may be diſcharged or defeated by Matter in Deed : And 

this in three ſeveral Ways. For— en 

Lit. ſee. 748. 18. If the Party that has the Warranty, or the Eſtate to which the War- 

| ranty is annexed, releaſes to him that is bound to warrant. all Warran 
or all Covenants real, or all Demands z by either of theſe Releaſes che 
Warranty is gone, 1 1 

1 Inft. 385. 19. If one enfeoffs three with Warranty to them and their Heirs, and one 
of them releaſes to one of the other two; hereby the Warranty is gone 
for that Part. But if one of them releaſes to the other two; in this Caſe 
the Warranty is not gone but continues, and they may vouch upon it. 

1 Iaſt. 390, 20. If Tenant in Tail enfeoffs his Uncle, who enfeoffs another in Fee with 

Warranty, and the Feoffee releaſes the Warranty to his Uncle; thereby 
the Warranty is extint. | . 

Id. Ibid. 21. But if a Gift in Tail be made with Warranty, in this Caſe a Re- 
leaſe made by the Tenant in Tail of the Warranty will not extinguiſh 
it. 

1 Inſt. 393. 22. If two make a Feoffment in Fee, and warrant his Land to the Feoffee 
and his Heirs, and the Feoffee releaſes the Warranty to one of the 
Feoffors ; this does not determine the Warranty of the other as to the 
Moiety. | | 

Id. Ibid. 23. 85 if one enfeoffs two with Warranty, and one of them releaſes 
the Warranty ; this does not extinguiſh the Warranty for the other Moiety, 
but it continues ſtill. 3 5 

1 Inſt. $85. 24. If one doth warrant Land to two Men and their Heirs, and one of 
them makes a Feoffment in Fee; hereby the Warranty is not determined, 
but the other may vouch for his Moiety. Kats | 

25. As Warranties may be defeated in the whole, ſo they may be de- 
feated as to Part of the Benefit that may be taken of the ſame; as, 

1 Inſt. 303. a. 26. He who has a Warranty may make a Defeaſance not to take any Be- 
nefit by Way of Voucher: In the like Manner that he ſhall take no Ad- 
vantage by way of Warrantia Charte, or by way of Rebutter. 

1 Inſt. 390. 27. If the Parties, between whom the Warranty is, intermarry, hereby 
the Warranty is ſuſpended during the Coverture in ſome Caſes. : 

Id. Ibid. 28. If Tenant in Tail makes a Feoffment in Fee with Warranty, and 
diſſeizes the Diſcontinuee, and dies ſeized z this ſuſpends the War- 
ranty. es. 

= In ſome ſpecial Caſes there ſhall be no Recoveries in Value upon one 

Warranty ; as, 7 W 
1 Inft, 393. 30. If a Diſſeiſor gives Lands to the Huſband and Wife, and to the 
Heirs of the Huſband, the Huſband aliens in Fee with Warranty, 
and dies, the Wife brings a Cui in Vita, The Tenant vouches and re- 
covers in Value, if after the Death of the Wife the Diſſeiſee brings 
a Precipe againſt the Alience, he ſhall vouch and recover in Value 


again, | | 
Id. Ibid. 31. So it is where the Wife brings a Writ of Dower againſt the Aljenec, 
he ſhall recover in Value again _ the ſame Warranty. | 
Id. Ibid. 32. And it is in the ſame Manner if a Man be ſeized of a Rent by a 


Defeaſible Title, and releaſes to the Tenant of the Land all his Right 
in the Land, and warrants the Land to him and his Heirs; if he be 
impleaded for the Rent, he ſhall vouch and recover in Value "= the 
1 8 ent; 


- 


2 2 . 


Rent f and if he be impleaded for the Land, he ſhall vouch and recover 
in Value again for the Land. bio vm et 

33. But in theſe nud the like Caſcs, the Reaſon is in Reſpect of the. ſe- 14. Ibid. - 
Eſtates tecovtred, but for one and the ſame Eſtate he ſhall never re- 

cover but once in Value z and though the Land recovered in Value be 
evicted, yet he ſhall never, take Benefit of the Warranty after. Lit? 

34. A Warranty alſo may loſe its Force by taking Benefit or making Uſe Id. Ibid. 
thereof 4 for after a Mari has once taken Advantage thereof in ſome 2 
he can make no further Uſe of li. 

35. If in a Precipe the Tenant vouches, and at the Sequatur ſub ſuo Peri- 
culo, the Tenant and the Vouchee make Default, the Demand- 
ant has Judgment againſt the Tenant; and afterwards the Demandant 
brings a Scire Facias againſt the Tenant to have Execution; in this Caſe the 
Tenant may have a Farrantia Charte. 

36. And if in that Caſe a Stranger had brought a Precipe againſt the Te- 19, Ibid. 
nant, the Warranty loſt not its Force; but if the Tenant had Judgment to * 
recover in Value againſt the Vouchee; he ſhould not vouch again by reaſon 
of that Warranty, becauſe he had taken Advantage of the Warranty. 


— 
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Id. Ibid. 


(P) How Marranttes ſhall be expounded: - 


J * is a, Principle of Law that all Warranties in general are to be fa- 
I évourably conſtrued, becauſe they are part of Mens Afurances. | 
2. It is to be obſerved likewiſe, that in ſome Caſes Warranties in-Law are. , Rep. g;: 
not taken away by expreſs Warranties; as if a. Man leaſeth for Life, and Noke's Caſe. 
farther bindeth himſelf and his Heirs to Watcanty, here the expreſs War 
ranty doth. not take away the Warranty in Law, for if he in Reyetfion 
granteth over his Reverſion, and the Leſſee aitorneth, and afterwards is 
impleaded, he may vouch the Grantee, by the Warranty in Law, or he may 
vouch the Leſſor by the expreſs; Warrant. . 
3. So liewiſe if a Man make a/Feoffment.in Fee by the Word Pedi, with 1d. lid. 
an expreſs Warranty. in the Deed, he may uſe the one or the other at his 1 Inſt. 384. 6. 
Election: And the Warranty wrought by this Word Dedi is a Special 
Warranty, and extendeth to the Heirs of the Feoffee during the Life of 
the Donor only. But upon an Exchange, the Warranty extendeth reci- 
procally to the Heirs, and againſt the Heirs of both Parties; though the 
Aſſignee ſhall not vouch by Force of ſuch Warranties. 10 | N 

4. A Partition implies a Warranty in Law. | Id. Ibid. 

5. So if a Man make a Gift in Tail or a Leaſe for Life of Land by Deed 1 Ind. 384. b. 
or without Deed, reſerving a Rent, or of a Rent-Service by Deed, this is 
a Warranty ia Law and the Donee or Leſſee being impleaded_ ſhall. vouch 
and recover in Value: And this Warranty in Law extendeth not only 
againſt the Donor or Leſſor and his Heirs, but alſo againſt his Aſſignees 
of the Reverſion z and ſo likewiſe the Aſſignee of Leſſee for Life ſhall 
take the Benefit of this Warranty in Law. 

6. Wben Dower is aſſigned, there is a Warranty in Law included, that Id. Ibid. 
the Tenant in Dower being impleaded, ſhall vouch and recover in Value a 
third Part of the two Parts whereof ſhe is dowable. 

7. If a Man of a full Age and an Infant make a Feoffment in Fee with , 1,g, 36. b. 
Warranty, this Warranty is not void in Part and good in Part; but it 
is good for the whole againſt the Man of full Age, and void againſt 
the Infant; for although the Feoffment of an Infant paſſing by Livery 

Vor. V. | 5 Z of 


: 


4 IoR..485. 4 8. H Aten Feolfintnoia Peg nad bind His K Nb to 


„ l MF eee. 


of Sit u aun, pot hid we — dry oy Dad 
18 y void 1 JGz ai ein {8 


this i vid, hecauft rhe! Anceſtur Himſelf was not bound: % N A ew 
bind Haſelf co Wurrunt y aa not his Hehrs che Hleirs/are rovboand. + 


a, mia. MA ..} But a Nn ator ere i Orig wand ien ber _ 


1Rep. 1. Lord Fay m1 for: him: us his Bickwdb ware Labfs cats e 
Buckburſt's his Heirs, this is « » groeral Warranty, becauſe it is ene Weed 
Caſe. .  ; Perſ6rpoertain® 1 1) 7s . U 
1 Inſt, 388. b. 1 bean hex on regularly. eee. ws alt Lot ef le 
Land; thaw is te fan wirrant the Land in ſuch — and Manner, us 
it was at in the Hand of the Feoffor, at the Time of the Feoffincar with 
Warranty, and the Feoffee ſhall vouch; as of Lands diſcharged! of the 
Rent, Ic. at the Time of the Feoffinent made. 
Id. Ibid. & 12, If a Woman that hath a Remt-Charge in Fee, Jovermaeriech with-this 
389. a. Tenant of the Land, and a Stranger releaſeth to the Tenant of the Land 
with Warranty, he ſhall not take Advantage of this Warranty, either by 
Voucher or Varrantia Charte, for the Wife, if the Huſband die, or the 
Heir of the Wife, living the Huſband, cannot bave an Action for the 
Rent upon a Title before the Warranty made ; for if the Heir of the Wife 
bring an Aſſize of Mortdanceſtor, this Action is grounded after the War- 
ranty, whereunto, as has been ſaid, the Warranty ſhall not extend. 
1 Inſt. 389. a. 13. So it is if the Grantee of the Rent grant it to the Tenant of the 
Land upon Condition, which maketh a Feoffment of the Land with War- 
- rany, this Warranty cannot extend to the Rent; albeit the Feoffment way 
made of the Land diſcharged of the Rent, for if the Condition be broken, 
and the Grantor be =* to. an Action, this moſt of Neceſſity be ground- 
ed wg e 8 oh 
1d. Ibid. 4. Bur in aforeſeid, Shen the Woinan Grantee of tie Regt mae 
ng with the Tenant, and the Tenant 'maketh a Feoffment in Fee with 
Warranty, and dieth; in a Cai in vita brought by the Wife (as in Law 
ſhe may) rhe Febffee' {all vouch as of Lands diſcharged at the Time of 
the Warranty made, for that her Title is Paramount 3 ſo I a Tenant in 
Tail of a Rent- Charge purchaſe the Land; and make a Feoffment' with 
W if the Iſfue Tae a Female of the Rear, the Tenant af 
vo 
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In order ty tate the Law rolattye to this Heal, we will confildes de under 
the following Diviſions. 


(A) In what Sttbjeits Matte may be committed, 

(B) Of the ſeveral Kinds of (Waſte. 3 

(C) What Its chan be deomen Waſe—And bertin 1. 0 
1. What ſhall be deemed Waſte in Lands. | 


2, What ſhall be deemed Waſte in Trees and Woods: 


3. What Gall be deemed Waſte in diggint for Grayel, vl oi 


| What ſhall be deemed Waſte, in Gardens, Orchards, os 5 1 
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I. In what Caſes 9 Action ſhall be brought i in the Tenet. 
2, In what Caſes it ſhall be brought in the Tenuit. 


() Ot the Pleading in Alanus of Me. ö 
(M) Ot the Judgment in Antons of Wat, and what hall 
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be recovered thereby. 
(N) In what Caſes in general Waſte may be refrained by 
nen in Equity. — and Dres 2 
Hor far it may be reſtrained in uity, novnithſading the 
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0) Chat Relief _ be given in Equity in Caleg of Matte. 
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(A) In what Subjects in general Wade 1 may 
be. committed. 


HE 3 82 H. 3. c. . 23. og 2. East, that Farmers *, duri 
* Terms, ſhalt not mans 40 e ale, nor Exile of Heaſe, W l 


- 


This AA pro- 
videth Reme- a 
= for Waſte 8 
2 Leſſee for Life, ts for Rab. and it is the firſt Statute that gave Remedy in thoſe. Caſes : For 
e of the R is, tba there are five Manner of Writs for Waſte, viz. two at the Common Law, 
as 5 Waite done by Tenant in Dower, or by the Guardian; and three by Statuts or ſpecial Law, as againſt 
Tenant for Life, Tenant for Years, and Tenant by the 3 2 —=q — 1 

This Statute is a penal Law, and yet becauſe it is a reme w it n nterpreted 
10 Mod. 281. in Caſe of Hammond v. Webb. 85 ö 

* Here Farmers do comprehend all ſuch as hold b Leaſe for Life or Lives, or for Years, by Deed or 
without Deed. 2 Inſt. 145,——It has been reſolved — it ſhould extend to Strangers. Arg. 10. 
Mod. 281. in Cafe of Hammond v. Webb. 

Altho' the Regiſter ſays /ciend” that per Statutum de Marlebriage, cap. 23. data fuit quedam probibitis 
werſus tenentem annorum, which is true i yet the Statute extends to Farmers for Life alſo, but this Act ex- 
tended not to Tenant by the Curteſy, for he is not a Farmer, but if a Leaſe be made far Life or Than, he is 
a Farmer though no Rent be reſerved. 2 Inſt, 14 4. 

I + By theſe Words they are prohibited to er Waſte, for. it has. been reſolved that this AR extends to 
Waſte omittendo, though the Wegen, which r imports po Walle. A's; 10 Mad: 251. in 


Caſe of Hammond w. Webb. 


®* Houſes, 2. Nor of any Thing * belonging to the Tenements tha they haut: ro _—_—_— 
Woods, and 
r ly named, and theſe Words do comprehend Lands and Meadows belonging to 
the Farm. 2 Inſt. 14 

Alſo theſe general Words have a further Signification, and therefore if there had been a * for Liſe, 
or Years of a Manor, and a Tenancy had eſcheated, this T ſo eſcheated did belong to the Fenewents 
that he held in Farm, und therefore'this extended to itz Land the Leſſor ſhall have a Writ generally, Wo ob ſup- 
„ of the Lands eſcheated by dats rakccmnarahgds ak coder 4 2 Iaſt. 146. 


21020327 +) | won 8 
* This Grant 3. Unleſs they bave gal Licence * by Writing f Covenant, mentionings that 
rr ebey may de inn⁰,ꝭAð Ham SAGE 32 1100 17.3 3500 IÞ (1 
Or a 
Waſte tends to the. Difinheritance of the Leſſor; — is Ma — Upanitabls Wa 
without Deed. 2 Inft. 146. 


I. Te- this ſpecial Grant is intended to be Ab/que impetitieni waſfti, without Lopexchment of Waſte. 
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53. Which Thing if thty #6, ant thertaf be convitt, they Jhall yield full Da. Ad 1. 
mage, and ſhall be puniſhed by Amerciavtht grievouſly. | be underiod 
in ſuch a Pro- 


hibition of Waſte upon this Statute as lay a inſt.a enant in [nt the Com Law, and ſing] 
Danses eus jvm by N He Dares $o} Uh Meal. : Lal. 146. ind 
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54. But Waſte may be committed not only ib Hbuſes and nds b tin 1 Iaſt. 53. 
Gardens, Orchards, Timber- Tiere, Dove-Hovles, Wien, Rs, Fe ns 
Ponds, and other Subjects of Property, as will be ſhewn. 


* on * - 
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(83) Ok the ſeveral Kinds of Waſte. 

I HERE are two Kinds of Waſte, viz. voluntary or ada, and ne- 1 Taft, 53. 3. 

gligent or permiſſve. Voluntary Waſte may be done by pulling 
down or proſtrating Houſes, or cutting , down Timber- Trees: Negligent 
Waſte may be by ſuffering Houſes to be uncovered, whereby the Spars or 
Rafters, Planches or other Timber of the Houſe are Rotten. | 

2. Where A. leaſed a Houſe which. was ruinous | the Time: of the De- 

miſe z the Leſſee obliged himſelf not to do or ſuffer any volubtary Waſte, Dy: 38. pl. 35 
Sc. The Houſe falls, and A. brought Debt, and it Was adjuttged that it 333 
lies: For it is Waſte, though the Leſſee may excuſe himſelf upon the pipe, aid a 
ſpecial Matter. | | Difference 


| tween an Attion of Waſte, and Debt on an Obligation. 


3. So where A. leaſed a Houſe and Land for Years y fnden re, in which Dy. #81, pl. 
was a Clauſe, that if the Leſſee happens to ds any W e, the 25 21. Of this 


or may. re- 1 
enter. The Laſſee ſufftred the Houſe to fall for want of covering for men re. Often fk: 


| and repair, wiſe is Lotd 
ing. Though the Words were (to de any Waſte) yet Dyer and I#aJ Coke in bi. 


inclined that Leſſor might re- enter, becauſe ſuch Waſte is puniſhable by Comment on, 
the Statute of Glonceſter, and the Words (any Waſte) is general and in+ the Stature of 


different to either of the two Kinds of Waſte, viz. voluntary or negligent, — 2 
&c. ö That to do 


or make 


* 


_ 


(C) That Acts ſhall be deenied Carre. 


1. ITI has been laid down as a general Principle, that the Law will not al. Het. 35. 
low that to be Waſte, which is not any Way prejudicial to the Inhe- 2 2 
ritance: Nevertheleſs— | ret. 
2. It has been held, that a Leſſee or Tenant cannot change the Nature of 


the Thing demiſed: Though, in ſome Caſes, the Alteration may be for the 
greater Profit of the Leſſor. Thus 


2 


3. If a Leſſee converts a Corn- Mill into a F ulling-Mill, it is Waſte; al- Cro. Ja. 182. 


though the Converſion be for the Leſſor's Advantage. Civit Lond. 


v. Greyme. 


4. Alſo converting a Brewhouſe of 120 l. per Annum into other Houſes 1 Lev. 309. 


let for 2001. a Year, is Waſte; becauſe of the Alteration of the Nature of Cole v. Green. 


the Thing. and of the Evidence. 


Vor. V. Fo 6 A 5. We 


was taken be 


Waſte, in legal Undetflanding, inclades nepfigetit as well as voluntary Waſte. 2 Inſt. 145. 
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We will now * what ſhall be _ (Fed vich need wo 
ook Subjects of Property. —And, | big? 


What Acts ſhall be deemed Waſte i in Lands.” 5. 5 


Hobur + Rep. 6, If the Tenant converts Arable into Wood, or? FEET it is Waſte; 
e 29 


for it not only changes the Courſe of Hoſbandry, but alſo tes OE of 
"OE" Evidence, 


2 Roll, Abr. 7. But if a Leſſee ſoffers arable Land to lie freſh, and not n— 10 

814. that the Land grows full of Thorns, Cc. this is not Waſte, but ill Hul 
bandr 

1 Inſt. 53, b. 8. 8. Likewiſe the Converſion of Meadow into Arable is Waſte ; for it 

| not only changes the Courſe of Hulſbaodry, but the Proof of bis Evi- 
dence. 

» Roll. Abr. 9. But if Meadow be ſometimes Arable, and ſometimes' Meadow, and 


815. Some ſometimes Paſture, there the Plowing of it is not Waſte: 1s 4 4 
ſay, that plow» 


— muſt be prohibited by Covenant to pay ſo much an Acre, for that an abſolute Reftraint 3 plowing * 
[is 


2 Le. 174. 10. Neither is the Diviſion of a great Meadow into many Parcels by 

pl. 210, making of Ditches Waſte ; for the Meadows may be better for it, and i it is 
for the Profit and Eaſe of the Occupiers of it. 

Id. Ibid. 11. Likewiſe converting a Meadow into a Hop Garden, is not Waſte ; 
for it is employed to a greater Profit, and it may be Meadow again; per 
Windbam and Rhodes J. but Periam J. ſaid, though it be a gener Profit, 
yet it is alſo with greater Labour and Charges. 

Id. Ibid. 12. But converting a Meadow into an Orchard, is Waſte, chough it be 
to the greater Profit of the Occupier; per Periam. | 

2 Roll. Abr. 13. If a Leſſee plows the Land ſtored with Conies, this is not Waſte 1 

815. unleſs it be a Warren by Charter or Preſcription. 

Id. Ibid. 14. So if a Leſſce of Land deſtroys the Coney - Boroughs in the Land, it 

Ow.66.Moyle not being a free Warren by Charter or Preſcription, it ſeems is not Waſte ; 

v. Moyle. for a Man can have no Property in them, but only a Poſſeſſion. 

i Inſt 53.b 15+ It is Waſte to ſuffer a Wall of the Sea to be in Decay, ſo as by the 

| flowing and reflowing of the Sea the Meadow or Marſh is ſurrounded, 
whereby the ſame becomes unprofitable. But if it be ſurrounded ſuddenly 
by the Rage and Violence of the Sea, occaſioned by Wind, Tempeſt, or 
the like, without any Default in the Tenant, this is not Waſte. Yet 
if the Tenant repair not the Banks or Walls againſt Rivers or other Waters, 
whereby the Meadows or Marſhes be ſurrounded and become ruſhy and 
unprofitable, this is Waſte. 

2 Roll. Abr. 16. So @ Fortiori, if arable Land be ſurrounded by ſuch Default; for the 

816. | ſurrounding waſhes away the Marle and other Manurance from the Land. 


2. What Acts ſhall be deemed Waſte in Trees W Woods. 


Rep. 12. 17. Trees are Parcel of the Inheritance, and therefore if Leſſee aſſigneth 

Kander 'sCaſe. his Term, and excepts the Timber- Trees, it is void ; for he cannot encept 
that which doth not belong to bim by Law. 

11 Rep. 48. 18. The Leſſor, after he has made a Leaſe for Life or Years, may by 

Liford's Caſe. Deed grant the Trees; or reaſonable Eſtovers out of them, to another and 

his Heirs; and the ſame ſhall take effect after the Death of the Leſſee. But 


ſuch a Gift to a Stranger is void during the Eſtate for Life, Deen of the 
particular Prejudice which might be done to the Leſſee. 


19. The 


_ 2 9 38 S 1 — 1 


21. With reſpect to Timber Trees, ſuch as Oele, Ach, and Elm, (Which Lat. 54. a, 
em, either 54. b 
by cutting them down,” or topping of them, or doing any Act whereby 
the Timber may decay. Alſo in Countries where Timber. is ſcant, and 
Beeches or the like are converted to Building for the Habitation of Man they 
are alſo accounted Timber. Thus 


22. Waſte: may be committed in cutting of Beeches in Buckinghamptire, , 
becauſe there by the Cuſtom of the Councy it is the beſt Timbes W 2 24 
23. So Waſte may be committed in cutting of Birches in Beritſbire, be- 14. bid. 

cauſe they are the principal Trees there for the moſt part. xe bg aa 
24. If the Tenant cut down Timber-Trees, or ſuch as are accounted 1 Inft. 53. a. 
Timber, as is aforeſaid, this is Waſte; and if he ſuffer the young Germins | 
to be deſtroyed, this is Deſtruction. So it is, if the Tenant cut down Un- 

derwood (as he may by Law,) yet if he ſuffer the young Germins to be 

deſtroyed, or if he {tub up the ſame, this is Deftrution, 


Beaſts enter and eat the Germins, though they grow again, yet it is Waſte 815. 
for after ſuch eating they never will be great Trees, but Shrubs. 


26. If a Termor cuts down Underwood of Hazel, Willows, Maple, or 


Abr. 
Oak, which is ſeaſonable it is not Waſte. 2 Roll, Abr 


817. If uſual 


3 | 5 ly cut and fold 
every ten Years, it is no Waſte; but if he dig them up by the Roots, or ſuffer the Germins to be bitten with 
Cattle after they are felled, ſo as they will not grow agaid, the ſame is a Deſtruction of the Inheritance, and 
Wafte lies for it. And mowing the Stocks with a Wood Scythe is a malicious Waſte ; 


ing and biting, is Deſtruction, Godb. 210. pl. 298. Sir John Gage v. Smith. 


27. If Aſhes are ſeaſonable Wood to cut from ten Years to ten Years, it Id. Iþid. 
is not Waſte to cut them down for Houſe-Boor, 


28. But if the Aſhes are groſs, of the Age of nine Years, and able for 14. Ibid. 
great Timber, it is Waſte to cut them down, _ +, | 
29, If Oaks are ſeaſonable, and have been uſed to be cut always at the Id. Ibid. 
Age of twenty Years, it is not Waſte to cut them down at ſuch Age, or 
under, for in ſome Countries, where there is great Plenty, Oaks of ſuch 

Age are but ſeaſonable Wood. | | 


30. Bur after the Age of twenty Years, Oaks cannot be ſaid to be Wood Id. Ibid. 
ſeaſonable, and therefore it ſhall be Waſte to cut them dow. 

31. Cutting down of Willows, Beech, Birch, Aſp, Maple or the like, I Inſt. 54. a. 
ſtanding in the Defence and Safeguard of the Houſe, is Deſtruction. If 
there be a quickſet Fence of white Thorn, if the Tenant ſtub it up, or 
ſuffer it to be deſtroyed, this is alſo Deſtruction : And for all theſe and the 
like Deſtructions, an Action of Waſte lieth. 4 | | 

32. The cutting of Horn-Beams, Hazels, Willows, Sallows, though of Godb. 4. p1.6. 
forty Years growth is no Waſte, becauſe theſe: Trees would never be Tim- . 
ber; per Meade J. . ' l |; 

33- If the Leſſee covenant, that he will leave the Wood at the End of the , R.p. 15. 
Term as he found it; if the Leſſee cut down the Trees, the Leſſor ſhall pre- Englefield's 
ſently have an Action of Covenant: For it is not poſſible for him to leave the Cate, _ 
Trees at the End of the Term. So that the Impoſſibility of performing 1 | 
the Covenant ſhall give a preſent Action on a future Covenant. But it ig Je Cie. 
otherwiſe in the Caſe of a Houle; for there, tho? the Leſſee commit Waſte, 
yet he may repair the Waſte done, before the Term expires. 


34. The 


25. If a Leſſee or his Servants ſuffer a Wood to be open, by which 2 Roll. Abr. : 


and continual mow - 
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1 Toft. 5 3. Y 2 The Cutting of of Trees is juſtifiable fo Heuſobort, oy bo Plow. 

Haba; + Rep. hoot and Fire- boot. 
29 | 

Waſte 130. By the Commor' Law, a Lene ae e b ciigh the Deed does dt red 

if od —_—_ nereſary, he ſhall be puniſhed in Waſte: Br. ooh the 130,-—A Termor IT = 

Wood for them, becauſe they belong to bim of Common Right. F. N. 5. 45 (N.) And Ibid; in the 


irs of the Honſe, and Underwood; Sc, 


+ Notes chere (i) ſays, he may take 
for AE, + iring. — n or cher e tall e Houſe- boot, Hay- boat, and Pire-, 


boot, without committing any Waſte, on of forfeiting the Leaſe, is no more than what the Law appoints, 
and therefore the Covenant is vain. - Ct] E. 604. pl. 18. Archdeacon d Jenhor. 

If Leſſee / jo ißt in Waſte for cutting Outs for _—_— bt wif? ſur ms that there n no Uniertvood yon 
the Land; ſo it ſeems where he ame! * ar other Trees which gre Timber. Br. Waſte, pl. $9.—Add by 
the beſt Opinion, Oak and A under th of fixteen Years, 17 be cut far Fire-boot. Ibid. 

Leſſee for Life or Trari, by the C . Law, cannot take Fuel but of Baches and ſmall Wood, and not of 
Timber-Trees ; But I Laſſor in er Leqſ grants Fire- boot gi. chen if Leſſee cannot bave ſafficient Fue 
as above, &c, n 3 L 161 . Fa 


In an Addion . Hodges, and Ditebes as be found ben 4 ber he cannot make new. * 
of Waſte for _ 

ing Trees, the Defendant juſtifies, toc. That they were. 4 ke. Fines with Balz: And 
SETS without Prwing that the Fence WAs 2 Re 7 none in decay. Noy 2 
Jenkins. 1 | a 


1 Inſt. 53. 36. Cutting of dead Wood i 18 NO Waſte. 
Id. Ibid. 37. But converting Trees into > Coll for F uel, where thers i is fufcien 
dead Woebd, is Waſte. | 


z. What ſhall be deemed Waſte, in digging for Gravel, Mines, &c. 


Int. cx. b. . 38 If the Tenant digs for Gravel, Lime, Clay, Brick-Earth, or Stone 
3 Iſt. Sher bid in the Ground, or for Mines of Metal or Coal, or the like, not being 
it is for Repa- Open at the Time of the Leaſe, it is Waſte. 


ration. See 
Poſt, 5. What ſhall be deemed Wafte with reſpe to Houſes. 


1 Inſt. 54. b. 39. If a Man hath Land in which there is a Mine of Coals, or the like, 
and maketh a Leaſe of the Land, (without mentioning any Mines) for Life 
or for Years, the Leſſee for ſuch Mines as were open at the Time of the 
Leaſe made, may dig and take the Profits thereof. But he cannot dig for 
any new Mine that was not open at the Time of the Leaſe made, for that 
would be adjudged Waſte. 

19. Ibid, 40, Likewiſe if there be open Mines in the Land; and the Owner leaſes 
it to another, with the Mines in it, he may dig in the open Mines, but nor 
in the cloſe Mines; but otherwiſe it would be if there was not any open 
Mine there ; for then the Leſſee might dig for Mines, otherwiſe the Grant 
would take no Effec. 


228 Abr. 41. If a Leſſee digs: Slate-Stone out of the Land, it is Waſte. And, 
10. 


Ow. 66. 42. Digging for Stones, unleſs in an antient Quarry, is Waſte, though - 


— the Leſſee fill it up again. 


5 Rep. 12. ab. 43. Likewiſe, if he have a Leaſe of Land, in which there was a Coal- 

Sander's Caſe. Mine, but not open at the Time of the Leaſe; 3 if the Leſſee open it, and 
aſſigns his Intereſt, it is-ſtill Waſte in the Aſſignee ; but where the Leaſe is 
of Lands, and all Mines in it, there the Leſſee may dig in it. | 

2 Roll. Abr. 44. But if Leſſee of Land, with Mines of Coals, Iron, and Stone, digs 


816. the Coals, Iron, and Stones, fo much as is neceſſary for him to uſe without 
ſelling, it is not Waſte. 
Id, Ibid. 45. If a Leſſee digs the Earth, and carries it out of the Land, Action of 
Waſte lies. 
4 


46. It 
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What ſhall be deemed Waſte in Gardens — 
„ „ ee Bere Hufes, Parks,” Ge. n 12 6 


E. 1677 ＋ ta * 1001: 111 "=" 2 
ji the Tenant cut down or 4 any Pruit-Treet, tronim io the 1 Inſt. 51 
0 or Orchard, it ia Waſte: But if ſuch Trees grow: upgo an of che 


Ground, which the Tenant ER out of the Gaſes « Orchard,” 1h. | ki 
Waſte. Ju 19 AIST 240% ts 5 __ T ; 
48. Breaking aHedgeallo is . b Ibid. 
49. Like ik, cog e. 2 6 oak Vale. EY * 
HFH. 7. c. 2, 
50. If he tad ess gde WAN, Park; Vivary;Eftang „r 1 Toft 53. 4. 
foch like, takes {o/ many that ſo much Store is not left as he fe 


at -ihe Hob. Rep. Cc; 
Time of the Demiſe, it is. Waſte. 296. 


51. Dikewiſe, if the Leſſoe of riger Hos ſtops the Holes, that: the 1 Taft 33. 4 
Pigeons cannot build, it is Waſte. 


. So lileewiſe, ſuffering the Pales of . a Park to deca 1a, mis 
Deer are diſperſed z is Waſte. y, whereby the 


53. ilo if che Eeſſve of a Hop -· Ground pow it up and ſow Grain there, Ow. 66. Moyle 
it is Waſte. v. Moyle. 


The breaking a Weare is Waſte, and EL f a * v.67. Moyle 
a whe Farr and Fin ru . OOO» Gs 


- 7 T7 


— 


5. What ſhall be e Waſte with Reſpect to Houſes,” 


Waſte may be dane in Houſes, by * them 4 kl to 1 Inft. 53. a; 
ing tem, or by foffering the ſame to be uncovered, Nd he pars br 
— Plaunches or other Timber of the Houſe are rotten. 


56. Default of Coverture of an Houſe, is Waſte, though the Timber be 2 Roll. Abr. 
ſtanding. , tg. 


7. But if the Houſe be ALS when the Tenant cometh in, it is no 1 Inſt. 12 
W'aſte in che FPonant · to ſuffer the fame to fall down. 


38. Thougſr there be no Timber growitg upon the Ground, yet che Te- 1 Inſt. 53. a. 
nant at his Peril muſt keep the Houſes from, waſting. 


59. If a Leſſee taſes the Houſe, — builds a ne Houſe, if; it be not ſo P Rell Pip 
long and wide as che other, it is Waſte. | abi. Butif - 


the old Houſe 
— _ ruinous,, and. the, Leſſee bajlds, a new e dt nepds het be ＋ ud vide pores old. one, 
r Alte, 93. 


60. So if he rebuilds it more large ay it was before, i it is Waſte for i it 1 lad. 53-8. 
will be more Charge for the Leſſor to repairiit. _ | | 
61. But if a Leſſee of Land makes a new Houſe upon the Land vive 2 Roll. Abr. 


there as got any hoſart, thisis en for it Haha egefit of N the p/ 5 
Leſſor. But according to Lord Coke 


62. If the Tenant build a new Houſe, it is Waſte 


-bewgited it is 4 bew Wuſte. Let if the > Houſe be pidltrs rated by Enemies or luſt 5 34. L. 
the like,*withoor 4 Defadſt of the Tenant.” or was guinous atchis coming in, Coke hays 


and fall don, thexTemntumay.bvildbe dame again, aith-ſuch Materiale n 
asuemaig. andowitho the attter. Timber, hich he may take growing on the bal 


Stoudds for his Habitation) but he muͤſt not mike de Houſe larger than Hol e 124 
oom of dne 


it was. 
which was be⸗ 
fore on the Premiſſes; and thus Rolle and he may be reconciled. 


W 6 B 63. If 


dif be ſyffer i it to 
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i Inf. $3-4-. , 63. If the Houſe be re Tempeſt, the Tenant be — 


nient Time repair it. 
2 Roll. Abr. 4. If a 1. flings down a Wall between a \ Parlour ar od = Chamber, | 
815. by which he makes a Parlour more large, it is Waſte; — it cannot be 
intended for the Benefit of the Leſſor, OY it in the Power of WEL 
to tranſpoſe the Houſe. | -- | "'hagis 


Br. Waſte, "FF if he pulls down a Partition berween Chamber and Chamber, it is 

143. Waſte.—Or 

2 Roll, Abe. 66. If a Leſſee polls down, a Hall or Parlour, and makes a Stable of of i i, 

818% tit is Waſte. 

14, Ibid. 67. If a Leſſee pulls don a Garret over head, and makes it all one and 

; the ſame Thing, it is Waſte, * © 

Id. Ibid. 68. If a Leſſee permits a Chamber fare i in a pro defettu Wee 

Was der quod ſum maberemium devenit putridum, & camera ROUTE 
eee Rr enit, Action of Waſte lies for it. 
Id. Ibid. ; 69. So if a Leſſee permits the Walls to be in Deca for Default of daub- 
ing, per quod maberemium devenit putridum, Action of Waſte lies. | 


Br. Wat, 70. Breaking ef a Pale or of a Wall e is not Waſte. 
. 


Id. Ibid.' 571. But breaking of 4 Wall RO” with Thatch, and of a So f Timber 
covered, is Waſte. . 


8 72. Burning the Houſe by Negligence or Miſchance, i Waſte 

1 In b. 

But by 33 31. no Action is to be proſecuted againſt any Perſon i whole Houle or Chamber 
Fire accidentally begins. | 


7 Ind, 53.73. If the Tenant do or ſuffer Waſte to be done in Houſes, yet if be 
Ne repair them before any Action brought, there lieth no Action of Wa 
againſt him, but he cannot eg Quod non NN AI r but = ſpecial 
Matter. ? 


6. Of what TG annexed to the Freehold Waſte may be com- 
mitted. 


42 E. 3.6. 74. The removing of a Poſt in a Houſe, is Waſte. 5 
Of Poſt, Se. 

fixed in the Land, and not to the Walls by Termor, and taken off within his Term, Waſte does not ks, for 
the Houſe is not impaired by ite Per Kingfmill J. and Grevill Serj. nod non Negatur. Br Waſte, pl. 104. 


' 


Id. Ibid. 75. So the removing of aDoor. 
n aſt... 09 © 

In Wasße e of taking away Doors, the Leſſee pleaded, that he erected them, and the Court took a Difference 
between outer Doors and inner Doors. Per 3 7. Leſſee may take away the inner Doors within the Term, 
but not the outer Doors, Mo, 177. pl. 315. Cook's Caſe, alias Cook v. Humphery. | | 


42 E. 3. 6. 76. So the removing of a Window. 
It is Waſte, 
though the Glaſs Window be glazed by the Tenant fn. 1 Inſt, 53. a, 


Br. Waſte, pl. 77+ The digging up a Furnace annexed to the Franktenement, ad ſell- 


143. Sotho' ing it, is Waſte. 

annexed by | | 

the Tenant himſelf. 1 Inſt. 53. . The Difference is between a Furnace fixed to the Middle or to the 
Wall of the Houſe; and in the firſt Caſe the Leſſee may take it away, but not in the laſt, Per Dyer and 
Owen. J. Ow. 71. in Caſe of Day v. Auſtin. 

A Furnace fixed in Medio Domus is but a Chattel, and removeable ; but otherwiſe, if fixed to the Walls. 
Per Walm/l:ty. Sud to have been agreed in Dyer' Time. Cro. E. 374. in Caſe of Day v. Biſbich. 
So of Dyer's Fat fixed to the Walls adjudged not removeable on an Attachment, Cro. E. 374. pl. 24. 
Day v. Biſbich. | 

3 


78. The 


= 


* 

78. The removing of « hon Witt, though annexed bythe Tenant Br. Wat 
himſel. 43. ed. 
6 ae e 

79. If Wainſcot annexed to the Houſe be taken away, it is Waſte, Id. Ibid. Tho' 


. 


 anaexed 


by 
the Tenant himſelf, Id. Ibid. If fixed to 4 Wall, it is Waſte. Per Anderſon, Cro. E $74- in Caſe of Day 
v. Biſbich. Wainſcot annexed by the Leſſpr or Leſſee, is Parcel of the Houſe, and whether by great or 
little Nails, Screws or Irons, t through the Poſt or Walls of the Houſe, is all one : bat if by any Way 


whatever it be fixed to the P wht aggro it is Waſte for Leſſee to remove them ; and ſhall 
by Grant oſ the Houſe in the 1 it as reſolved, 


Mich, 41 C 42. Eliz. C. B. 72 en in Caſe r per Dodderidge . 
Namen Rell. 556: in Bridges Cale. 


90. Of Tables dor mant and fixed'in'the Land; and-not to the Walls by b.. Watt, pt. 
Termer, and taken off within his Term, Waſte does nor lic ; for the Houſe hw blend 
is not l by it. Per Kingſmill J. and Grevit Serj. 


, cannot be re- 


moved, and if 
2%) er Wat, en Cf. Ok Sl oh 40 90395 =: ddo Biſbich. 


81. Beating — a Wooden Wall, or ſuffering a Brick Wall to fall, is 


no Walte, unleſs it be hay, oxy. 3 that the Wel were —_ or co- . ur 
ai 2 of bes © of Bedford 


. y h. 
of a Mud Wall, 1s Waſte, Br. Wate, fl 148. 


12 If f Walle be afſigned in pollog up a Plank Floor and Mangers of a Id. Ibid, 
Stable, Plaintiff muſt ſhew that the ſame were fixed. 


83. If Leſſee erects a Partition, he cannot break it down without being No. 178. 
liable to an Action of Waſte, for he has joined it to the Franktenement. Cooke's Caſe. 

84. Shelves are Parcel of the Houſe, and not to be taken away ; and tho“ Cro. E. 329. 
it is not ſhewed that the Shelves were fixed, it ought to be intended that INS. Lady 
they were fixed. Per Coke Ch. J. 2 Bu. 113. Lady St. Jobn v. Pyot. Se. John. 

88. Pavement is a Structure, for they uſe Line to finiſh it, Id. Ibid. And 


held that it is 
within the Intention of the Covenant for repairing Edifices, Buildings, 3 


36. If the Tenant ſuffers the Groundſels to Waſte in his Default of De- 
fence or removing the Water from off them, or of Dirt or Dung or other O. 43. 


Nuſance which lies or hangs upon it, the Tenant ſhall be charged, for he is . fle 
bound to keep it in as good Caſe as he took it. 


not ſcowri 
« Ditch or Mout the Groundſel of the Houſe ure putrified, Waſte nan be aligned is Demibut pro A 
d. 


D) Wy at ſhall be deemed Wate, with Re- 
ſpect to eccleſiaſtical Perſons, 


" ITH Reſpect to eccleſiaſtical Perſons, it has been held, that an 3 Lev. 268. 
Action on the Caſe will lie for Dilapidations. And —— Jones v. Hill. 
2. It has been ſaid that Dilapidation of eccleſiaſtical Palaces, Houſes, and 3 Inſt. 204. * 

Buildings, is a good Cauſe of Deprivation, 


2. If 
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1a 53. 2. 1. > may be obſerved in general, that Waſte which enſues "from. the 
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< 4 is 
violent, but that the Leſſeę by „Wir BY 4 1. Hells 
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11 55 49.“ 8. „Heep e cuts and felfs the Tes of che Bi For 4 Wipe, 
cone 6 7 a Probibition ſhall be granted, commanding bin is ceaſe deing ſuch Matei R. 
ham'? Caſe, ſolved in Parliament. 


11 Rep. Bom | 4. 80 1 a Parfon or View ** - ce Tices Uf K yo TY ee" Viale, 
Liford's Caſe. a Protibirion n nn ; for * is the —4x the Chorc. 


The Patron Wes Bas o e 441 e eres eie e 5 
erna * , Yo He 3 nyo: {1 ut 344 10 d re iM ahi 
3 ©: | vt 4162 beau vs a 10 1856447 
. Sofa Preben vin the 1 8 "of 7 Preh 45 e 
1 a Prohibition. tw en Ackidnd and ing well, 8 watioo 
the Lord Coventry, Lord Keeper, for the Prebend of Catton in — 


Godb.759. F. , 6. It has been holden, that, if a Biſhop,,Parſqn, or — > 
Bie fan, cuts dewn Trees, upon ibe Lands, wnbþs ie be fe, Repaxation of 
"54 eccleſiaſtical Houſes, d do, or ſuffer. to be done any Dila apt 
5 that they may be pied for the ſame in the Eccleſiaſtical Coùͤrt, 3 2 
Prohibition will hot lie in the Caſe ; and thät the fame n 1wigood Cauſe of 
Deprivation of them of their Eccleſiaſtical Livin "gs and Dignities. But 
yet for ſuch Waſte done, ' they may be alfo puniſhed" ty i Cue, Les if 
1 the Party will ſve there, eee. „ 44445 oo 
Lev. 107. 7. Ona Motion for Prohibition, the Suggeſtion ed to be, det 
Counteſs of Parſon had dug and found Lead Mines in his Glebe, and had felled Timber; 
Rutland's yo it was infiſted that this was Waſte, and prohibitable by 35 E. 1. De 
ee Arbores, c. But per Cur, it lies * oF ines z Taps then 
Mines in Glebe-Land can never be h * 


4 2 
41 107 1 Do E VG 


12 28119. 1 1 
*** @ Þ1 „ 4 Mi. 9 20 .. IT | . rl 


0) Wtthat cclabr wal r 


Act ef God is excufadle. Thü, fs wit 
But if it be 2 If a Houſe falls * Tempeſt, the Tenant hall beexuſed in Lg of 


uncovered by E 
Tempeſt, and . "0 S219 
andi, there, if thi N. bas ſufficient Tabs repair it, and does nt, he Ladfors ie Dread 


Condition of Re-entry for Waſte, may re-enter, but pot immediately vpon the Tempeſt :; for it n Wale 
till the Tenant ſuffers it to be ſo long unrepaired, that the Timber be rotted ; per Hull; and then it is 


Waſte. Br, Conditions, If he it to continue um epalred, thatu ta Hoe 
dun by a TS vs pl x od _ 23 * — | _ 


Inſt. 53 a. 3. Likewiſe, if a Houſe be abated by Lightning, or thrown down by a 
great Wind, it is not Waſte, 

Br. Waſte, © 4. So if Apple-Trees are torn up by-a great Wind, if Leſſee afterwards 

Pl. 39. cuts them, it is not Waſte. 

2 Roll. Abr. 5+ If the Banks are well repaired by the Leſſee, and the Water notwith- 


8:90. Contra, ſtanding ſubverts them, and Jurrounds his Nee l it is n 


20 H. 6. e 1. ruſhy, it is hot Witte. nie 1 
b Leſſee for mY 3, 

Years covenanted, upon a penalty of Geir „a Hail Lhe” DEP N TY afterwards broken 
down by a ſudden outrageous Flood, Fitzherbert and Shelly held, That he is excuſed the Penalty, becauſe it 
is the Act of God; but he is bound by his Sg to repair it, which he maſt do in * Time. 


Dy: 33. ls Galt 6,45 — x | 15241 — 
t eben ide l. LY rent in 711 TO 5 515 a * 5 Fol ws 0 5 becauſe 

the Water to bd withiOK? Bands 3 ; 202 Fa Ja Loa ld 7 
Policy, and therefore it is no Waſte if that by Tempeſtübuſtieſs b{dalke che e We 
Mo. 69 pl. 187. Griffith's Caſe. 


# 


I | | 6. The 


6. The Lefivt cannot give Trees during the Tenant's Lene. But if be Br. Done, e. 
grants them to 4 Stranger, and commands the Tenant to cut and deliver Pl. 13. 
them, who does it, this hall excuſe” him in an Action of Waſte. And yet 


the Tenant was not bound by Law to obey and execute this Command. 


* 
K — a — 


c) What Wafte ſhall be deemed juſtifiable, bp 
_ Reaſon of the Intereft of the Party. 


x, "3 NANT in Tail may commit Waſte in Houſes as well as in Caf. Tewp. 
alt other Parts of the Eſtate, notwithſtanding any Reſtraint to the Ld. Talb. 16. 


contrary, and no Inftance tan be ſhewn, where a Tenant in Tall has been hag 4 


reſtrained from committing Waſte by Injunction of the Court of Chancery. And his Lord- 
| tb | | ſhip ſaid, an 
Injunction was refuſed, in Mr. Sawille's Caſe of Toer#birt, who being an Infant, and Tenant in Tal in Fol. 
ſetkon, end in # very bad State of Health, and ndt likely to live to full Age, cut down by bis Guardian a 
eat Quantity of Timber, juſt before his Death, to 4 very great Value ; the Remainder-Man applied here 
2 an Injunction to reſtrain him, but could not prevail. Ibid. | 


2. If Tenant in Tail grants all his Eftate, bis Grantee is diſpuniſhable of 3 Le. 121. pl. 
Waſte ; ſo ſuch Grantee's Grantee is alſo diſpuniſhable ; per Clerk ]. 173. Anon. 
3. If a Man deviſes Land to two in Tail, and after the one Deviſee dies Lands were 
without Ius, by whiclt the Reverſien in Fee of one Moiety reverts to the given to 4. 
Heir. of the Donor ; but the ober Deviſee is Tenant for Life of the whole, m f. and 
and after he c Waſte, Action of Waſte lies againſt him by the Heir of , a, of 
the Donor for the one Mriety. pe +1 Se. 1. bed 
: IO CCC without Iſſue, 
and the Remainder of the Half revertef'to'the Dotidr. Be brought Waſte et P of Houſes and Lands 
to him demiſed, and agreed that the Writ was good; but it was queſtioned if the Count ſhall be genetal, or 
of a Half only, notwithſtanding” that both were Tenauts in Common of the Reverfion. 2 Brownl. 133, 


* 


Mallet v. Mallet. 


4. But Action of Waſte does not lie nant in Tai 
for che Greatneſs of the Eſtate of Inheritance which was once in him; and Lewis v. 


alſo, as ſome ſay, becauſe the Eſtate was not within the Statute at the * But 


| : Tenant 
Creation. | g . \ | ſhall not have 

; 8. 2 . 1 a a , the Trees, 
ec. which he cots. 4 Rep. 63, Heilakenden's Cafe. — And ſuch Tehant may be ine in Equity. 
See Poſt. hy. : 


5, If Lands are given to the Huſband and Wife, and to the Heirs of the 2 Iaſt. 28. b. 
Body of the Huſband; the Remainder to the Huſband and Wife, and to the 
Heirs of their two Bodies begotten; and the Huſband dies without Iſſue: 
The Wife ſhall not be Tenant in Tail after Poſſibility ; for the Remainder 
in ſpecial Tail was utterly void, for that it could never take Effect. For 
ſo long as the Huſband ſhould have Iſſue, it ſhould inherit by Force of the 
general Tail; and if the Huſband die without Iflue, then the ſpecial Tail 
cannot take effect, inaſmuch as the Iſſue which ſhould inherit in ſpecial 
Tail, muſt be begotten by the Huſband ; and ſo the general, which is 
larger and greater, - hath fruſtrated the . which is leſſer ; and the 
Wife, in that Caſe, ſhall be puniſhed for Waſte. | 


vor. v. 6 C Te 4 © 


inſt Tenant in Tail after Poſſibility, 11 Rep. 80 a. 
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8 c t Made. 


Br. Waſte, pl. , 6. It has been aged, that Tenant for Years * cut Mood; but it has 
114. . doubted, if Tenant at Will may; but it ſeems, that as long as Tenknr 


Tenant at at Will is not countermanded he may cut ſeaſonable Wood, Sc. 
Will cannot 
juſtify cutting Underwood, without Licence per Littleton. Br. Waſts, pl. 131. 


Br. Waſte, pl. 7. Where a Man leaſes a Wood, which conſiſts only of great 770 2 the Lef- 
126, ſee cannot cut them. 
Hobart's Rep: ae a Leſſee may juſtify * cutting of Trees fer mh of 


< * Aſs. wa 


But in fuch Caſe the Termor ſhall pay the Wages and Salary of the Workmen out of his own Money, and not cut 
Wood to ſell to pay the Wages. Br. Waſte, * 112. — And if he cuts Trees for Reparations, and ſuffers 
the Trees to lie and putrify, it is Waſte, Br. Waſte, pl. 112. 


1 Inſt. 53.b. 9. Nevertheleſs, if Leſſee cuts Trees for Reparation, and ſells them, and after | 
| buys them again, and employs them for Reparation, yet it is Waſte by the 

- ous 
Id. Ibid,” - 10. So if Leſſee cuts T rees, and ſells them for Money, though with the Mo- 

ney he repairs tbe Houſe, yet it is Waſte. 

wa 11. Asto the cutting of Timber Trees for Repairs by Leſſee, there is no 
%. Aids Difference whether the Leſor or Leſſee covenants to repair the Houſes z for in 
If Lehr cove- Either Caſe it is not Waſte, if Leſſee cuts them. 


nants to re- 
pair the * and does not, Leſſee may cut down Trees for the repairing of the Houſes. * 240. 
Anon. 


1 Inſt. 5 3. a, 12. If a Houſe be proſtrated by Enemies of the King, or ſuch like, wr/hout 
e Default of ihe Leſſee, the Leſſee may rebuild it again with the ſame. Ma- 


of the King, (rials that remain, and may cut other Timber upon the Land to rebuild ir, ” 


deſtroy a but he muſt not make the Houſe larger than it was. 1 
Houſe, Waſte 
, does not lie; But contra if it be by traiterous Subjects of the King. Br. Waſte, pl. 15. 


1 Inſt. 53 a. 13. So, if the Houſe was ruinous at the Time of the Leaſe, and fell withis 
Br. Walle, pl. he Term, this f is not Waſte in the Tenant. | 
130. 

Hobart's Rep. 14. But the Leſſee ſhall not cut Trees to make à new Houſe where there 
Caſe 296, was not any at the Time of the Leaſe. 

Br. Waſte, pl. 1 f. So if a Leſſee ſuffers a Houſe to fall for default of Covering, which is 
39. Waſte, he cannot cut Trees to repair the Houſe. 

1 Inſt. 53 b. 16. And in general, if the Tenant ſuffer the Houſe to be waſted, he cannot 


And in ſuch juſtify the ſelling of Timber to repair it. 


Caſe the fell- 
wg Timber to repair the ſame, is double Waſte, Ibid. 


1 Inſt. 54. 5. 17, If a Houſe be ruinous at the Time if the Leaſe, though the LA is mot 
If the Tenant bound 10 repair it, yet he may cut Trees to repair it. 


covenants to 


repair ſuch ruinous Houſe, he may take Trees for it. Br. Waſte, pl. 130. cites 12 H. 8. 1. 


r Inſt. 53. b. . 18. The Tenant likewiſe may dig for Gravel or Clay for Reparation of the 
Houſe, though the Soil was not open when the Tenant. came in; and it is 
juſtifiable as well as cutting of Trees. 

' Waſte, pl. 19- So with regard to a Stable, if it fall without Default of the Leſſee in 

35 word the Time of the Leſſor, the Leſſee may take Trees in the Ti ime of the Heir is 
make a new Stable, if it be of Neceſſity. 


20. But 


* 
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—— 
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20. Bur if the Stable falls in Default of the Leſſee, in Time of the Leſſor, gr. wane ol. 
he cannot, in Time of the Heir, cut Trees to make a new Stable. 67. Iſſue was 


N. taken whe· 
ther it was well repaired in the Time of the Plaintiff (the Heir) and fell in the Time of the Plaintiff, in 
Default of the Defendant. En: 


2 1 Cutting Wood to burn, where the Tenant bas ſufficient . Hedgwood, is 5 * B. 59. 
Waſte. a 1 | p | 
22. Where Leſſee for Years has Power to take Hedge-boot by Affignment, Dy. 19. pl. 
yet he may take it without Aſſignment; for the Affirmative does not take 15. Anon. 
away the Power which the Law gives him. | | 
23. If Leſſor except his Trees in his Leaſe, the Leſſee ſhall not have Fire- 8 
boot, Hay - boot, Fc. which he ſhould have otherwiſe,; and the Property of ny q as 12. 
the Trees is in the Leſſor himſelf. f : a 
| Caſe. Upon 


| Lewkner's 
ſuch Reſervation, Waſte will not lie againſt the Tenant for cutting Trees, becauſe they ate not Parcel of the 
Thing leaſed, but Treſpaſs lies in ſuch Caſe. - Dy. 19. pl. 110. : 


24. Yet it has been ſaid, that Leſſee for Nears, the Trees being excepted, has Noy 29. 
Liberty to take the Shrowds and Loppings for Fire-boot ; but if be cuts any Rich v. 

Tree, it ſhall be Waſte, as well for the Lopping as for the Body of the Tree. Makepeace. 

25. If a Tenant that has Fire-boot to his Houſe in another Man's Land, Clayt. 40. pl. 
cuts Wood for that Intent to take his Boot-Wood, and tbe Owner of the 99. Coram 
Land takes it away, an Action of Trover and Converſion lies againſt him Barkley, 
by the Tenant of the Land who hath, ſuch Fire-boot. . 

26. If the Leſſor is bound in a Bond of 1001. and the Leſſee cuts twenty Oaks, Dy. 36. b. pl. 
and ſells them, and pays the Obligee for his Leſſor, yet Waſte lies againſt 38. Maleverer 
him for cutting them down, though the Money was applied to the Uſe ®: Spinke. 
and Profit of the Leſſor. * 

2797. If A. hath Common of Eſtovers in the Wood of B. for Houſe-boot, Clayt. 47. pl. 
and he cuts down four Trees for that Purpoſe, and in the Werking they 2 Coram 
| arkley, Earl 
prove unfit for the Uſe, as for Poſts of a Houſe, &c. It was held, that f Pembicke's 
A. cannot convert this Timber to any other Uſe, &c. neither can he ſell and Caſe. 
buy other fir Wood with the Money ; and he cannot enlirge the Houſe 
with this Timber, nor board the Sides of the Barn there which had Mud- 
Walls, or the like before. ” 
28. Where a Rent is granted in Fee, with a Proviſa to enter and retain till 1 Lev. 171, 


ſatisfied of ihe Profits ; the Grantee, upon entry, cannot cut Trees or do n v. 


Waſte; per three Juſtices. ' l ooley. 
29. Cutting of dead Wood, is no Waſte. FO 5 N. B. 59. 
” > | | 4 f a . M). 


30. If a Man leaſes Land with general Words of all. Mines of Coals, where Hoban's Re 
there is not any Mine of Coals open at the Time of the Demiſe, and after the C. 296. - 
Leſſee opens a Mine, he cannot juſtify the cutting of Timber-Trees for ma- Ld. Darcy «-. 
king of Puncheons, Corſes, Rolls, Roll-Scoops and other Utenſils in and about Achwith. And 
the ſaid Mine, though without them be could not dig and get the Coals 8 9 
out of the Mine: And this is like to a new Houſe built after the.Demiſe, Cafe is more 
for the Reparation of which he cannot take Timber upon the Land; and clearly re- 
it had been Waſte to open it, if it had not been granted by expreſs Words: ported. 

And it was faid by Hobart, That the Law had been the ſame if the Mine 
was open at the Time of the Demile. | | 
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0.) Who may being an Action of Waſte. . 


* They 1. NT 13 Edw. 1. c. 22. the Aion of Waſte is given to one Tenant in com- 
Words in- mon againſt another *. N #35; Nec 
clude as well . | : / 
Joint-Tenants as Tenants in common, for both of them bold in commeni ; and ſa do ald Books sad Re- 
cords term them both. But though the Generality of theſe Words do extend 16 Coparceners, yet in good 
Conſtruction they are not within the Purview of this Act, becauſe they were compellable ta make Partition ; 
for this Act extends not to them that had Remedy by the Common Law. ' 


Br. Waſte, pl. 2, Where there are Tenants in Common for Life, the one ſhall not have 

4 Treſpaſs of Trees cut againſt the other, but ſhall have Waſte pro indiuiſo, 
though they are only Tenants for Term of Lite, ec. but the one may have 
Treſpaſs of Corn cut againſt the other. | * | 


11 Rep. 49. 2. 2, If one Coparcener before Partition makes Feoffment to another, and 
Liford's Caſe. one of them does Waſte in the Trees, Waſte lies. vo] 

2 Roll. Abr. 4. Likewiſe, if two Joistenants de Waſte, and after the one enters into 
$28. Religion, Waſte lies agaioſt the other alone. | 6 33:88 
Itirqueftioned ,. 5: By the 20 Ed. 1. St. 2. an Action of Waſte is maintainable by the Heir 
if this is not fer Waſte done in the Time of bis Anceſtors, as well as for the Waſto done in 
an Ordinance his own Time, | bY 45% | 
only. See 

Maynard's Ed, 2. 231, 273, 274. 


1 Inſt. 53. b. 6. This Action muſt be brought by bim that hath the immediate Eſtate 
205. & and Inheritance in Fee-ſimple or Fee- tail, but ſometimes another may join 
with him. | REY 
1 Int. 53. b. 5. It is ſaid, that the Reverſion muſt continue in the ſame State that it 
356. a, was at the Time of the Waſte done, and not granted over; for tho 
the Reverſioner taketh the Eſtate back again, the Action is gone, beca 
the Eſtate did not continue: But in ſome ſpecial, Caſes an Action of Waſte 
ſhall lie, though the Leſſor had nothing in the Reverſion at the Time of 
the Waſte done; for if a Biſhop makes a Leaſe for Life or Years. and dies, 
and the Leſſee, the See being void, doth Waſte, the Succeſſor: ſhall. have 
an Action of Waſte. This is allowed upon a particular Reaſon, A Pur- 
chaſer ſhall have an Action of Waſte, though the Statute of 20 Ed. 1. 
ſpeaks of thoſe that are Inheritors. | & 7 
1 Inft. 341. a. 8. A Tenant for Life cannot have this Action, but a Parſon, c. may 
i Inſt. 53. b. have an Action of Waſte, and the Writ ſhall ſay, Ad exbæredationem Ecclefie, 
356. 8. for it is the Dowry of the Church. If a Tenant doth Waſte, and be in 
Reverſion dieth, the Heir ſhall not have an Action of Waſte, for Waſte 
done in the Life of his Anceſtor: For he cannot ſay that the Waſte was 
done to his Diſinheriſon; neither ſhall a Biſhop, Maſter of an Hofpital, 
1 Sc. have aa Action of Waſte done in the Time of their Pre- 
deceſſors. Fey 
5 Rep. 67,77. g. If a Leaſe is made to A. for Life, the Remainder to B. for Life, Re- 
1 Toft, 54, a. mainder to C. in Fee; no Action of Waſte lieth againft the firſt Leſſee 
during the Eſtate in the mean Remainder, for then his Eſtate would be 
deſtroyed. Otherwiſe if B. had a mean Remainder for Years, for that 
would be no Impediment, the Recovery not deſtroying the Term of 
Years. | 
1 Inſt, 285. 2. 10. If Leſſee for Years committeth Waſte, and the Years do expire, yet 
28 3. a. the Leſſor ſhall have an Action of Waſte for the treble Damages, though 
2 _ 306. he cannot recover the Place waſted z but if the Leſſor accepteth of a Sur- 
5 . 658. render of a Leaſe after the Waſte done, he ſhall not have his Action of | 
DEL Waſte. It is ſaid that if a Tenant repairs before Action brought, he in 
4 TE, ' Reverſion 


* 


Reverſion cannot have an Action of Waſte; but he cangot plead that he 
did no Waſte, therefore he muſt plead the —_ Matter Us OD" 46. gh ho» 
11. Likewiſe, by 11 H. 6. c. 5. where Tenants for Life, or for another's And fo it is 
: ; zr of mean 
Life, or for Ate rank ger, theig Eſtates, and take the, Profits K their, Aüigasbe b 
own Uſe, commit Waſte, they in Reverſion may have an Action of Agen tide a 
Waſte againſt them. © or To Og HY nn Ml ev get chick *1 
ONE . A * be 28 Tien NET 2) | 7 | ) »0 39% th TW iogoW 5:7; hat wkooithes 
Profits; but this is by the Statute of 11 H. 6. c. 5. For in that Caſe the Pernor of the Profits: did; not 
hold the Land. 2 Inft. 303. 70G WEEN e ORR OGATT IR NN I Bd ng e +25 e; 
If Tenant for Life or Years dees Wafte, and grants over his Eftate, the Writ lies. agginſtchim who did the 
Waſte, and not againſt the Grantee, F. N. B. 55. A. But if the Waſte be dont after the Alienation 
made, then it lies againſt the Tenant. F. N. 8. 60. Ra N che * Fe N 11 yd 
Y | | * . n W en 207 Ig 10 b dan $9 601 lr + 
12. He in the Remainder as well as "the Reverſiener may 'Htirig ern 


4 


| 06 Ye 1 digg tei J Nep. 7 
Action, and every Aſſignee of the firſt Leſſee, mediate or be nie.. Papers Ea * 


— — 


-_ 
8 
- 


* * * 2 t. 30 
within this Act. * % ai zen 1 nies 
, —- 
LA Free d 24 d 
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: L «a i! 4 18 41 7 4 ? 0 4 300 


(H) Againſt whom the Attion of Malte may 


be bought. 5 00 


1. TT has been ſaid, that there are five Writs of Waſte, two at the Com- 1 Ini. 54.4. 
mon Law, as for Waſte done by Tenant in Dower, or by Guardian; * In. 145. 
three by Statute, as againſt Tenant for Life, Tenant for Years, and Tenant 2 301% 
by the Curteſy. It has been ſaid however that Tenant by the Curteſy was | 
uniſhable for Waſte by the Common Law, for that the Law created his 4 
ſtate as well as that of the Tenant in Dower, and therefore the Law gives 
like Remedy againſt them. But on this Subject the Authorities in the 
Books are very contradictory, as the Reader will perceive by attending to 
the Note ſubjoined to the following Clauſe of en INNER 


, 


. 


* 
* 


* 


2. The Statute of Glouceſter, 6 E. 1. cap. 5. which enacts, That a Man A 25 
from henceforth ſhall have a Writ of Waſte in the Chancery againſt + bim Ws * — 
that bolds by Law of England. | | | 


/ fore the Sta- 
| tutte Glou- 
ceſter, but againſt Tenant in Dower and Guardian, and by the Statute, Adios of Waſte is given againſt Te- 
nant by the Curteſy, Tenant for Term of Life, and Tenant for Term of Years. Br. Waſte, pl. 68. 
Lord Coke ſays, a Reaſon is required, (that ſeeing as well the Eftate of the Tenant by the Curtefy, as the Te- 
nant in Dower are created by Act in Law), wherefore the Prohibition of Waſte did not lie as well againſt the 
Tenant by Curteſy as the Tenant in Dower, at the Common Law; and the Reaſon he aſſigns is this, for 
that by having ue the State of the Tenant by the Curte/y is originally created, and yet after that he hall do 
Homage alone in the Life of his Wife, which proves a larger Eltate ; and ſeeing that at the Creation of his 
Eſtate he might do Waſte, the Prohibition of Waſte lay not againſt him after his Wife's Deceaſe; but in 
the Caſe of Tenant in Dower, ſhe is puniſhable of Waſte at the firſt Creation of her Eſtate, 2 Inſt. 145. 
But 2 Inſt. 299. ſays, that at the Common Law, Waſte was puniſhable in three Perſons, (viz.) Venant 
in Dower, Tenant by the Curteſy, and the Guardian, but not againſt Tenant for Life, or Tenant for Years ; 
and the Reaſon of the Diverſity was, for that the Law created their Eſtates and Intereſt ; and therefore the 
Law gave Remedy againſt them, but Tenant for Life and for Years came in by Demiſe and Leaſe of the 
Owner of the Land, Sc. and therefore he might in his Demiſe provide againſt the doing of Waſte by his 
Leſſee; and if he did not, it was bis Negligence and Default. 3 

* Neither this Act, nor the Statute of Marlebriage, doth create zew Kind of Waſtes, but gives new 
Remedies for old Waftes ; and what is Waſte and what not, muſt be determined by the Common Law. 
2 Inſt, 300, 301. I ©: . nd 

+ If — 40 Tointenants for Years or for Life, and one of them does Waſte, this is the Waſte of them 
both as to the Place waſted, notwithſtanding the Words of the Act are, (him that holds.) 2 Inſt. 302. 

t Here Tenant by the Curteſy is named for two Cauſes. 1½, For that albeit the common Opinion was 
that an Action of Waſte did lie againſt him, yet ſome doubted of the ſame in ReſpeR to this Word, (tewbr ) 
in the Writ, for that the Tenant by the Curteſy did not hold of the Heir, but of the Lord piramount; 
and after this AQ, the Writ of Walte grounded thereupon doth recite this Statute ; 240, For that greater 
| Penalties were inflited by this AR than were at the Common Law; 2 Inſt, 301. 
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If Ban- Labs fer Life rakes Huſband, the Heſbani deer Wafte, the Wife dies, the Huftand hlt wet be 
by this Laws! for the Words of this Act be (a Man that holds, c. for Life) and the Huſband held not for 
Lifa ;. for hes ſeized: but in Right:of hi Wife, and. the Eftate was in big Wife: - 2 Toft: — eden! 

He that hath an Efare for Life by Conveyance at Common Law, or by Limitation of Uſe, 'is a t within 
the 'Statute. - a Inſt. 302. 1117. 9113 NA ü Nine p 814 >, as » Y 11 
bY e 1 1 —— pro indivi/o 13 within this Ad; and ſo it is of a Tamar 

e Curte/y, or other Tens fe off a Moifty, Kc. $ J0$94 4 1 2% Aas ge va. da vba 
+ This is to be ade of all the five Kinds of Dowers whereof Litth:ton ſpeaks, VIE; we. gs 


e 


| Wafte, an ABfiba of Ware lied 


If Tenant in Dewey be a Mauer, and a 
againſt Tenant in Dower. 2 Hf. 303. „ nite 


6 Rep. 37. b. 4. Action of Waſte lies. againſt an Occupant for Life, becauſe he has 

Ws the Eſtate of the Leſſee for Life, and holds for Life, as the Statute 

Worceſter, Mentions. 5 N Gy 

2 Roll. Abr. F. If Leffee for Life be attunted of Tredfvn, by which the Leaſe is forfeited 

$26, to the King, who grants it over to J. S. and be afterwards does Muſte, though 
he comes in en le Poſt, yet Action of "Waſte lies againſt him. | 

Br. Waſte, pl. 6. So if a Man diſſeiſes the Tenant for Life, and does Waſte, yet Action of 


* 


133. yaſte lies inf the Tenant for Term of Life ; for be may bave bis Remedy 
YE | over again 1 e. Year: 1 . 1 
1 Inſt, 54. a. 7. Likewiſe, if an Eftate be made 4 A. and bis Heirs, during the Life of 

6) . J. dies, the Heir of A. hall be puxibbed in an Adieu of Waſte. 


6 Rep. 37. 8. But an A ion o Walte does not lie ainſt Tenant by Statute Mer 
Dean and chant, Elegit or Staple, becauſe” it is not an Eſtate for Life or Years, ar 

Chapter of the Statute mentions thoſe who hold in any manner for Life or Years, 
. NB c8. Contra Fitzb. Na. 58. H. and there ſaid, that in the Regiſter is a Writ 


and ; againſt him. . 

L ICEIT ii on ded 8 F 80 3 | 
there (a) cites 21 E. 3. 26. that a Scire facias was brought Againſt a Tenant By EI, Who had cut Thees, 
to pay the Refidue of the Money to anſwer for the Trets ext, and Yor the Plaintiff fo bebe bis Lua bz 
per Curiam. By the Statute againſt cutting Trees this is in the Natùre of a Treſpaſs, and lirs not in Ac- 
count, nor is he puniſhable in Waſte, but in an Action en the Cafe _— Waſte lies not againft Tenant by 
Elegit, but Writ of Account, Br. Waſte, pl. 78. | MS | | 


Fitzh Na.'cs, 9 Some Books give the Reaſon of it to be, becauſe the Conufor, if he 
b. (H). if commits Waſte, may have a Yenire facias ad computanititm, and the Wuſte 
ſuch Tenanc ſhall be recovered in the Debt. | 
cuts Tiny ho 1 "Ro * 8 W * AJ 66H 248 Mea 1 tn ike Cale Pf 
1 „an onuſor may have Scire Facias ad computandum k bk 

pg — Commonalty of Norwich v. Johnſon. | : 93 Arg 


2 Inſt. 303. 10. If a Man makes a Leaſe for Years, and puts out the Leſſee, and makes 
a Leaſe for Life, and the Leſſee for Years enters upon the Leſſee for Life, und 
does Waſte, the Leſſee for Life ſhall not be puniſhed for ir. 

Brownl. 238. 11+ If Leſſee for Years, makes a Leaſe of one Moiety to A. and of the other 

Anon. &Moiety to B. and A. does Waſtez the Action ſhall be againſt both; for the 
Waſte of the one is the Waſte of the other. | 

Br. Waſte, pl. 12. An Action of Waſte lies againſt a Deviſee, and the Writ may ſuppoſe 

132, it ex Legatione, for it is within Equity of the Statute. 5 
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4. If an Eſtate — Aa made — TRE nd 8 to > hold ry ew. Liu. s. 381. 


d the Coverture, Sc. if they t 
EIS So Yee he; EepSen ſhall. have Writ of 


16. It. Fern Les for Lifemarrits, and;the Huſband does Waſte, Adiion lies + Roll Abe, 
againſt both. 


6. 48, if in the above. Caſe, the Hy Action of Waſte li * 
againſt the Feme for the Waſte he .the Hoſhend dig, Kian aſte lies 


17. But if Tenant in Dower marries, and abe does Mi. and dies, Id. Ibid, 
the Feme ſhall not be puniſhed for this. Huſtand /aſte dies, bid 


18. Like wile, if- Baron and Fame, are, Leſtes for, Life, and Baron does 
Wi afte, and dies. the Feme hall be puniſhed in Waſte, if ſhe agrees © te the Blot, . 


Kelw. 113. 
pl. 4 te ebe there have been Variety of Opinions in our Books, She ſhall be puniſhed po 
Waſte done by, her 


band the is in from the Leſſor. 2 Inſt. 303. 
The Feme ſhall not be puniſhed for this Waſte ; ' per Hanke. Br. Waſte, pl. 58; Br. Wafte, pl. 138. 
ſays, that Waſte does not lie againſt the Feme, But ſays, quære, If this be not the Waſte of both; and 


ſays, 80 ſee wherethere is Folly in the Feme, and where not. does not me by her 
agrecing to the Eſtate after che Baron's Death. [Quere; If rhis can by 


19. But if ſhe wajues the Eftate, ſhe ſhall not be charged. 3 BoP. Abe: 


20. So upon Leaſe for Years made to the Baron and Feme, Waſte lies 14. Ibid. 
againſt both. And 4.4 


21. If Baro and Feme are Foint-lefſees for Ag and Bgron does Waſte, Id. Ibid, 
and dies, Adtion of Waſte lies fort this againſt the Femme. 


22, Upon Leaſe for Life, to Baron and Feme, Waſte lies againſt both. 14. Ibid. 
23. Likewiſe, if Feme commits Waſte and then marries, the Action ſhall be 14. Ibid. 


brought 9 And the Writ 


| be Purd 
fecerunt Vaftum, or Aud Uxor, dum {ola Feit, ſicit Vaſtum. Br. Wale, „ 


24. If Baron feized for Life of bis Wife in Right of bis Wife, does Waſte, 1 Inſt. 54. 
and after the Feme dies, no Action of Waſte lies againſt the Baron in the Te- 5 Rep. 7s: b. 


nuit, becauſe he was ſeized only i in Right of his Wife, and the Frankte- reſolved per 


tet, Cur. Clif 
nement was in the Feme. = A og * 


the Writdoes 
not lie; and the Reporter ſays, Mie 4 T's wy adgment given upon Conſideration of the Statute 


of Gloucefter, and of opinions obiter in 10 H. 6. 12. by Strange and Cotte/more. 8. C. cited by 
:Treby Ch. J. Lutw. 674. Baron. v. Barkley; — ſaid the Reaſon is, becauſe it cannot be ſaid that the 
Baron tenuit er Nimifſionc, n to the Weeds of the Statute. 


25. But if Baron, poſſeſſed for Years in Right of the Feme, does Waſte, 1 Inſt. 54. 
and after the Feme dies, Action of Waſte lies againſt the Baron, becauſe the 
Law gives the Term to him. 

26. A. made a Feoffment in Fee to the Uſe of himſelf and bis Wife, and to Godb, 4, 5. 
bis Heirs, there were Underwoogs on the Lands, which were uſually cut at pl. 6. Anon. 
21 Years growth; A. ſuffered them to grow 25 Years, and then died; per 

tot. Cur. This ſhall bind the Wife; for where the Law limits a Time for 
Tenant; for Life to fell Underwood, if it be not felled in that Time, it 
. ſhall not be felled by a Tenant for Life after wards, but it ſhall be Waſte, 


4 Leſſee 


pſband in like Manner a5 if a Stranger bae don't it; and after the Death of her Hu 
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Ow. 49. 27. Leſſer for Years of Lands bought Trees with Liberty to-cut them tou? 


aw 4 
2 


o 
3. 


to bis Wife for Life, Remainder % the Plaintiff in Fee, and made bis Wife _ 
Executrix, and died: ſhe cut dawn the Trees; adjudged, that an. Alen 


was maintainable; for though the Trees were once Chattels in the Leſſee, 
yet by purchaſing the Inheritance they ate agaih united to the Land. 
F. N. B. 59. 28. If the King commits the Wargſbip of the Heir in Ward vito another;” 
8 and the Committee does Waſte, then, upon a Surmiſe made thetebf in 
Chancery, the King ſhall ſend a Writ unto the Eſcheator to go to the 
Land, and ſee if Waſte be done, and to certify the King thereof in the 
— 0 72 hs 07g a9 bem 50 Hom. bec906Ig. na Mig 
Id. Ibid. - 29. If Eſcbeators do commit Waſte in Lands which they have in their 
Hands in Cuſtody; the Heir within Age, or of full Age, ſhall have an 
Action of Waſte, and ſhall recover treble Damages againſt them, and they 
ſhall ſuffer Impriſonment two Years at the leaſt, at the King's Pleaſure; : 
And ſoif Eſcheators do commit Waſte in other Landi, ſeized into the King's 
Hands by Inqueſt of Office. Ss a ed: l 9 Mey 
14. Ibid. 30. And Eſcheators, or other Guardians of Lands, in the Vacation of "the 
Temporalities of Biſhopricks, ſhall do no Waſte, Se. | at 
Hob. 36. pl. 31. Pending a Mare impedit, if the Incumbent cuts Trees upon the Glebe, 
— and upon the Lands of Copyholders of a Manor, Parcel of che Rectory, a 
ruryv.Kent, prohibition lies. | 
PERS 32. A Prohibition is awardable againſt any one who waſtes the Houſes of the 
pl. _ 4 Parſon Incumbent, or cuts the Trees, or does any Waſte. Agreed by all the 
Saccar's Caſe. Juſtices, ; 
The Prohibi- 2 
tion of Waſte was abrogated, and the Adios of Waſte framed upon the Act of em. 2. (c. 14.) as in the 
Regiſter appears. 2 Inſt. 146. | | | 


2 Inſt. 302. 33. If Tenant by the Curteſy, or other Tenant for Life, make a Leaſe for 
Years, and he in the Reverſion confirms it, and Tenant by the Curteſy dies, 
an Action of Waſte lies againſt the Leſſce. | > 

1 loft, 54. 34. But if Tenant by the Curteſy grants over his Eſtate, and Grantee 


Le. 291. pl. commits Waſte, the Action of Waſte ought to be brought againſt the Te- 


„ ; 
397 * Sy nant by the Curteſy by the Heir, and thereby he ſhall recover the Land 


againſt the Aſſignee : For the Privity, which is between the Heir and the 
Tenant by the Curteſy. | | 
2 Roll. Abr. 35+ So if Tenant in Dower grants over her Eſtate, and after the Grantee 
828. 2 Int, ommits Waſte, yet an Action of Waſte lies againſt the Tenant in Dower, 


301,—S. P. for the Privity between them. | 
Rep. 23. b. 
£ Walkers Caſe. The Reaſon wherefore, at the Common Law, the Action of Waſte did lie againſt the 
Tenant in Dower, or Tenant by the Curteſy, albeit they had aſſigned over their Eſtates, was, ecauſe ns 
A8gion of Waſte, by the Common Law, lay againſt the Aſſignee for Waſte done after the Aſſignment ; therefore 
the Action of Neceſſity did, for ſuch Walte, (after the Agament) lie againſt the Tenant by the Curteſy, 
or Tenant in Dower. 2 Inſt. 300. 

And it lies againf her, and not againſt the Grantee, for the Grantee cannot be Tenant in Dower ; and 
Confirmation by the Heir to the Tenant in Dower is no Bar in this Adios; becauſe it ſhall not change her 
Eſtate. Br. Waſte, pl. 76. 

Where the Huſband levied a Fine, and took back an E/late for Lift, Remainder to his Son in Tail, and died; 
and the Son endowed the Mother, who aſſigned over the Eſtate, It was nevertheleſs adjudged, that Waſte 
laid againſt her as Tenant in Duwer. F. N. B. 55. (E) in the new Notes there (a). 


1 Inſt. 54.— 36. But if Tenant by the Curteſy, or Tenant in Dower, grant over their 


8. Fo 1 Eſtate, and Grantee does Waſte, and the Heir, either before or after the 
** Caſe — Aſſignment, grant the Reverſion over, the Stranger ſhall have Action of 


F. N. B. 56. Waſte againſt the Aſſignee, becauſe the Privity is deſtroyed. 
(E) S. P. 
F 2 one cannot hold by the Curteſy, but of the Heir, &c.——He can hold of none but the Heir, and his 
Heirs by Deſcent. I Inft. 316. a. But if Feoffee of the Baron endows the Fame, and ſhe aſſigus over 
the Eſtate, Waſte lies for him againſt the Wife ; for the Plaintiff ſhall not ſuppoſe in his Writ, that ſhe 
held in Dower of him ex 4/ignatione; but only that ſhe held in Dower of his Heritage. F. N. B 56, (E) 
in the new Notes there (a). | 

| 37. If 


\ 


3 H) — 258 


+ Of:Wiatte. 


—— 9 * 


4 11 257 Ee over |his Eſtate upon | Condition, Fo after the |. 
ompils 4 16e- d Grantor enters for the Condition broken, he can- The 485 


he A 
Waſte comrmitred by the Grantee. * mal be © 
| brought a- 
pe Cane And (it i in Caſe of Tenant for Years. e y08.-—And the Plies ci full be 
Oy oft ORs 1918 1 3 $D : 
33. 5 ik Lelſee for Life, . Bp 


— 


commits Waſte, and after Leſſee re · enters for the Condition broken, Action 828. contra 
of Wade does not lie againſt hum for the Waſte committed by the 39 94,15" 
Feoffer. 


ſhall not have Action of Waſte ; for this Leaſe was derived out of the 7 
privileged Eſtate for Life, and if Waſte lay, it ſhould be brought againſt 
the Jy for Life, who made the Leaſe, and he was diſpuniſhable. 
40. Iftherebe Leſſee for Life Reminder ia Tail Remainder in Fre 10 the 2 Roll. Abr. 
Leſſee, and he does Waſte, he in Remainder in Tail ſhall have Action of N 
41. If Leſſee for Life and for Years, mm Fake, wy dies, his Ex- 14 1674. 


ecutor r charged for it. ; \ Contra 46 K. 


2 + | Alte. Br. Wale, pi 4 


42. But a Condition in a Leaſe not wi Waſte, extends to the Afencs with- by mM 
out naming him, and ape as Inherent 4 to o the Land. 3 127. pl 


rs | Waddington. 
43. If Leſſee for 100 Years grants Part of bis Term "to another, and he Jrowal: 238. 
commits Waſte, the Action ſhal = brought againſt the firſt Leſſee. 

44. Leſſee for Years made a Leaſe of one Moiety to A. and of the 8 4 b 
Maeiety to B. A. does Waſte, the Action ſhall be  agaioſt both ; for the 
Waſte of che one is the Waſte of the other 

45. B. Leſſee for Years, the Reverſion to A. in Fee; B. «fligned . all his Ge. 63. 
Term and Intereſt to J. S. reſerving all Trees growing and being on the Pl: 23 
Lands, and afterwards, he committed Waſte'in cutting down the Trees; orſter's 
A. brought an Action againſt J. S. and it was diſputed whether | the Ac- ns . 
tion would lie. It — agreed, that if the Reſervation was good, or for Life 
then the Action would lie againſt the Aſſignee; but to prove it void, Wee 
it was inſiſted, that what a Man cannot t he cannot reſerve; ſo that - Leaſe * | 
becauſerhe Leides cannot grant the Trees, he cannot teſerve them. As to py #45 of | 
the Point of Law 8 Court was divided. ; 


* 4. 3 excepting the 
and "het Walt h dons Is filling down he Thom, the | Aion of Waſte is — againſt the Alignee, 
Funn! dards = arrrng” nog: 2 Iaſt. 302, 


«1 234 2vi57 br: 299 'i6UC s T 


, bor Aden of Waſte doex not lie againſt Tenant at U. Ah oben "Wako 

& 0! + | 88. who 1a 
that Cubs hes, der Wine IF Tenant ar Wl to him and his Heirs, 2 . gel bogs 
Tenant at Will cuts Trees, Action of Wafte does not lie, hut Treſpaſs; per Aſcough Juſt, which was not 2 
by the other Juſtices, but it is not expreſſed whether he ſhall have Treſpaſs Vi et dim. Br. Treſpaſs, pl. 
147.-— Tenant i Will ent bun Trees, Lelſar bro Treſpaſs 'Vi Amis againſt him, and beld £ 
and Jyd e We 2 innit 2 1. W v. otherwiſe he ſhall have 


W 
— tan «© Wy fr pri 5 Wie cies by Comme es Arg: Show. 


141 


as Timber-Trees, 4 


72 10 2 100 !ignt 4:1 15 14 £44 ie 
47. Nor, according to  _ Sn Leſſee for T Ta, though the ; 2 Rol. * 
Statute mentions Tears. n 0 | 


48 E. 25. 

It lies againſt Leſſee for a Yer, and ſo from Year to Year. Br. Waſte, pl. = 

1 2 Inſt, 302, And ſe the“ he holds only fot twenty Weeks. Plow, C. 467. 
Vor. 6E 1. Againſt 


IR 1505 8 and Feoßte 2 Rel. 3 | 


If Tenant « for Life without Impeichment of als leaſe or Years, or Sir w. 
ot - and Leſſee for Years commits Waſte, he in — . in Fee —. 


aa. Ward 9. . 
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"Againſt whom it nay hs drought for Wie! dons "by, 


Le sl lte: \ 10 eur Y i. i 21 rb nn Diez 
4 E. 3. 26. b. "ab. If « Stranger commina Waſte, yet an Addion of "Watts Bes 


The Statute of the Leſſee, for in a Tapas. ke 18 recover his Damages 4 
— 4 Stranger | » „ 2*i6 8 5 | 

ohibits N a 
— 0 Waſte, 401 you 25 rey Shore wit ity fir 


2a, The Low does 
therefore in this Caſe, | 
add ion of Treſpaſs del him — did the Watts | and T5 the 0b 2s 11 requires 

be upon the Wrong dber ; and if the Leſſor ſhould not e ae of We be thould be leren 
medy. 2 Inſt 145, 146. : + | y 


44E-3.27.b 9. So if a Stranger diſſeiſes Leſſee and'c commits Wiſte, Wiſte ix AP | 


ſor cannot in 


ſuch Caſe, Le ah vpht ü- Dit." Br. Waſte, pl 37. cites 8. is en 0 


„nenen 50. If a Man, who has Common of Eftovers of Land in Leaſe, does Waſte 
in cutting ſuch Wood as he ought not, Action of Waſte lies againſt Leſ- 


ſce for it; for it ſeems he may have Treſpaſs againſt Commoner, for he 
is as a meer Stranger for this, 


F. N, B. 60. . 81. A Guardian ſhall not be puniſhed in Waſte for Waſte done by, a 
| tranger. 


vv 
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49 E. 3. 26 b. 52. If Leſſee for Life leaſes for Years, and Leſſce for Years does Waſte; | 
l 5 Waſte lies againſt Leſſee for Life. 

al 1 Toft. 544 „ 53. Tenant by the Curteſy and rn Dower ſhalt be * for 
i For he in the Waſte done by a Stranger. CH bre 
| Reverſion * A * 


— — — --- 
o 
— © 


cannot have any Remedy but againſt the Tena ond * Tee ſhall bis, Remedy A the Wrong- 
doer, and recover all in pot age againft him ns, voluntary Waſte 22 92 ive 2 is all one to him 


that hath the Inheritance. But if the Waſte de done by the Enemies of King, enant ſhall dot an- 
ſwer for the r them, for the Tenaot has bo Remedy one again them. 2 Lu. 30% 
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1 Inf 5. b. 50 If two are Joivtenants of a Ward, and the one dors 22 bork tht 
2 Toft, 305. bee in RO of- Waſte, ” | 
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Cites 3 K. 3. | F 7+ tort ol ol blnow oof? 
18. 50 of Waſte fone by one, both fall be ehe for i. 8. i 30g. loo — 2 
1&3 (14 1 g M e 
1 Inſt, 10 5 55. An Infant ſhall be puniſhed in Atioa of Waite for Waſtdons by 5 
Sa ON {20 mio 203 + 
1 Inſt, 5 56. Baron and Fer eme ſhall likewiſe be Fare in Wage for Waſte done. 
1 1 gl by à Stranger. | | 
is Tenant by þ ng. I 2s | 8 225; * a4 v0) 92 b& Wi 


the Curteſy or Leſſee for Life or Years, be ſhall fo for the Waſte Fun by a Stranger, and have his Re- 
medy over.; though ſome have holden the contrary ; and ſo it is in caſe of a Femd Covert, for the Pfivilege 
of Coverture and Iufancy, in this Caſe, ſhall not prevail #gaioft the Wrong and Diſheriſon done to him that 
has the Inheritgrice, eſpecially when yy * ghar Re . En W own dnnn ; 
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a t. t. 57. If Bl, perde lait TS Tear in 
a ov 3 _ after the Feme dies, Action of NM! 
aron, becauſe the Law gives the. Terrti to the IN. 7 0 
2 Inſt, 33. 58. If Thieves burn $ Houſe of Tetiant fot Late — any e 
— - 1 of Leſſee for Life in keeping his Fire, the Leſſee ſhall not be puniſhed for 


E. ' it in of. Waſte. — \ Þ * 
F. N.B. Go. 63." © 59. Termor ſhall be put for Waſte done by. «Stranger, 672 
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60, Waſte les againſt one  Executor alone, vighout ming his Compa- alot. 3h... 
nion, if the Waſte was done by him alone. eee 
61. If Termor does Waſte, and makes Executars, and: dies, the) Ation-Br; Walks aaf. 
of Waſte is loſt, for it does not lie agal ainſt the Executoryz* nn ul 
done by themſelves, and not for the Waſte of the Teſtator: For it is as g 
Treſpals, which is an Action perſonal, which dies with the Peron. 5 
Kosch n 737 ql 998197 a eg 


miniftrators. Went, OS. of Exec. 127. eg. that an Adio, of Wake lies f E 
enen for Waſte dons by Teftator, WW > S nid 61 3} £94812! Din 


| | W nd 2H rs 205 nai f 44%: 
62. Executor a jon tort ob Term is chargeable — my 7 961 $149: 35: 
N * 2 yor, & 
of Norwich v. Johnſon, 8. C. 3 Mod. 1 * objected in Error, that Plaintiff 1 iochited 85 
Action, it Job by the Statute of G * But that it will not lie u Kae . even by that 


Statute, becauſe the Action is thereby given againſt the Tenant by the Ciirteſy in Downs, for Life or Years, 
and treble Damages, c. And that the Defendant is neither of theſe : wry that it being ſo Penal 4 Iaws 
ſhall be taken ftrialy. But per Cur. This is a . you Ganrind etnion Ge have 8 
favourable n * the ere was 2 
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(I) At 1 Time an Aion 53 f Watt may be N 


t al SR a ta 3s 
HEN the Reverſion is deveſted, the Leſſor cannot have an Ker I 10. 2 
tion of Waſte, becauſe the Weit is, That the Leſſte did Waſte ad 1 
of the Leſſot, and that” Indericance "muſt continue at A 
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1. 


Time of the Action brought. nino $f gib n l 
2. If a Man briogs Action of Vaſt, an KZN before ap Recovery, his 
Heit Mall riot have Action for the Tap becauſe the. Damage 0 


not belong to him, cast a 20 K. . Par hamentarum, 33-# adjudged, $9 
in Parliament upon debate, and there —.— to the Jeden a- 


ena + bak e Sigg i; } 

forth to do according! y in fach Caſe.” obe 2} 02 ei n n 2264 Þ; " W 363 24] 'Certal 

That if Waſte be commi and he. in the Reverſion dies, that th Ws 

Heir cannot recover Das Damage for he Wake in the Life of the N gf of, Ws 35 580 

the Diſinhericance hs he 45 ; E. the bat extedds 70 AQtion of ff Wat favoutabl 

Convenience may be W n to * Cam won neal cb, ee ws 
aa n „ „ ange rie % o bug NN 324 TY 

„ Fot 19t g blaen terre to gib o« 3571 „ ing” 


De EP Years does Waſte, and. eee Wake, pl. 
. he ſhall not have Action of Waſte againſt him © 8uring bis owe e.. 
Seiſin, before re-entry by the Leſſee. Becauſe che Action ought to be be in N. B. 60. 
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4. If Leſſee for Life does ** after aliens in Fee, and Leſſor enters 

for *-orfeirure, yet he ſhall have yr: Wake agaiokh ie 3 far-perads. b. wan 
venture if he had not entered he ſhould be gdificberiredsi.l % E. g A —— 

14 H. 8. 14.—8 H. 6. 10. (It ſeems in thoſe Caſes he may have bis 175 that the Re- 
daun Teuer; then it is clear adi it lies). in n . Gy 
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0B. 4.6 as If Tess in Dower leaſes for her Life to him io Reverlion wits 
| mY Age, who never took the Proſits, but at folt Age diſagrees to the Leaſe, 


tothe | Hei — be may have Action of Waſte, for Waſte in the mean Time. 
within Art. 36678 N D 
2 ACAD Payment of Rest. F. N. b. 55. tha 


the new Notes (4 


But if at he Time of, of during the Waſte done, the Heir takes y of the Pros, etage. 


| able, F. N. B. $5. (8) in the'new Notes (6).  -4 9/12W I 


5 56H 
115. 33 b. 6. If after. Waſte done, the Leſſor grams 0 over the Reverfion in Fee, and 
' retakes i ir, yet he ſhall not have Action for the ſaid Waſte. 

Ia this. © 5 So if after the Waſte done, the Leſfor grants over the Reverliony 
ad and retakes it to him and his Feme, and to his Heirs; yet he ſhall not 
have Action for the ſaid Waſte, becauſe the as which was privy, to 

| the Waſte committed, is altered. 
3 Roll. Abr. . 8 If Leaſe be made for Life, the Remainder * Years, ARion of Waſte 


829. lies againſt Leſſee for Life, eee the Remainder For 25000 
1 Inſt. 54. for de minimis non.curat len. 4 62 


8. P. For the | ; „bes 
Recovery therein ſhall dedroy the Term for Years. ® Inf e. M. B. 59. (8). a 


2 Roll. Abr. 9. But if there be Leſſee for Life, Remainder for Life, Action of Waſte 
829. does not lie during the Continuance of the meſne Remainder. 

But in ſuch SED oe” 
Caſe an junction has been granted out of Chancery. Mo. 554. pl. 748. Anon. 

Br, Waſte, pl. 56. cites S. C. where Perfay held it dig not lie; but Belknap contra. But Broke ſa 
that the Law at this Day ſeems to be with. P&rfay,—PFor if he ſhoald bave Action againſt the firſt 12 
then the Eſtate of him in Remainder ſhall be deſtroyed ; and ſugh Conftruftion muſt be made to ies 
the Eſtate of a Stranger, who is in no Fault; but if Retnainder-man for Life dies, then the Waſte is ory 


any as well r as _ his bn. 2 lalt. 301. 


ſe 10. 80 if there be Leſſee for Life; * e for Life the Reweinder 
F __ in Fee do another, he in Remainder ſhall not have Action of CO Ir, 
2 ) T4 the firſt Leſſee, * the Continuance of the Remainder for Life. 


— — not- 
( ſays it appears by the R Repillr, that the Writ is caintainable, th 1 

Senn daſs; oe for ni be between the Era for Li bim in Reverfion,—— —S oog 2 

x for Lift ſurrender: his Eftate to him in the Remainder or Neverſion in Fee. 5 Rep 5006 8. 

aſe. And F. N. B. 58. (C) in the new: Notes (5) ſays, That Waſte does not den after th 
or Surrender of the particular Eſtate. And 1 Inſt. 54. a. (7) as, That where it is ſaid in ths _ 
and in F. N. B. that Waſte does lie, it is to be uaderſiood after the Death or Surrender of the mean 
Remainder, 

But though he that has the Inheritance connct have Aden of 'Wake, during the Life of the Rene 
man for Lie; et it was reſolved, That he may Teize Timbet-Trees cut down, by the Tenant for. 
and alſo that a Trover and Converſion would lie for all of them, though he never ſeized Parcel of .. 7 
for by the cutting them down, an abſolute Property i is veſted in the 'Plaintiff, unleſs they had been cut down 
for Reparations, aud ſo employed in convenient Time. All, 81, 82 Fe. Uaall v. Udall.— And Noll, Was of 
Opinion, that an Action of Trover would lie for the Reverſioner 2 t Tenant in Tail, after Poſſibility of 
1 e entlud; and be declared he ws himſelf of that Opinion, becauſe he een 
mitted Ty YN TANG 10 Rep, 44- . Jenniog's Colo; | vet 


2 Roll. Abr, 11. But if there be Leſſee for Life, th the 3 for Life, after the. 
829. Doasb ef the Remainder, Action of Waſte lies againſt Leſſee for Waſte com- 
ow 50 E. mitted during the Continuance of the Remainder. 


& a a Lis/ was ade / for Nass, Nec for if rife, the Respir in in "ie; 3 "ag Leſſee hor” e 


Waſte ; and then the Leſſee for Life i The Remaiodet in Pes mall bave Waſte, | 
dens during ths meh Ramginder $6. Like: "Mo: 38. . ct, Anon; 51 e 70 '*\{ 14. 910) 
2? A Eli Ne 6 off ali O slot aui erfneel 20) 01.9 A 8 3 Ws 8 


2 Rall. Abr. . Likewiſe, if a Feme, Leſſte for Life, ebe deer LeſerionSami: 


829. . the Eſtate of the Baron to have for his Life; by which the Baron has 6 


317 2098. Reverſion for Life; yet if Waſte be committed> after; the Action lies. 


the Baron againſt Baron and Feme, and this Reverſion is not any Impediment. 


himſelf did 
the Waſte and tha Wrong, and therefore ſhall not excuſe himſelf for doing the Waſte, in Reſpeck. hat be 


bimſelf has the Remainder. 
13. if 


13 if Leſſee fo Li, xd or « Tee after, commits Waſte, Action e halt, 4. 
Waſte lies againſt hin. 


N | 1 
-a464 cat the Looks was & dim, bis Mn e e e 

— the Wrie: Bur Thorp faid, n and 4 Caſe th TY” could not J. ohm ded Jig. 
he had, and that 45 at rn and pleaded f Wals 
done. * Wale, Pl. 101 2 


14. If a A 1 for Life, Per: after s the 11 Yeors, iid 
after Leſſee for Life commits Waſte, no — of Waſte lies againſt him p e Tat: TY 
during the Term for Years. = 


\Reverſos, in Reſpodt wherbof ke is s Suu the Adios, 14 Id. ibid: . 


WF 2 Man leaſes for Life or for Years, and after grants 4 Leaſe to 1 Tok. 54 % 
—_— after the End of the firſt Eftate, Action lies againſt the 


firſt 
Leſſee, notwithſtanding this future Intereſt : And the Term ſhall be ſaved 
in this Caſe. - 
16. If there be a Feoffer of Land wpon Condition, and the Feoffor enters, and Perk. 8. 97. 
does Treſpaſs, and afterwards the Condition is broken, and the Feoffor enters, 
yet the Feoffee ſhall have an Action of Treſpaſs againſt the Feoffor, not- 
1 1 that he hath not the Land wherein the Treſpaſs was dane. 
. Where a is made to the Huſband and Wife for Life or Years, F. N. B. 59. 
4 * Wife ſhall not be puoiſhed afrer the Death of her Huſband for (J) 
Waſte done by the Huſband. 


18. If a Man leaſes 1% A . during the Life of B. the Remainder to bim dur- 
ERS if he commits Waſte; an W againſt 3 299-b 
him 


So if a Leaſe 

* 1 

Sm for the Lifeof B. if 4. hs wa res Wed te pay Ke oP 
Wrong- ea Sigh foo BANS IE and of that Opinion n J . 


19. But if chere be « Las for Bern of Life; Remainder: to „e and 4 18. pl. 
Feme ia ſpecial Tail, and Leſſee does Waſte, . and the Feme dies without Iſſue. 64. Anon. 
The Baron ſhall not maintain any Action upon the Scatute. | [Bar Drown 
Emaind be aer: ink Pros and Hain und the Pome die fer the W done, the Baron 


ds) ſhall have Action for this Waſte done in the Life of his Feme, bereuſe the Btate of : 
Taster Tal of a PC OE II CET 75s But Dyer denied it. 14. Ibid. 


* * 


20. If Lefor covenants Vith Leſſee not to bring Aion of Waſte dr * Mo. 18. pl. 
Trars againſt him, and after, during the t ears, Leſſee does Waſte; 64. Anon. 
Leſſor may, after the Expiration * the two Years, bring Action of Waſte Ju otherwiſe 
for the Waſte done within the two Tears; for. the Covenant is #o Diſpen- it is where one 


ſation as to the Waſte, as it was . but * with his Complaint l 
the two Years. 


a ba dipnal wi hWa nd ri ts Ain a 45 


21. If Leſſee for Life without * 1 of Waſte, and Reverfoner, 
in a Leaſe for Tears; Leſſee is Aiſooniſhable of Waſte during the Li 4-1 
the Tenant for Life, but after his Death he is puniſhable; for, as Dyer Cf. 
and Brown (aid, though at firſt it ſhould be ſaid to be the Leaſe of 8 
nant for Life, and the Confirmation of him in Reverſion, yet by ſuch 


Death it is altered into another _— and ſhall be ſaid che Leaſc of him 
in Reverſion. in 


W 6 F 22. A. 
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and the Jurors maſt view dll the Places waſted in every 
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Sir. w. Jo. 51- 22. Al. ſeized in Fee makes Lag fur Tears, and afeerwitds che Ey dhe 
pl. 3. Bray #9. Reverfion to the Uſe of himſelf for Life, without Au b of Nute 
Tracy. C19: Remainder in Fee; Leſſee for Years commits Waſte; 1 not have 


638, . * "ry . * * 1 * G 7 1 v 
5 tente e abe Priviiege rv be N of Waſte ; bit after the Death of him in 
ity : ban a> bl 14 ” 


only opon che Revetfion for Life he thall be pupilhed. ' asbqaieC 36 

Poiatof's 2 2 1 8 | | 10 la $64 00; 

Leaſe for Years to A. Remainder for Life without Impeachment of Waſte to B. Remainder in Tail to C bu 

ſaying nothing of the Conveyance ſubſequent to the Leaſe for Years. The Court held, that the Plaintiſr 

ſhould recover; for though in the Life of B. the Hoy Ah herons: niz ht have committed Waſte, and 
a 


he had not been puniſh able afterwards, yet when he i be that committed the Waſte has dane is.» 
1 This all one 4 1 aa dee 408 frer t 0 Death of — ke 


the Diſheriſon of him in Remainder, an 
Br, Waite, 23. It was agreed, that the Heir. all oot have Afiion of Waſte, in 


pl. 76. Time of his Father, but in his own Time, and Iſſue was taken accordingly. 
2 | ks N BEAT A. „ 
1 ———— ——ũ——— t — od 


— V 


8 
Aa 


if the Deſen. 1. IHE 13 E. . c. 14. Enafts, The! of all Manner of Waſte done tathe 
dant be re. 1 _Dawage of any Perſon, ther ſhalt from benceforth be na Writ uf Pro: 
turned Nibil, higition awarded, but a Writ of Summons, fo that be of whom Complaint is, 


. (K) | Df the P2oceſs and Pꝛoceedings in Action 


c. ſo as per- 8 ++ | | 
venture he Jol. anſwer for Waſte done at Tine. And if be come not dfter the Sum- 

was mover ens, Þ: ſhall be attached, and after the Aitachmant be (hall be Ara j. 

f Fl 


ſammoned, 1 
nor any other Writ ſerved whereby he might have Notice, yet a Writ of Enquiry of Waſte ſhall be award 
by this Braneh of the Statute, for here it. is not ſpecifies that Iſſues ſhold be returned, c. but generally, 
and by che Writ, che Wafte hall bt inquired of by the Oath of twelye Men, where the Defendant or gay 
for him may attend if he will, and the Jurors may find againft the Plaintif. 2 Inft. 389. ; 


»IftheDeſen- #1 484i} bv come nat afrey.the Diſtreſs, tht Sheriff ſhall be commanded * that i 
— proper Perſon be all tate with him ol ve, &c. and\/hall go to the Ploce wiſh 


upon the Di: Sus. nog 105924 N- U | 

firels, and pleads, and after makes Default, the Plaintiff ſhall not by this Branch have a Writ to ing | of 

the Wake, becauſe i is out of the Words and Puryiew of this AR. 2 Ing. 3 %ũ .. 
+ Here are three Things to ba obſerved, firſt, That the Sheriff ought w g in proper Perfon, for that 


though in Rai Veritate he is no Judge,yet this Writ is in Nature of k Commiffen unto him, and he II In 


Leco Judicis, and therefore he ought to go in propria Perſona. Secondly, Where ſome have holden that the 
Sheriff may inquire upon this Writ, by Oath of fix or eight Perſons, it 1 ars that there ought not to be 
under twelve, far the Words of this Brauch are Affumptis facim twelve. Vel this is but an Inqueſt of A 
for it is taken /aus n des Partien, that is, without any Iſſus joined. Thirdly; The Sher mu 1 
aer Vaſtatum together with the Jurora, and view the ſame, for id cd pitiue ſub Viſhiquam fub A. 
2 Inſt. 300. Ts | | | . 8 ae 
. Pf 395 reed by the whole Court, that if fix of the Jury are examined upon a 55 dire, if they baye 
{en the Place wated that it is ſoffitient, and the ret of we Jury need not Ve examined upon a Yorre 
but only to the Principal. Godb. 290. pl, 298. Gage v. Smith. - | * OW 554d 


v7, 


Tf the Waſte 3. And ſhail inquire of the Waſte done, and ſhall return an Inqueſt, and ofter 


be afgned in the Inqueſt returned they fhall paſs unto Judgment, like as it i contained in 
divets Towns, Ihe Statute of Glouceſtec Wann A 1 700 11 

the Sheriff * © e 3O0 D TEA ERTIES... 
very of the Towns, but be may inquire thereof in any 
one ofthe Tos, and this Copulative doth ſo knit the Words'together, as he canaot inquire in 2 foreign 
Town. 2 Inſt, 390. l Ac? « 0" LIC  ? ? 10 Ha an 


Compl. Attor. 4. The Proceſs incident to Action of Waſte, is, firſt a Writ of Sum nbns 
en made by the Curſitor of the County where the Land lies, and on the Re- 
258, 259. "ug Ws: | turn 


ü "Y * ile. 


Or ale, I 15 5 479 


rurn of this Wir the — may eſſbin, and the Tia echo Er. 
Then a Pone is to be made out by the Fiſizer of the County, on the Re- 


dura of which, « Difriqgas Iſſues for the e ee . _ A ort 


his Appearance the Plaintiff declares, and the D _ 
if the Defendant makes Default, a Writ of Inquiry goes to the Sheriff, — | 


inquire'by the Oarh df tuclve Jurors,” what rhe Phuinriff hath ſuſ- 
coined, and then the Party hath. Judgment to recover the treble of it: Alſo 
after Judgtent entered, a Writ of Seifin is awarded do dhe Sheriff” to give 
Poſi:ſhon to the Plaintiff of the Placewaſted, 

In Waſte againſt two, by the Biſhop; of Evb aredhi ain Bales, and Br. Waſte, 
Proceſs continued till the grand Diſtreſs terurned, one came and the other pl. 99: 
made Default, and he who appeared was competed cv unfwer blog, for 
the Proceſs is determined againft rhe other. Wen e 

6: In an Action ef Waſte the Jurors Wall have -4 View of the Phe ar. 
wiſhed, Sc. as an Incident 80 the Action of Waſte, for it the Action at the 8 


Combe Law, the Juror-ſhovtd have had the View, R govt . 


by the whole 
Court, if the jery before that they knew the Place; it 18 cafficient, altho' e that they ſaw 


it, and although that by Pl waſted be ſhewed to the Ju ber tiff s Servangs, yet if it be by the 
Cdardient HF. fe 1 & been 53 wg, 


che is as — pt as 2.2 the 


himſelf. Godb, 209, N 259. Gage v. S. 1 une r by the Sheriff 


| Though the View in ARtion of Wario on the Probe $ 2 Saund. 254. 
on which the firſt Jurors appeared, croagh bc ſworn, and (ti the Me, Greenv.Cole. 
yer it was te ſolved to be good by altiough che ire that 8 


to have the View, yet it Was not nece 205 the <1 to teturn it's D 
the Toure on the Trial'6oght* to 


lerer, whether the 132 | 
have had the View or nt; for on Toros, ens ddt to 
have had the View, of. elſe the ) Jury "al oor W | 7 * of 
Conttedsgee AU Eu ger tte 15 "hs 1 Ye N. 52442 
_ videant, Se. and the deny Aﬀive ite, by MM 
Ab vever-#erutaely, for 


- Whither the Juror 2 dad the *. ek not; for ths Words 
ate Ef Intevim acer, Or. and nor' Et Interim Ag, 


the Jurors may view the Place waſted,” when Gas Officer 

rheref6re che Officer n not oblige to return the- Med 
etarhined en che Trial, and the mae 

rors for Wat Cnbſe, if fix of them at the eult ha 

the the Officer had returned that th n 

Trial; by Pxutinadion, chat t debe Me, | etury would 

de to no Purpoſe "oor corlae a the'P + tiff or De Feat: 

8. 48 5 N * 15. / N. «ts, That ay aten it any « her 
Majeſty 73 Sup Porte, where It wall 2 eat to. the Court” has it 
will de neceſfary that the” Huld bave the View of the ace in 
qoeſtion; the Ooutts may oftfer fpétial Writs of  Diiringas of Habtas 
Corpora, by which the Sheriff or — Officer ſhall he . to have 
ſix out of the firſt twelve of the Jurors, or ſome greater Number, at the 
Place in queſtion, ſome convenient Time before the Trial, who ſhall have 
the Matters in queſtion ſhewn to them by two Perſons in the Writ named 
to be appointed by the Court. 

9. In an Action of Waſte there ſhall be Summons and Severance for the + Inſt 307. 
Writ is ad Exbæreditationem, and the Action of Waſte is a Plea real. 

10. A Plaintiff ſhall have Coſts in all Actions of Waſte, where the Da- Stat. 8 & 9 
mages found do not exceed twenty Nobles, which he could not by the W. 3. c. 11, 
Common Law. 

” 14. Before any Waſte is done, a Prohibition may be had, directed to the 2 Inſt. 146. 


Sheriff not to permit it; or he in Remainder, &c. may have an Injunc- 2M 0 
tion Liford's Caſe. 


Mey ev of no 32 IR: 
e. 
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„F Of Wade. 


tion out of the Chancery to ſtay the Waſte, and vater * Houſe: or Land 
to ſee if Waſte is committed, c. 


Hobart's Rep. 12. Though the Eftate be —— by the Statute of Uſes, yer there maybe 


112. Skeate 4 e Writ and Jpeciat Count. 
v. Oxeobridge 


. 


. 


„ >(11 . 

Id. Ibid, 2. If the Writ anden bat A. | bring fit th Lend fines: 27 „K i 
feoffed B. to Uſes, &c. and derives under it, though the Writ does wot men- 
. tion that the Feoffment was to B. in Fee, yet inaſmuch as the Uſe bad been 
to make the Writs ſo ever ſince the Statute, it is to be allowed, though if it 
Was not in Fee to B. but an Eſtate for Life of B. it will paſs. But e 

| e upon it ought to alledge the Feoffment to be in Fee. 
Het. 4. A Man after the Statute of 27 H. 8. made a Feoffment | in Fee 92 the 
Foſſam* Cale. Uk 55 himſelf for Term of his Life, and after his Deceaſe 4 the Uſe * ie 
| and his Heirs, The - Feoffee does Waſte, and J. S. brought bis 
+, Waſte. And now if his Writ ſhall be general or ſpecial was — — 
uadgment. And Hutten and the other Juſtices were clearly of 
| os the Plaintiff ought to bave a Jpeciat Writ z and fo ir was acjudged 

- afterwards, 

Theloal'sDig. 15: In Waſte againſt Feme on a Leaſe wth to berſelf for Life, the pleaded 
| bib. 11. c. 52. that the Leaſe was made to ber and ber Baron for their two Lives, and that 
1. 7. after the Barons Death no Waſte was done, and ſo did not plead to the Writ; 

but it was ſaid the Writ had been better if the Leaſe had been pony to 
the Baron Wage 5 Huff Un 4 be Life þ 
| 16. In Waſte by the Feoffees in Uſe againſt : e for Years Ceſtuy 
Br. Waſte, Uſe, lies well, though no Form of Writ be thereof given 5 for go 
m or in the Statute, But quzre the, Form of this Writ; for it was cum 7 & 
N. fuerunt ſeifiti ad Uſum C. and did not ſay of what Eſtate; and therefore 


held ill in this by ſeveral. | 
F. N. B. 46. 17. In a Writof Walte, if the Premiſles of the Writ recite Quod non -iceat 
3 36. alicui facere Vaſtum in Domibus, Boſcis, & Gardinis, and in the End of the 


Writ it is ſaid that the Defendant bath done Wafte in Lands, Houſe, 
| Woods, Gardens, and Exile of Men; ſo as there is more in the End of | tbe 
Writ than is in the Premiſſes, yet the Writ is good; and,/o if leſs be in the 
End of the Writ than is recited in the Premiſſes, yet che Writ is good; 
as if it had been recited Quad cum Proviſum fit, quod non liceat alicui facere 
Vaſtum, &c. in Terris, Domibus, Boſcis, 4 Gardinis „ and in the End it is 
recited Quod Defend fecit Vaſtum in Terris only, or in Boſecis only, or js : 

Domibus only, yet the Writ is good. 
Brownl. 238. 18, If Leaſe be made to Huſband and Wife for Life, and for twenty Nor 
Bedell % after their Deaths, and the Wife dies and Waſte is committed, the Wife 
Bedell. ſhall not be named in the Writ, nor the Term after her Death. 
a0 19. Note, that the Action of Waſte againſt the Guardian is general, a 
* Vaſtum, Ic. de Terris, &c. quas habet — babuit in Cuſtodia de bereditate 
| predi#?, which Writ doth extend as * to the e nen in * as in 


, a \ 


. 
4 ”. 
* 
1. 
o 
- 
A . 


— 
«„ „ ve act,” 4 


- 


2 10 what Caſes the Adlon ball be brought in hoe e . 


20. If Leſſee for Life does Waſte, and ants 2 ja, 1 « : 25 * has 
Wanne A > pf | 25 7 2 d n Abe, - 


1008 ,2;829. a. 
I « shall be in 
rer 22 de Afton of Waſte, 


the Tenet during Ul the Term, aole in the Rye of the. Law he 
againſt him that was the Wrong- oer did the Her- accrue avajd by his 
againſt him ſhall the treble Damage be recovered, and the e. ln aa 
juſt Interpretation, By be — bogs 2 ſhould anſwer the ſame; and this is the Cauſe that general 
Non-tenure is ao an a ſpecial e de pleaded, ranting over 
bis Eſtate, before which no Waſte was done. 2 loft. , * 7 Vs _ 45 
10 Watts it is no Plas hat the Defendant bad nothing is the Land the Dey of the Writ parebaſed Fe 
he does Waftt, and grant bit Eftate over, yet Waſte lied a agrinſt him ; for the Grantee may ſay that no Waſte 
was done after the Grant made to bim, and the other will' — Miſchief if be has dene no Waite ; for 
he may ſay, that ſuch a Day be granted over his Eſtate, before. Stadt no Waſte was dane ; per Finchde 
clearly, and N Aion of Waſte was Das Texer. And yet Non-t eure is no Plea ; for by him Waſte is on 


Treſpaſs, and by recovering againſt bim, the Gr al loſe 3 for che Tama bas elder 
Title than the Gratitee. B Br: Wa te, pl. 223. ma | We Place wilted), 


In Waſte Quas Tenet ; the Defendant ſaid, that he had nothing the Day of the Writ durchaſed, nor ever after, 


Judgment of the Writ, 27 no Plea; for if a Map ay Waſte, and grants his Eſtate over, the Writ fall 
ſay, "- they beld as long as the Term continued, "and * who ie 0 Party: to the Writ, Anat 
laſe the Place waſted. * Nr A's 25. 


9 


21. nf a n commits Walt, and 2 bis Ward over, the Ward 2 Toft, 305. 


ſhall have Waſte, during the Infancy in the Tenet, againſt the firſt Guardian | 
for the ſaid Waſte. 


42. Aud if the Ward brings its un any during bis \Nonage, ir tall be Br. Waſte, pl. 
in the Tenet. 02 NN 425 if be. 
| 4 a yet 


was Guardian before the Writ purchaſed, be ll tb cope batt en Te, and cx Gra | 
n Id. * ä x 


: 


23. If a Leaſe for Life be made #por Condition that if the Leſſer a. uch Brownl. 239. 
an A, bis Eſtate ſhall ceaſe, and he does commit ſuch an Act, the vie : 


— 28 brought againſt the Leſſee in the 2 enet, though bis Bette is 


24. If Feme Leſſee for Life grants his Efate over, and after, marrieh, the 2 Roll, Abr, 


: * . ſuppoſe ay enent. n 5 829. | 
So if Lſſee for Life does Waſte, 45 after alien, an | Leflr enter Rol. 
for? the F orfeirare the Writ ſhall be in che 7. enet. 0 © 83 o. abr, 


2 B.. Waſte, 
84. takes Notice only of Leſſee for Years and which was * Principal Point of the Caſe, and that in fi * 5 


Caſe the Writ ſhall be. in the Io ; * that in * of Lal _—_ autre Vie whers' Cy r dies, it ſhall 


ves 4p - 


26. Adion, 1 was beste for Waſte in n quas Tenet pro. Te ino Br. Waſte, pl. 
Arnorum, and tounted that be leaſed to the Defendant, 10 H, 2. fer Term 95. 
of one Year, to comments at Eaſter next after, to continae fur ond Trat, and ſo- But my crea 
the next Year, and ſo Tear to Tear as long as the Partido Pleaſed, by Hir- 1 


"Years and 
tue of which Ps „&c. be occupied by the Space of twenty-four: Tears, and ring: W 
aſſigned the Wa — &c. The 4 40 o 


The 'Db fendant ple no 'Wafſte done, and found quas Tenet of 
for the Plaintiff. And the Adtien * brought An 14 A. 8.2 Add the Court he Mate, e. 


beld that the. Count gbated the Writ, far where it is Tenet, and is thirty Years _ the 2 | 
after the making, dau, 4 dt . "Yea of 5, this, is a Deter @inarion of the he Wat ves y 


thi W Vega 


| Tenet — 8 8275 concelit. Id. Ib * 
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) Df Wade. 


1 — 


Leaſe a hey" Time before the Writ purchaſed, and therefore ſhall 1 
Tenuit, and not Tenet. 

2 Roll. Abr. 275. If a Leſſor bring Waſte, the Writ ſhall be quod fecit Yefum, Ee. in 

$30. Terris which he holds of him. 

Id. Ibid. 28. But if he in the Remainder — Action of Waſte, the Writ mall AY 
hot be, 7 1 he holds of him, becauſe he does not hold of him. 


14. Ibid. So if ſuch Remainder efchears, and the Lord bring the AQtion wo 
- Waſte, pl. Wakte, the Writ ſhall not be, which he holds of him. 4: 1,4 468 
Mo. 72. = o. If the Father Leaſes for Life and dies, and efrerwards "bis Heir ten- 0 


196. in the Eftate of the Leſſee for his Life, he ſhall have Action of Waſte, © 

gate's Caſe. e the Ef his Demiſe ; becauſe the firſt Leaſe is determined by the con- 
Lrmation z per Dyer and Brown. 

Id. Ibid. 31. If there are two Fointenants of Land lirvited 10 them and the Hans ＋ 
one, and they join in a Leaſe for Tears, and the Tenant for Life dies, the other 


8 9 
6ↄdꝛ—ꝛ — 


3 ſhall have Action of Waſte of his Demiſe ; per Dyer and en. - 

5 2. In what Caſes it ſhall be brought in the uit. | 

00 2 Roll, Abr. 32. There is not any Writ i in Chancery | in the Tenuit againſt Tenant for. 

I 830. his own Life. But 

4 14. tid. 33. It ſhall be brought in the Tenvit againſt Leſſee for Years after the 

Wi Term paſſed. F 

Id. Ibid, 34. Bur if it be not brought in ' the Tenuit, yet if there are any Words i in 5 

10 ; the Writ which imply that it is paſt, it is good, as Quas ei dimifit. 8 

Wl. 14. Ibid. 33. After the Death of Ceſty que Vie 10 uu be 3 Kain the Tenant ' - 
Br. Waſte, pl. pur auter Vie in the Tenuit. 74 
47-cites S.C, 


And per Perſey, if Leaſe be made to the Feme, and foe takes Baron, who dbes TOS | Fo the Feme dies, wn. 
againſt the Baron ſhall be quod Tenuit, _ | 
84 Br. Waſte, pl. 103. S. F. For he may bold over the Term. 


* 


89 . 


2 Roll. Abr. 36. If Tenant pur auter Vie does Waſte, and ale jens, and Leffor enters for ; 
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23o. the Forfeiture, the Writ ſhall be againſt him in the Tenuit. 

is Id. Ibid. 37. Likewiſe, if Waſte be brought againſt a Guardian after full e of che 

id 2 Ward, the Writ ſhall be in the Tenuit. * 

ki Id. Thid. 38. So it ſhall be in the Tenuit, if it be brought after full Age againſt | a 

j Guardian for Waſte before Armen over. . ; 
9 Id. Ibid. 39. If Feme Leſſee for Years does Waſte, and the Term incurs, and fe 


marries, the Writ ſhall be againſt Baron and Feme, and ſhall ſuppoſe that 
they tenuerunt. (Quære this, for it ſeems it ſhall be the Feme tenuit dum 
ola 
Id. Ibid, 5 2 1 If Feme Tenant pur auter Vie does Waſte, and Cefty que Vie dies, and 
| the Feme marries, the Writ ſhall be that the Feme tennis. 
Br. Waſte, pl. 41. If the Leſſee makes a Feoffment, and the Leſſor re-enters, the Action * 8 
95. Waſte ſhall be in the Tenuit, becauſe the Leaſe is determined. And where be 
continues it, it ſhall be quas Tenet. Note the Diverſity. | 5 
14. Thi 42. So if Tenant does Waſte, and then ſurrenders to his Leſſor, the Writ | 
F. N. H. 60. ſhall be in the Tenuit, as ſome hold; but others hold it ſhould de! ia the 
(L) in the Tenet, whether he be Tenant for Life or Years. | | 


ade + Rs 

there (b) S. P. And if he in the Reverſion agrees thereunto, he ſhall not bave an AQion of Waſte ia the 7- 
nuit, for he cannot, by his own AQ, alter the Form and Nature of his Action, from the Tenet to the Ten; 
and he cannot plead, That before ſuch a Surrender no Walle was done, 2 Inſt. 304. 
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Rep. 12. b. 43. Likewiſe, if Grantee of a Term xpon Condition does Waſte, and after 
under: the Grantor enters for Condition broken, Action of Waſte ſhall be maintain- 
Caſe. able againſt the Grantee in the Tenuit. 
f 3 c 44- Where 


A 


\ 
1 W . 14 — * — . 
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. was Leſſee for Years and deviſed bis Term to B. e 8 


bis T and died, and C. did Waſte, and aſſented to the Deviſe. In Cg. 
this Caſe, though between the Executor and Deviſee, this has Relation, 


and the Deviſee is in by the Diviſor, yet Action of n ſhall be main- 
. au: | 7 


\ 


Ws Df the Pleadings.in Action of cMaſle. 
"T isa good Plea io Wiſte, that the Houſe was ruigous at the Tithe Br. Wale, pl. 


Jof che Demiſe, and therefore fell: Or that the FHouſe or Trees Fell 130. 
by Wind or Tem 


2. In Action nf Waſte brought by tþ the Leſſor againſt the Liflee, the Leſ- x Inſt. 566 2. 


ſee in reſpe& of Privity cannot plead Rien: en le Rever/ion z but he muſt 
ſhew how and by what Means the Reverſion is deveſted out, of him but 
if the Grantee of a Reverſion brings an Action of Walt?, the Lake oy. 
Y erally, * be has nothing in the Reverſion. 

"= Action of Waſte by the Heir agaioſt his F ather, upon a Gift to Br, W 
the "Father and Mother, and to the Heirs of the Mother; the Tenant ſaid, pl. 85. 
that he diſcontinued to R. in the Life of the Feme, abſque boc that the 
Plaintiff had any Thing in the Reverlion, in the Right of his Wife the 
Day of the Writ purchaſed, or after, and the Plea was held double: And 


per Martin and others, Nothing in Reverſion only is a good Plea there. 4 | 


Contra where the Laoyetr yay of * own 1 or of the Leaſe of his : | 
Anceſtor, But it is a lea in Waſte er  Afgnatione, u Grant of 
Reverſion to the Plaintiff. Note the Diverſity. * 

4. And in Waſte againſt Tenaot by the C 3 it is a Plea that he Id. Ibid. 
diſcontinued in Fee to R. in the Life of the Feme, and after R. leaſed to 
him for his Life, ſaving the Reverſion, and ſo aids in 0 Reverſion the 
2 of the Writ purchaſed, &c. 
Aud where the Plaintiff counts of his own L or of his Ade Id. Id. 

the Tenant may ſay quod non dimifit,. and ſhew how the Heir has granted | 
the Reverſion to another to whom he attorned, after nn Attornment 
no Waſte done. 

6. In Waſte the Defendant ſaid as to the Grange, that the. Moiety was gr. Wit, | 
decayed before the Leaſe, and the other Moiety was uncovered . by Tem- pl. 


. for 


peſt ; and before the Defendant could * it, the \Plaintiff entered, 5 r the . 
try is ö 


and was ſeized the Day of the Writ purchaſed. Judgment 4 Adio; and 


2 the laſt Plea is double, the Tempeſt and the Entry; but Hull as the Tek. 


| is not 


aſte, unleſs 


an pee d Thule ts ret whit ho Papen Br. Double Flex pl. 30. 


7. Where a Leaſe is upon a Condition, that if the Tenant ſuffers Waſte, Id. Ibid. 
he may enter, there he cannot enter for uncovering by Tempeſt, unleſs be | 
ſays that the Leſſee had ſufficient Time after to repair it, and did not. 
Per Hull clearly. 
8. In Waſte for permitting a Houſe to be uncovered, by which the 'Tim- Br. Wale pl. 
ber became rotten and corrupt, Defendant ſaid, that the Day of the Writ 6. 
purchaſed, the Houſe was ſufficiently . and the beſt Opinion "os / 
that it is no Plea; for it is in a Manner double, the one that if Waſte w 


done it is amended ; and. the other, that there never was Waſte... But. if A 
he had ſaid, that G — the. Waſte, it was ſufficiently repaired before the 
Writ purchaſed i it ſeems to be a good Plea. 


10. Waſte 
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Br. Negative, 9. Waſte in ten A the Defendant ſaid, chat the Plaintiff gan them 
es 6 to R. C. and. chmmanded the Defendant to cut and deliver them to the faid. 
R. C. by which, he did fo. Judgment jj Adio 2 be Plaintiff faid, W be A 
did not cut by his Command ; per Newton and Paſton,' ed "A 
Pregnant, by which he aid that ne did not command him.; 
Br. Waſte, pl, 10. Where a Leaſe is by Deed without Impeachment of * 
89. Grant to be diſcharged of Waſte, all by one and the ſame K = 14 
— P. nant my rebut, and plead in Bar by it, and ſhall not be driven to his 
And Brooke Writ of Covenant; per Paſlon. Brooke makes a Quere, If he mall be” 
ſays, it ſeems driven to Writ of Covenant, if it be granted by «4 0 . | 


to him, that 


if the Gran: be by anothes Deed, i maySvellbe pleaded in B. ae i 3G4 1\ _ 


2 Roll, Abr. 11. If a Man leaſes Land to another fine Impedunento Vaſti, it ſhall. . 
55% gogd Bar in an Action of Waſte; for choſe Words (/ne Impediments, 0 
| amount to as much as without Impeachment of Waſte. | N 
Id, Ibid, 12. So if Man leaſes the Manor of D. and all Lands and Tenge, 
Fes, Parcel of the ſaid Manor, to have the aforeſaid Manor, Lands, Woods. 
Sc. as Houſe· boot and Hay- boot, fine Impedimente Vaſti for Years ? this 
ſhall be a good Bar in Actiob of Waſte; for the Woods, (Aue Impediments . 
2 to all che Things demiſed, and the expreſſing of Houle-bogt, 
| 775 is Surplus and void. 
Br. Waſte, here the Defendant juſtifies the Waſte of cutting of Aſhes for Fi ire- 
pl. 89. book, he ought to ſurmiſe, that there were no Underwoods upon the Land, 
Fe. And the ſame Law ſeems to be where he takes wehen, or other 
Trees which are Timber, by the beſt Opinion of the, Court. X 
44 E. 3-44 14. If Leſſee does Waſte by cutting, of Trees, and Leſſor carries them 
b. For — away (admitting the carrying away tortious, for there it js held, that be 
away by = may have Treſpaſs for them againſt the Leſſor) yet this is not wh arter in 
Leſſor ivvo Bar of the Action; but he ſhall be put to his Treſpaſs. 


Excuſe of the | | Het! 


Waſte, which the Leſſee was guiley ef bythe Abotement. Br. Waſte pl. 3% cites 8. C. 


Br. Waſte, pl. 13. Waſte id a Houſe, and alſo in a Wood, by which he cut the Nees 
112. and ſold them, Sc. The Defendant as to the Houſe ſaid, that no Waſte 
In Waſte for was done; and to the 8 that the Houſe was ruinous in Groundſels at 
Tree out and the Time of the "Demiſe, by which he cut for Reparations, and pur the 
fendant muſt Troes in the Groundſels x 1 per Cur. This is a good Plea: Where the 
anſwer to Plaintiff counts generally of cutting of Trees without more, but contra 
both: For the where he counts of Sale, as here; for there he ſhall anſwer to the- Sale; 
_ 2 ag dy which Cateſy ju uno as above, abſque'boe that he ſold: them, and good 
** thay he Reaſon, for the Writ of Waſte is, 44, non liceat alicui Vaſtum, Veaditonss- 


cuts and ſells. ſe aer eee Terris, Domibus, Boſcis, Ge. | 

and buys them. | 

again, = beſto\ chow upon the — of the Houſe, yet the Tort which is mat in | the Sale i is . 
anſwered; per Montague. And Knightly ſeemed to be of the ſame Opinion ; and he ought alſo to conclude, 
that it is the ſame. Waſte, . D. 35- b. 36. 8. pl. 33, 34+ in Caſe of Malverer w. Spink, D. go. b. pl. 8. in 
Caſe of Mefvin v. Lyds. 


Br. Waſte, pl. : 16. Ne venda pas is 90 o Plea, but Defendant ſhall juſtify as in the * 
Choke I. abave, abjque bor, that he ſold; or ſhall ſay, no Waſte done res 


Br. Wale, pl: I 15. 10 Trefpaſs it as agreed: that Tenant for Years may cut Wood, -but 
114. it was doubted of Tenant at Will; bur it ſeems that as long as Tenant at 
Will is not. countermanded, he may cut ſeaſonable Wood, Sc. Littleton _ 
. ſaid, then he ought to ſay, they have uſed ſuch Cuſtom in the Country to 
cut Underwood, Jr OY the Wn ks is not prod. WM” lags 
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18. Note, Where Hedge · boot or Pale- hoot ate granted to be taken rea Noy . 1 
ſonably, and where certain Loads or a certain Number of Trees are granted kinsv. . 
annually for that Purpoſe, here it is not neceſſary to ſniew that the Fence is in 
decay ; and note that for Fire-boot it is not neceſſary at the Time of cuttin 
to ſhew the Neceſlity z ſo for Reparation, for it is Reaſon and good Hof: 
bandry to cut them in ſome convenient Time before-hand z3 becauſe that 
which is allowed certainly at ſome Years may not be ſufficient. - W 

19. If a Man leaſes a Houſe, and grants farther to Leſſee, that he may 17 E. 3. 2. 
make his beſt Profit of it; this Grant ſhall not be any Bar in Ativn of 1.1. 18 
Waſte for abating of the Houſe ; for the Grant ſhall be intended, that he the Cult of 
ſhall make his beſt Profit according to the Law, without Tort and Diſinhe- Daniel v. 
ritance to the Leſſor. Dubitatur. e Upley. * 

20. So if the Leaſe be of a Wood, with Grant to make his beſt Profit of 7 ©: 3.7. b. 
it, he cannot cut and fell. Dubitatur. _ $0 8 

21, But if a Man leafes Land, and grants farther to the Leſſee, that he ſhall 17 E. 3. 7. b. 
make his beſt Profit of the Mines of Stones, Coal, and Iron, open in the Leſſee for . 
Land z this Grant ſhall be a good Bar in an Action of Waſte for digging esel Mi. 
of Coals, Stone, and Tton, and ſelling: For the moſt Profit of them is to „ich Libere 
ſell, and he can have little other Profit. _ F | 115 47 


tao dig, and 
EF, | : | FR make his Pro- 
fit of the Mine, digged for Mine, and fold the Gravel coming off it; this is no Waſte, if the firſt Act of 
digging be net Waſte : For the Sale is not Waſte, that being a ſubſequent Act. Adjudged Godb. 28. 


pl. 37. 27 E. C. B, Anon, « 1 


22. In Waſte by him in Remainder, he ought to ſhew the Deed of Re- Br. Waſte, 
* 15 F ic pl. 28. 


mainder, | 
1 5 ek | : | need ed 2a its, 1,208 Be hall be. 
the Deed, if it be demanded by the Tenant. But per Finch,he need not e it till then. Monſtrans, pl. 15. 


23. In Waſte againſt Tenant for Tears of the Leaſe of the Plaintiff him - Theloal's Dig. 
felf, the Defendate pleaded that the Plaintiff Vi babuit in Tenementis but lib. 11. cap. 
jointly with his Wife in Tail, Ge. and held a good Plea, 41. 

24. Soin Waſte againſt Baron and Feme, an a Leaſe fo them both made Theloal's Dig. 
by the Plaintiff' s Father, the Tenatits pleaded, that the Plaintiff's Father lib. 11. cap. 

ne ſu pas to them, Modo & Forma, 7 and held a good Ple.. 5% 8. 25. 
25. But in Waſte againſt Tenant in Dower, ſhe pleaded a Grant made to Br. Waſte, pl. 
her by the Heir, to hold without Impeachment of Waſte, and averred that 76. 
he had Aſſets by Deſcent ;. and the Opinion was, that it is no Plea: For 
rhe Statute of Gloncefter fpeaks of Warranty with Aſſets to bar the Tail, 
and not of Grant with Aﬀets. © © 8 

26. In Action of Waſte againſt Tenant in Dower, it is a good Bar, that the 39 E. 3. 33. 

Baron who was the Anceſtor of the Plaintiff, aliened to B. who affigned 
to her her Dower, and fo tie Reverfion is in him, and not in the Plaintiff, 3. th, 

27. In Waſte againſt Tenant by the Curtefy, of in Dower, they may ſay, nl. ,6. 
that the Plaintiff granted the Reverſion to M. N. to whom they attorned. If the Heir 


Tis S granted away 
the Reverſion, and Tenant attorned, the Action failed at Common Law. 2 Inſt. 300. 


28. In Waſte, the Plaintiff counted . a Leaſe for Years, by him made Br. Negativa, 
to the Defendant, and that he did Waſte: And the Defendant was not *<: pl. 7. 
ſuffered to ſay, that he did not leaſe for Term of Years, but that he did 
not leaſe Modo & Forma, &c. for if he leafes for Life or in Fee, the De- 
fendant may pleadꝭ it, and traverſe the Count, cc. 4 W7 
209. In Waſte againſt H. for Tenements, which he held of the Leafe of E. Br. Waſte, pl. 
who held them for Term of Life of the Leaſe of his Father; the Defen- 1 Joop 
dant ſaid, that he had ® nothing, in the Tenements the Day of the Writ ure pl. 5%. 
purchaſed, nor ever after; but E. was and is Tenant: Judgment of the „ gr. Non: 
Writ and nan allocatur, upon which he ſaid, that E. was Tenant, the Day tenure, pl. 7. 
of the Writ purchafed, ab/que bor, that he ever any Thing had of the 
Vot. V. 6 H | | Leaſe 
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Leaſe of E. which was held a good Plea, and the other maintained | his 

Writ z quod nota, and yet Nontenure is no Plea in Waſte; but it ſecms that 

this amounts to that E. non dimifit Modo ( Forma. eue 
Br. Wale. 30. Waſte was brought againſt Tenant for Life for digging Clay and Gra- 
I. 108. vel, the Defendant juſtified, by Command of the Plaintiff j and the beſt Opj. 
he Leſſor nion was, that it is no Plea, for the Leſſor himſelf cannot juſtify to dig it, 
was ſeiſed in therefore his Command is void; as if I command J. S. to kill my Father, 
N 4 which he does, I ſhall have Appeal: And in Formedon if Writ of Eſtrepe- 
not except the MENT is delivered to the (Tenant, the Demandant cannot command Him 


Gravel, and to cut the Trees, but Eſtrepement lies, for choſe Commands are void. 

ſo his Com- | | ö * 
mand, during the Leaſe, is n 
cannot grant his Inheritance, by Parol only without Deed. Sce the Year-Bock, 2 H. 7. 14. 


Mo. 54. pl. 31. But where V. brought Waſte againſt the Defendant, Tenant for 


" 3 Life, by Reaſon of a Remainder to him limited by Uſe; and aſſigned the 
r Waſte Proſternendo Horreum. The Defendant pleaded in Bar, that the great 
© Timber of the ſaid Barn, at the Time of the Death of her Huſband, was 

ſo rotten, Ec. that it could not be repaired. This was taken to be a good 

Plea, and Iſſue taken upon the Matter, 4 

32. The Plaintiff made a Leaſe for Years to A. and before the Expiration 
„ thereof he made another Leaſe of the ſame Lands to B. the Defendant, to 
Wiogkeld, begin preſently, and then brought Action of Waſte againſt him for Waſte 
done during the firſt Leaſe : The Court ſaid, that in ſuch Caſe it would 

not be ſafe for him to plead, No Waſte done, for it would be found againſt 


him, and if he ſhould plead the ſpecial Matter, as aforeſaid, viz. That the 


3 Le. 203. 


firſt Leaſe was in being at the Time of the Waſte done, after the Expira- 


tion whereof no Waſte was done: This would be good, if the ſecond Leaſe 

was not by Indenture, otherwiſe he will be eſtopped by the Indenture from 

ſhewing that the ſecond Leaſe had another Beginning than the Indentute 

purports, and then the Waſte will charge him. And if Defendant pleads 

the ſpecial Matter, the Plaintiff, by his Replication, may eſtop him to plead 

any other Beginning of the Term than the Letter of the Indenture pur- 

ports, and it will be no Departure becauſe it ſtrengthens the Declaration. 

Ow. 24.C.B. 33. Ancient Demeſne is no good Plea in an Action upon the Statute of 
Owen's Caſe. Glouceſter, for it is only a perſonal Action, and the Statute is beneficial to 
the Commonwealth. | | | „ Lal ol 

C:o Eliz 93. 34. Waſte for cutting down 300 Oaks; the Defendant pleaded as to 200 
Pl. 33. C. B. of them, that the Houſe leaſed was ruinous, &c. and that he cut them down 
Sang. to repair the Houſes, and as to the Reſidue, that he felled and keeps them 
co employ about the Reparations Tempore opportuno. And all the Court, 
without Argument, held it no Plea: For if it ſhould be good, every Far- 

mer might cur down all the Trees on his Farm, when there was no Man- 

ner of Occaſion to repair. | > net $68 

| Tot. 355. b, 35+ If two bring an Action of Waſte, the Releaſe of one is a good Bar 


* 


If the Action agaiolt the other. 
by two be 


brought in the Tenuit, a Releaſe of the one is a Bar to both. But otherwiſe it is in the Tenet, for there the 
Relcaſe of one doth not bar the other, Id. Ibid. | | 


Br. Wag 36. If there be Tenant for Life, the Remainder over in Tail, and he in Re- 
5 os 5 © mainder releaſes to the Tenant all his Right, this is a good Bar againſt the 
But if Tenant Releaſor in a Writ of Waſte z and yet Fee nor Fee Tail does not paſs. 
in Fee releaſes 125 | +" 
va bis 8 for Life all his Right, yet he ſhall have Action of Waſſe. —S$o if Leſſee for Life does 
Waſte, and grants over his Eſtate, and Leſſor releaſes to the Grantee; in an Action of Waſte agaibſt the 
Leſlee, he ſhall plead the Releaſe : And yet he has nothing in the Land. 1. Inſt. 269. b. And fo 
in Waſle ſhall Tenant in Dower, or by the Curteſy, in the like Caſe, and the Vouchee and the Tenant in 
a Præcipe, aiter a Feoffment made, and ſo in a Contra Forman Collatienis. | Id. Ibid. 1 5 
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% Or the Judgitient in Actions of Wade, 
and what ſhall be recovered thereby. 


t. QTATUTE of Gleuefer, 6 E. 1. cr g. Enafts, "That be + which F. fone Join- 
Hall be attainted ef Waſte, ſhall leeſe * the Thing that be bath waſted : the wate, 
And moreover ſhall ꝓ recompence thrice ſo much as the Waſte ſball be taxed at. both ſhall he 
. | ; | | | h attainted of 
the wm Ce. 2 Inſt. 303.——But treble Damages ſhall be recovered againſt him that did the Waſte 
only. 2 Inſt. 302. 

In an Action of Waſte againſt a Leſſee for Life, for Waſte done in three Acres, the Defendant claims 
Fee: Whereupen Iſſue is joined, The Jury find againſt the Defendant, That he hath but an Eſtate for Life: 
And inquired further of the Waſte, and found the Waſte done in one Acre only. The Plaintiff cannot haye 
Judgment for the whole Land, in Reſpect of the Forfeiture and treble Damages: For that Judgment is not 
according to this AQ, that is to ſay, of the Place waſted, and treble Damages in Reſpect of the Place 
waſted : Wherefore he had Judgment according to the Statute, of one Acre and treble Damages. 2 Inft. 305. 


t Whereſoever the Common Law gave fingle Dam againſt any, this Act gives treble, unleſs 
be any ſpecial Proviſion made by this AR, 2 Inſt. — 1 | aq ” : 


This Statute does not bind the King. Per Colte Arg. Mo. 321. in Englefield's Caſe, 


If the Guar- 
dian ſuffers a 
2 2 Stranger to 
cut down Timber-Trees, or to proſtrate any of the Houſes, and according te his Name of Guardian doth 
not endeavour to keep and preſerve the Inheritance of the Ward in his Cuſtody and Keeping, nor to forbid 
and withſtand the Wrong. doer, this ſhall be taken in Law for his Conſent: For in this Caſe gui zox "7 p2ager 
quod probibere prteft aſſentire viduter ; and if ſuch Waſte and Deſtruction be done without the Knowledge of 
the Guardian, or with ſuch Number as he could not withſtand, then ought the Guardian to cauſe an Aſſiſe 
to be brought againſt ſuch Wrong-doers, by the Heir, wherein he ſhall recover the Freehold and the Da- 
mages for ſuch Wrong and Diſheriſon. So note a Diverſity between the Intereſt of a Guardian created 
by Law: For there in an Aſſiſe the Heir ſhall recover Damages; but otherwiſe it is in Caſe of a Leaſe 
for Years, which is the Lefſor's own AQ. 2 Inft, 303. | 


2. And for Waſte made in the Time of Wardſhip, it ſhall be done as is con- 
tained in the Great Charter. | R 


3. Aud where it is contained it the Great Charter, that he which did Waſte The Commit- 
during the Cuſtody ſhall leeſe the Wardſbip; it is agreed that be ſhall recompence tee oo Ward 
the Heir bis Damages for the Waſte, if ſo be that the Wardſbip loſt ds not — . 
amount t the Value of the Damages, before the Age of the Heir of the ſame dered Mar- 
Wardſbip. n c | 8 | riage to the 

iy n nnn Heir, end he 
refuſed, and married elſewhere. The Waſte is found by Office. The Queſtion was, Whether the Com- 
mittee may bring Forfeiture of Marriage. The Court upon Adviſement held, That the Committee by 


doing Waſte loſt only the Ward of the Land, and not of the Body, by the expreſs Words of this Statute. 
Dy. 25. b. pl. 163. Anon. | 


4. Upon the Conſtruction of the Statute of Glouceſter, ſome Queſtion has 2 Iſt. 307. 
been made, whether in this mixed Action the Place waſted is the princi- 
pal or the Damages: And in divers Reſpects the one is more principal 
than the other: For in Reſpect of the Antiquity againſt Tenant in Dower, 
and Tenant by the Curteſy, the Damages are the Principal; and therefore 
they ſhall be ſometimes preferred, viz. The Plaintiff to have Execution 
of the Damages before the Place waſted, but in Reſpe& of the Quality, 
the Realty is ever preferred before the Perſonalty, and therefore in Waſte, 
if the Defendant confeſs the Action, the Plaintiff may have Judgment of 
the Land, and releaſe” his Damages, which proves the Realty to be the 
Principal; for mne majus dig num trabit ad ſe minus. 9 | x 
5. If two Coparceners leaſe Land for Life, and after Waſte committed p. N. B. 60. 
one dies; the Aunt. and Niece muſt join in Action: And though the Niece (R) 
ſhall recover no Damages, yet ſhe ſhall recover the Place waſted: And it 


ſeems they ſhall hold the ſame in Coparcenary. 
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and the treble Value ſhall be levied by Fi. fa, &c. Id. Ibid. 
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Br. Waſte, 6. In Waſte at the Ni Prius Waſte was found in four Oaks in d ode 


1 Parts in a Wood: And it was doubted if he ſhall recover the Wood or 
a Wood does the Place waſted: And at laſt it was awarded, that he recover the Place 
Waſte in one waſted, and his treble Damages. Lg 444 444+. - % OO 
Corner of the | | I 2 1 EN 

Wood, he ſhall not loſe all Food, for Fineux Ch. J. but only the Place waſted. Br. Waſte, pl. 96. 
Hut if there are divers Plots of the Land in the Wood in divers Places; if the Termor does Wale 
in K he _ = — _ — ® did not do Waſte in them; for thoſe are Parcel of the Wood: 
And this ſeems to be where he has done Waſte in the Wood hr && ci | this 4 
roy hy ep ff any; mp order rirmoook un dare. pw... 


| 


7. If Trees growing /parfm in a Cloſe are cut, in an Action of Waſte alt 
4 — + 10: the Cloſe ſhall bececovered. MENT, * | 
S. P. Anon. | 


— 


« Inf. 54 . If Waſte be done in divers Rooms in a Houſe, the Rooms ſhall be re- 
i covered in Action of Waſte, and not all the Houſe. N 


Id.Ibid. 9. But if Waſte be done in a Houſe ſpar/im throughout the Houſe, 
. the Houſe ſhall be recovered. N ey 


14. Ibid. 10. If Waſte be dane in the Hall of the Houſe, yet all the Houſe mall 


. recovered, tho' ſome ſay, that the Houſe has its Denomination from 


Time, it was the Hall. 
holden by : 4: et br a | 
ſome, that if the Hall way waſted, the whole Houſe ſhould be recovered ; for that in thoſe Days the Hall 
was the Place of wok nag Reſort and Uſe, inſomuch, that the whole Houſe was called by the Name of 
the Hall, as Dale Hall, &c. but the Purview of the Statute of G/owcefer is, that he ſhall loſe that Thing 
that he hath waſted. - 2 Inſt. 303, 3. | 
Ney Attorney-General, in Mr. Arkin:'s Reading held, that the 15 E, z. Tit. Waſte, 9. That in Waſte 
of the Hall the Houſe ſhall be recovered, was Law, contrary to the Opinion of 1 Laſt, 54. a. And 
he cited the Caſe of Lord Abergavenny v. Sir Richard Southwell, in an Achion of Waſte, for Waſte done 


in Kitchen and Larder of a Caſtle, and all the Caftle was recovered, becauſe a Caſtle is not dividable, and 
10 adjudged. 11Eliz. See D. 272. h. Marg. pl. 33. , 5 | s 
| | ; N as 


2 Roll. Abr. 11. If a Man brings an Action of Waſte, becauſe the Pales of a Pa 

836. © which incompaſs the Park, were permitted to decay; but it is not averred 
that there were any Deer in the Park, or that thereby the Deer were diſper- 
ſed, and in this Action the Plaintiff recovers ; he ſhall not recover all the 
Land which is compriſed within the Pale, but only the Place where the Pale 
ſtood. And the Court ſeemed to incline to it in Writ of Error upon ſuch 
Judgment in Bank, the Judgment being affirmed in the King's Bench to 
recover the Place waſted. . 0 | | 

Br. Waſte, 12. If a Man does Waſte, and grants his Eſtate over, yet upon Action 


pl. 33. brought againſt him, he ſhall loſe the Place waſted : And his Grantee, who 


is not Party to it, ſhall loſe his Intereſt. And therefore it is a good Plea 
for the Grantee, that ſuch a Day he granted his Eſtate over, before which 
Grant no Waſte was dane: And in Action againſt the Grantee it is a 


good Plea, that 7. N. granted it to him, after which Grant no Waſte 
was done. | = 


= 


Br. Waſte, 13. In Waſte by two upon a Leaſe for Term of Life, one was ſummone 
pl. 116. and ſevered, and the other ſued forth, and aſſigned the Waſte in 5 
Things, as in cutting of Willows, and found for the Plaintiff, and Da- 
mages were taxed, and he had Judgment to recover the Moiety of the 
mages, and the Moiety of the Place waſted, and as to the Willows the 

| Court adviſed. A | n 
Br. Waſte, 14. If a Man does Waſte in Hedge-rows which ſurround a Paſture, no- 
pl. 136. thing ſhall be recovered but the Place waſted, viz. the Circuit of the Root 

and not the intire Paſture, | ve 

Vin. Abr. V. 15- If the Tenant of ane Houſe is Diſſeiſor of the next Houſe, and he 


22, 50g- pulls dawn both, and builds them into one new one, Diſſeiſee ſhall recover 
all the Houſe. : 4 n 


4 : | 16. When 
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1. IF. Tenant for Life plant Word on-the Land, which is of ſ6 polſon- Is. Ken, 
I ous a Quality that ir deſtroys the Principles of Vegetation, without 2 of 

an expreſs Power in his Leaſe, where it is uſual to have ſich Powers, it may Fowi v._ 

be conſidered as Waſte, and the Court of Chancery may grant an Injunction. Porall. Cance 
2. If there be Leſſee for Life; Remiitder for Life, the Reverſion or Re- Moor 84. 

mainder in Fee,” and the Leſſee in Poſſeſſion Waſtes the Lands, chöugb S. TF7. 

he is not puniſhable for Waſte by the Common Law, by Reaſon bf the 1 Vern. 23, 

mean Remainder for Life ; yet he ſhall be reſtrained in Chancery, for this 2 u fach 


is a particular Miſchief; 8 Gon 
the Common Law, doring the Contiauance of the Nemainder, though after its Determiuation he is. Yide 
1 Inſt. 54. 2 inſt, 301. | any + LT el r 
3. Bot if ſuch Leſſee bas in bis Leaſe an expreſs Clauſe of withow'Tw- , Verw. 23. 
peachment of Waſte, he ſhall uot be enjoined in Equity. : 1904777 Abdheaghs 
1 iis 1 Coart 


1 | # : 

ity will not affift a Forfeiture, yet the Tenant in Poſſeſſion ſhall be reftraived is Rquity ſrom committi 
Waſte in all Cafes, in which Waſte is poniſhable by Law; and for this Parpoſe an 2 hem be Sc 
before the Bill is filed ; alſo an Injunction will be granted to ſtay Waſte in Behalf of av lofant in Ventre ſa 
Mere; Equity will likewiſe, (in ſome particular Caſes), reſtrais the Tenant from committing Waſte, where 
iris diſpuniſhable by Law, either by the Nature of his Eſtate, or by expreſs Grant of cube Impeachment 
of Wafte ; but where, by the Agreement of the Parties, the Leaſe is made without Impeachment of Woafte, 


Equity will not reſtrain the Leſſee from cutting Timber, plowing, opening Mines, c. though ſuch Leſſee 
ſhall be reſtrained from pulling down Houſes, defacing Seats, 22 Hard 96. 1 Chan, Res 13, 14, 106, 
116. 2 Vern. 392, 711, 1 Salk. 161, 2 Chan. C. 32. 2 Chan. Nep. 94. 9 


4. If A. is Tenant for Life, Remainder to B. for Life, Remainder to firſt Dayrel v. 
and other Sons of B. in Tail Male, Remainder to B. in Tail, c. and B. Champneſs, 
(before the Birth of any Son) brings a Bill againſt A. to ſtay Waſte, and 1 pag 
A. demurs to this Bill, becauſe the Phintiff had ao Right to the Trees, 
and no one that had the Inheritance was Party; yet the Demorrer will be 
over- ruled, becauſe Waſte is to the Damage of the Publick, and B. is to 
rake cafe of the Toheritance for his Children, if he has any, and has a par- 
ticular Intereſt himſelf, in caſe he comes to the Eſtate. | | 

5. On a Motion for an Iajunction torſtay a Jaintreſs, who was Tenant in 1d. Ibid. 
Tail after Poſſibility, Sc. from committing Waſte z it was arged, gre Code v. 
being Jointteſs within the 11th. of H. 7. ought in Equity 6. be fefttained Whiley. 
from cutting Timber, that being Part of the Iohericagee, which, by the 
Statute, ſhe is reſtraiged from alieniag; and the Coort-granted an Iajunc- 
tion againſt wilful Waſte in the Site of the Houſe, and pulliag down 

196774 | 
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Houſes 


Vol. V. 5 6 1 6. But 


2 
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2 Waſte, 6. In Waſte at the Nif Prius Waſte was found in four Oaks in Jinks: 
P ee Parts in a Wood: And it was doubted if he ſhall recover the Wood o 
f Termor of 8 6 or 

a Wood does the Place waſted: And at laſt it was awarded, that be recover the Place 

Wake in one waſted, and his treble Damages. Warn L 

Corner of the ; | | * "IST 

Wood, he ſhall not loſe all the Wood, per Fineux Ch. J. but only the Place waſted. Br. Waſte, pl. 96. 

hut if there are divers Plots of the Land in the Wood in divers Places; if the Termor does Waſte 

in the Wood, he ſhall loſe thoſe Plots, tho“ he did not do Waſte in them; for thoſe are Parcel of the Wood: 

And this ſeems to be where he has done Waſte in the Wood /harfan & circumguagze ; antl this was daid by 
= * / C 


' 


% 


Finenx in the Reading of Thecher, Ibid. 


* 


J. If Trees growing fp in a Cloſe are cut, in an Aftion of Wade in” 
1 2 the Cloſe ſhall be cecovered. d E * 
. ef A * ; , e | 
* — Value ſhall be levied by Fi. fa, &c. Id. Ibid. 


* 


e Inſt. 54. 8. If Waſte be FER in divers Rooms in a Houſe, the Rooms ſhall be 
\ 5 n , I of Waſte, and not all the Houſe. 1 
Id. Ibid. 9. But if Waſte be done in a Houſe /par/im throughout the Houſe. at 
. 1 ſhall be recovered. * * 1 = 
3 10. If Waſte be done in the Hall of the Houſe, yet all the Houſe fhall 
| _ . not be recovered, tho ſome ſay, that the Houſe has its Denomination em 
Time, it was the Hall. | Fg | 52 
holden by | f 1. 3 | 
ſome, that if the Hall way waſted, the whole Houſe ſhould be recovered ; for that in thoſe Days the Hall 
was the Place of the gravel Reſort and Uſe, inſomucb, that the whole Houſe was called by the Name of 


the Hall, as Dale Hall, &c. but the Purview of the Statute of Gloxcefter is, that he ſhall loſe th 
that he hath waſted. - 2 Inſt. 303, 304. 2 | at Thing 


A - General, in Mr. Arkins's Reading held, that the E. Tit, W 0 F | 
of 2 2211 the Houſe ſhall be — why was a, N the ride 2 a er 5 3 
he cited the — oat pA „ S - wr gs . in an Action of Waſte, for Waſte done 
in Kitch er of a Caſtle, an e Caſtle was 7. , becauſe a Caſtle i 17 | 
Þ adjudged. 11 Eliz. See D. 272. h. Marg. pl. 33. un Fe ; CO 
2 Roll. Abr. 11. If a Man brings an Action of Waſte, becauſe the Pales of a Park, 
$36. . which incompaſs the Park, were permitted to decay; but it is not averred 
that there were any Deer in the Park, or that thereby the Deer were diſper- 
ſed, and in this Action the Plaiatiff recovers ; he . ſhall: not recover all the 
Land which is compriſed within the Pale, but only the Place where the Pale 
1045 And os 2 * to incline to it in Writ of Error upon ſuch 
udgment in Bank, the Judgment being affirmed in the King's Be 

e emen, 

Br. Waſte, 1a. It a Man does Waſte, and grants his Eſtate over, yet upon Actios 
pl. 33- brought againſt him, he ſhall loſe the Place waſted ; And bis GRe — 
is not Party to it, ſhall loſe his Intereſt. And therefore it is a good Plea 
for the Grantee, that ſuch a Day he granted his Eſtate over, before which 
Grant no Waſte was dane: And in Action againſt the Grantee it is a 
W that 7. N. granted it to him, after which Grant no Waſte 

was done. | Al ee 

Br. Waſte, 13. In Waſte by two upon a Leaſe for Term of Life, one was ſummon 

pl. 116. and ſevered, and the other ſued forth, and aſſigned the Waſte in 1 
Things, as in cutting of ' Willaws, and found for the Plaintiff, and Da- 
mages were taxed, and he had Judgment to recover the Moiety of the 
Damages, and the Moiety of the Place waſted, and as to the Willows the 

| Court . | I „ 
Br. Waſte, 14. If a Man daes Waſte in Hedge-rows which ſurround a Paſture, no- 
pl. 136. thing ſhall be recovered hut the Place waſted, viz. the Circuit of he Race 
and not the intire Paſture, | | e 
Vin. Abr. V. 15. If the Tenant of ane Houſe is Diſſeiſor of the next Houſe, and be 
22, 30 Pulls dawn both, and builds them into one new one, Diſſeiſee ſhall recover 


. 


all the Houſe. 


4 : 16. When 


_— 
g__—— 


, | | | bids uf 
16. When Waſte irvrought in "the" Tat, Danihites, ate biz 6 Ye kes Rep. . 
covered.  * 1:07 zn D107 STO af N ; RY W * ly . eee. 
17. I Leſſee for ee Life F n, dent ond at th Land fo ted, Wd Brownl. 238, 
afterwards oortrmite" Waltey' if the 19td"retovers the Plice' waſted, yet the Anon. 
Land ſhall be cha! s a 4 fort nl * TITS | * 8 
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1. 1 F a Tenant for Life plant Word on the Land, which is of ſs poiſon." TY 3 
I os a Quality-that ir deſtroys the Principles of Vegetation, without Marquis of 
owis v. 


Dorall, Cane. 


ion. 
2. If there be Leſſee for Life; Remtinder for Life, the Reverſion or Re. Moor 854. 
mainder in Fee, and the Leſſee in Poſſeffion Waſtes the Lands, though S. P. 


is a particular Miſchief, 


t | | ' Leſſee is not 
| 4 (ou v8 | ' Wray | w puniſhable by 
the Common Law, during the Contiauance of the Remainder, though after its Determination 


he is. Hide 
x Inſt. 54. 2 inſt, 301. | | j | 
3. But if ſuch Leſſee has in his Leaſe an expreſs Clauſe of without In-: yern. 23, 
peachment of Waſte, he ſhall uot be enjoined in Equity. (HORNE — a 
al {is 1 Conrt e 
will not affift a Forfeiture, yet the Tenant in Poſſeſſion, ſhall be reftrained ity. ittin 
— in all Cafes, in which Wale is puniſhable Law 4 bad for this ne 


| Purpoſe an Injuattion will be granted 
before the Bill is filed ; alſo an Injuntion will be granted to ſtay Waſte in Behalf of av lafant in Yentre /a 


Mere; Equity will likewiſe, (in ſome particular Caſes), 'reſtrais the Tehant from committing Waſte, where 
it is Stone le by Law, either by the Nature of his Eſtate, or by expreſs Grant of «oithbut Impeachment = 
of Wafte ; but where, by the Agreement of the Parties, the Leaſe is made without Impeachment of Waſte, 
Ls will not reſtrain the Leſſee from cutting Timber, plowing, opening Mines, &c. though ſuch Leſſee 
ſhall be reſtrained from pulling down Houſes, defacing Seats, 2 


Hard 96. 1 Chan, Rep. 13, 14, 106, 
116. 2 Vern. 392, 711. 1 Salk. 161, 2 Chan. Ca. 92. 2 Chan. Rep. 94. | 


4. If A. is Tenant for Life, Remainder to B. for Life, Remainder to firſt Dayrel v. 
and other Sons of B. in Tail Male, Remainder to B. in Tail, Sci and B. Champneſs, 
(before the Birth of any Son) brings a Bill againſt A. to ſtay Waſte, and Fg os 
A. demurs to this Bill, becauſe the Phiatiff had ao Right to the” Trees, 
and no ode that had the 2 was Party; yet the Demurrer will be 
over-ruled, becauſe Waſte is to the Damage of the Publick, and B. is to 
rake cafe of the Inheritance for his Children, if he has any, and has a par- 
ticular Intereſt himſelf, in caſe he comes to the Eſtate. | 


* 
= 


5. On a Motion for an Iajunction torſtay a Fointreſs, who: was Tenant in 14. thia. 
Tail after Poſſibility, Sc. from commirting Waſte z it was arged, that ſhe Covle +. 
being Jointreſs within the rith of H. 7. ought in Equity 6. be fteſttained Whiley. 
from cutting Timber, that being Parc of the Iohericagee, 'which; by the 
Statute, ſhe is reſtrained from alieniog; and the Coort-granted an lajunc- 

— againſt wilful Waſte ia the Site of the Houſe, and pulliäg down 
ouſes | 3 hr VV in 


| 


Vor. * 6 I | 6. But 


N » As D 
. ac Tr 
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6. But where a Jointrefs, | who hut x Covenan tht her Joiture War 


£5 ew v. - be of eb en Yale, which ſhort, though her Eſtate wax hut ub 

"I." out r 9 Me; * 05 8 2 her cammit- 
ting Waſte, make up the, intvre. un gare 
fo 8 brought again 7 7 ee will, injoin- the 


D2Y1&0D v Id sc bas. 4 


_ qr ſeems to be a general Principal, however, wa | 
> Show, 6g, 8. Tenant in Tail, after Poſſibility, -ſhall be reſtrained in Equity from 
doing Waſte by Injunction, Sc. becauſe the Court will never ſer à Mun 


3. 
a be v. diſtnherited ; per Chance, Finch. And he took a Diverſity where a Man 
Bubb. is not puniſhable for Waſte, and where he hath a Right to do Waſte ; 

A Woman the 


Tenant in cited QNvedale s? ah 24/Cat; I ruled by the Lord Ref, to 2 
Tail, aſter | Diſtinction, 2 Shaw 2 P. [4 Lohan Ye Bubb. | POR 

Poſſibilit iin 3 

Ius 5 was reſtrained from committing Waſte in pulling down. Sh or id dove Trees wEich 
ſtood in Defence of the Houſe, and Fruit Trees in the Garden : But for pac Turrets of Trees, which ſtood 
a Land's Length or two from the Couit, would grant no InjunRion, bersule the * Law Power to com- 
mit Wafte : and yet ſhe was e they nen By be 
malicious. 2 Freem. 278, 279. pl. 349. 


2 Vern, 152. . A. devifed. Lands, on which Timber was rowing, to | his Wife for 
Claxton . Life, Remainder to B. in Fee, paying ſeveral Legacies within a limited 
Time, and in Default of Payment, the Remainder to C. he paying the 
Legacies; and on a Bill brought by B. the Court gave him Leave to cut 
Timber for the Payment of the Legacies, though it was oppoſed by the 
Tenant for Life and the Deviſee over, he making Satisfaction to the Widow 
for breaking the Ground by Carriage, Waſte, &c. | 
2 Vern, 218: 10. So where a Man created a Term for 500 Years, in Truft for bimfelf 
Leieh & al. 30d his Wife for Life, Remainder to Truſtees for Payment of Debts and 
a Annuities ; and by Will deviſed the Reverſion thereof to A. for Life, 
vithout Impeachment of Waſte, Remainder to his firſt and other Sons in 
Tail Male, with Remainder over; and A. being in Want, the Court gave 
him Leave to cut down Timber to the Value of good. though the Debts 
and Annuities were not paid; the Truſtees having no Power to ſell the 
Timbe-, the Debts being like to have a long Continuance, and Oe being 
a great deal of decaying Timber on the Eſtate. 


In what Caſes Waſte may be reſtrained in Equity, notwithſtanding 


the Words without Impeachment of Waſte, be .contained in the 
Leaſe, &c. 


Plowd. 135. 11. Itis true that a Leafe without Sa; of Waſte, takes off all Re- 
ſtraint from the Tenant of doing it; and he may in ſuch Caſe pull up, or 
cut down Wood or Timber, or dig Mines, Sc. at his Pleaſure, and not be 
liable to any Action. 

11 Rep. 82. 12. Buttho'the Tenant may let the Houſes be out of Repair, and cut down 

1 loft, 220. Trees, and convert them to his own Uſe ; yet where a Tenant in Fee oy 

38 _ made a Leafe for Years without Impeachment of Waſte, it was adjudged 

Dove © 8 i that the Leſſor had ftill ſuch a Property, that if he cut and carried aw 
the Trees, the Leſſee could only recover Damages in Action for the T 
paſs, and not for the Trees: Alſo it hath been held, that Tenant for Life, 
without Impeachment of Waſte, if he cuts down. Trees, is only exempt from 
an Action of Waſte, Ge. 

Wood's Inſt, 13. And if the Words are, To hold without Impeachment of any Writ or 


574 Action of Waſte, the Leſſor may ſeize the Frees, if the Leſſee cuts them 
down, or bring Trover for them. 


14. In 


© «„ ooo ry 2 
OP „% 2 —AW:2 er „%% ́oW——— » One CO OO 2 82 : wy a . 
3 — 24 —_— 


7 p . 
hs * 
4. ( I 
- 
. " —— - 9 * 
* + a. 3 a * 
1 * > 4 
- lk % 4 * 
i. wud by * 4 * 
will reſtrain Walte, 


uſe would not give U or 
ing of a Houſe, much leſs to deſtroy 
or demoliſh a Houſe itſelf.  Thuz— —— © e. prof 


16. A Bill was brought by Remainder-mah to reſtrain Tenant for Life, Ms. Rep. in 
without n of Waſte, from cutting Timber in Weſtwood Park Chanc. 1744. 
improper to be felled ; and Lord Chanc. granted the Igjunction to reſtrain Packingion v: 
the Defendant" from cutting Timber, which ſerved for Shelter. or Orna- inzton. 
ment to the Houſe, or which grew in Lines, Avenues, or Ridings for Or- | 
nament, and alſo any other Timber in the Park, which was not of proper 
Growth to be felled. —And his Lordſhip in this Caſe declared, that Courts 
of Equity had in this Reſpect eſtabliſhed Rules much more reſttictive than 
thoſe of the Common R which gave Tenant for Life, without Im- 
peachment of Waſte, as large a Power over the Timber, as Tenant in Fee 
ſimple, that Timber might be had for publick Uſe. 8 8 
17. Likewiſe, where A. upon his Marriage ſettled Lands to the Uſe of 4 #1 46-4 
himſelf and M. his Wife, and the Heirs of their two Bodies; afterwatd , Bubb, 
A. died without Iſſue, M. married D. the Defendant, being then Tenant His Lordſhip 
in Tail after Poſſibility of Iſue extinct: And M. and D. having - felled #2i9; if there 
ſome Trees in a Grove that grew near, and was an Ornament to che % nant for 
Manſion Houſe, and having an Intention to fell the reſt ; the Plaintiff, to Impeachment 
whom the Lands did belong in Remainder, brought his Bill to reſtrain M. of Waſte, and 
from felling thoſe Trees, and to have an Injunction to ſtay the committing be goes to 
of Waſte. This Cauſe was referred, and if the Parties could not agree, — a 1 
then to be ſet down again. But Lord Ch. Nottingham diſcovered his In- to do Walle 
clination fortiter for granting an InjunRtion.,. i, © > maliciouſly, 
FFT w "II. 4 | N | | 8 | this Court wi 
reſtrain, although he hath expreſs Power by the AR of the Party to commit Waſte ; for this — = 
moderate the Exerciſe of that Power, and will reſtrain extravagant bumorous Waſte, becauſe it is pro Bono 
Publico to reſtrain it; and he ſaid he never knew an InjunQtion denied, to ſtay the pulling down of Houſes 
by Tenant for Life without Impeachment of Waſte, unleſs it were to Serjeant Peck in Lord Oxford's Caſe, 
and ſaid, he believed he ſhould never ſee this Court deny it again, Ib. 54. .. 


18. So where a Leaſe was made by a Biſhop for'twenty- one Years, without 2 Freem. 55, 
Impeachment of Waſte, of Land that had many Trees upon it, and the +40 apa 
Tenant cut down none of the Trees till about about half a Year before the 
Expiration of his Term, and then began to fell the Trees ; the Court granted 
an Iajunction. For though he might have felled Trees every Year from 
the Beginning of his Term, and then they would have been growing up 
again gradually, yet it is unteaſonable that he ſhould Jet them grow till 
towards the End of his Term, and then ſweep them all away: For though 
he had Power to commit Waſte, yet this Court will model the Exerciſe of 
that Power. %%ͤ Ä! FH + 20 * | 

19. So in the Caſe of Tenant for Life; Remainder to the firſt Son for 14. Ibid. 
Life, without Impeachment for Waſte, with Remainder over, the firſt Son, 
by the Leave of the Leſſee of Tenant for Life, comes upon the Land, and 
fells the Trees, although he could not in that Caſe be puniſhed by an Action 
of Waſte, yet he was injoined by this Court. ©4448 | 

20. Likewiſe where}. on the Marriage of his eldeſt Son, in Conſideration 2 Vern. 738, 
of 10,0007. Portion, ſettled (inter alia) Raby Caſtle on himſelf for Life, 181 PE 
without Impeachment of Waſte, Remainder to his Son for Life, and to his g, C. Vane 
firſt and other Sons in Tail Male; afterwards, having taken ſome Diſplea- v. Lora 
ſure to his Son, he got 200 Workmen together, and of a ſudden ſtripped Bernard. 
the Caſtle of the Lead, Iron, Glaſs, Doors and Boards, Sc. to the Va- 
lue of 3000 l. And the Court, on the Son's filing his Bill, granted an 

120 851 | N | Injunction 
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Injun&tion to gen e of Wee u el Ving down abe- Cate and 


gon hearing the Cauſe, not only the _Iogua@ion;to. De 
=P the Caſtſe ſhould be xr Q 


and for that Purpoſe a do Wan was to 
be repaired AS to Ke 15 100 e en 8 


un 1991 19 
) Þ Williams 21- Biſhop of London, in Edward the Sixth's Time, made a i, 


27. Biſhop of of which there were about tent Le to come, and the Laaſe was 
don v. made without Impeachment of Waſie ; I. in whom by ſevetal mean Afllany 
His Lordſhip ments the Remainder. of this ſe. was veſted, . articled With Brick 
faid, that >> makers, that they might dig and 995 away the Soil of twenty Heres fin | 
fore the Sta- Feet deep, provided they did not dig above two Acres in the. Fear, and 
tute of Glou- levelled thoſe Acres before they — up others. The (now) Biſbopn af 


_ — London having the Inheritance in Right of bis Biſboprick, brought à N 


oxainit Leſſee to injoin the digging of the Ground for Brick; Jord Chanc. | Parkeridi» 

for Years, and rected, that V. might carry off the Brick he bad Ys dee N 

the being junction to ſtop further digging. 8 

ait bout Im- © 

prachment of Waſte ſeems originally intended only to mean, that the Party ſhould not 61 puniſhable waged 

Statute, and not to-give a Property in the Trees or Materials of an Houſe pulled down by Leſte for Years 

Jens Waſte ; but he ſaid, that the Reſolutions having eſtabliſned the Law to be otherwiſe be would not hae 
it much leſs carry it farther, and that be took this Caſe, the Biſhop of London v. Webb, to be withis the 
Reaſon of Lord Barnard's Caſe ; where as he was not permitted to 12 the Caſtle, to the Prejudice of the 

Remainder-Man, ſo neither ſhall the Leſſee in the preſent Caſe deſtroy this Field againſt the Biſhop, mom 

the Reverfion in Fee, to the Rain of the Inheritance of the Church. Ibid. 528, 829. 


" * 


(0) What Relief may be given in Equity, in 
Caſes of Waſte, de 


MS. Rep. 1. Bill was brought to reftrain Tenant in Dower from getting Peat 3 
Willis v. Lord Chancellor diſmiſſed it with Coſts, as it appeared to be vex- 
„ Nach  Atious; the Peat ſhe ſold not being above the Value of 10 d. But herein it 
1742. was ſaid, that Digging Peat is in many Places the ordinary Boot; and per- 
. . haps the only Fruit that can ariſe from the Land. They do not carry away 
the Soil, for they dig off the Turff, then take away the Peat, and lay the 
Turf down again: And Tenant for Life can no more dig Peat to fell, 
than cut down Timber to fell; and the Chancellor ſaid, if he was to give 
any Relief, he muſt direct an lſſue; but that the Cauſe was of too frivolous 
« Nature to maintain the Expence. 
2 Vern. 392." 2. A Bill be . brought to redeem a Mortgage, on the Hearing, an Ac! 
Hanſon v. count was decr and 240 l. reported due; to which Report the Plain- 
Derby. tiff had taken Exceptions. The Cauſe thus ſtanding in Court, the Lord 
Keeper, on a Motion, and reading Affidavita, that the Defendant had burnt 
ſome of the Wainſcot and — Waſte, ordered the Defendant to 
deliver up Poſſeſſion to the Plaintiff, who was a Pauper, giving Security * 
abide that Event of the Account. 
MS. Rep. 5. A. Tenant for Life, Remaindet to Truſtees ta preſerve, &c. i 
Mich. Vac. to C. the Plaintiff in Tail, Remainder over, with Power to £ with Con- 
1733: 1-14 ſent of Truſtees, to fell Timber, and the Mooay arifing te be veſted in 
nies g nog Lands, Sc. to ſame Uſes, Sc. A. felled. Timber to — Value of 1 
with Conſent of Truſtees, who never iotermeddled, and 4. had 
fered ſome of the Houſes to go out of Repair. C. by Bill ted on an 
Account and Injunction. The Maſter of the Rolls kids that the Timber 


IE might 


2 Ren © = 


r 


might be conſidered under two Dehbdtins bond, to wit; ch 2s was thriving 

and not fit to be felledz and ſuch as was unthriving, and what a pruden 

Mag and à good Hlaſbahd would fell, Ef. and ordered the Maſter to take 
an Account, He: And the Value of the former, which was Waſte, and there= 
fore belongs to the Plaintiff, who is neft in Remainder of the Inkeritänte, 1 

to go to the Plaintiff, and the Value of the other is to be laid out ac- 
cording to the Settlement, Se. But as to Repairs the Court never inter- 

poſes in Caſe of Permiſi ue Waſte, ither to prohibit bt give Satisfaction, 

as it does in Caſe of Miu Waſte; and where the Court bave Juriſdic- 

tion of the ap. agg the prohibiting, it does ln conſequence give 
Relief for Waſte done, either by Way of Account, ab for Timber felled; 
or by obliging the Party to rebuild, Oc. is in Caſe of Houſes, Ec. and 
mentioned Lord Barnard's Caſe as to Raby. Caltle. 4 Vn: Bur as to 
Repairs, it waz objected, that the Plaintiff here Had no Remedy at Law 
by Reaſon of the mean Eſtate for Life to the Trultees; between Plaintiff's 
Remaindet in Tail, abd Defendant's Eſtate for Life, and that therefote 
Equity ought to inter poſe, It. and that this was a Point of Conſequehce. 


Sed non allocatar, | "4 
coount of Oar dug, ar 


I. A Lord of a Manor may bring a Bill for an A 
Timber cut by the ee eee e * . 

5. A cuſtomary Tenant s, in which was a Copper Mine; that 5 ww 3. -. 
never had been opened, opened the ſame, 'and dug rages ſold r | 
Quantities of Oar, and died; and his Helt continued (Egg and dif- Bp. * Win- 
poſing of great Quantities out of the ſaid Mine. The Lo the Ma- Vester «| 
nor btooght a Bill in Equity againſt the Executor and Heit, praying 1 
Account of the ſaid , Oar z, and alledged that theſe Cuſtomary Tenants ip ſad in 
were as Copyhold Tenants, and that the Freehold was in the Plaintiff as this Caſe, That 
Lord of the Mariot and Owner of the Soil; and that the Manner of s tothe Treſ- 
paſſing the Premiſſes, was by Surfender into the Hands of the Lord, to 9 
the Uſe of the Surrenderee. It was infiſted for the Defendants, that it did 3% b fg. 
not appear, that the Admittance in this Caſe was to hold ad Ydluntatem cient Paſture- 
Domini ſecundum Conſuetudinem, St. without witich Words, it was inſiſted, Ground, thet 
that there, could be no Copyhold, as had been adjudged in L. Ch. J. itdies with thi 
Holt's Time. And I. Ch. Cowper ſaid it would be a Reproach to Equity f 10d. 
to ſay, that where a Man has taken another's Property, as Oar, or 2 
Timber, and diſpoſed of it in his Life-titne and dies, there ſhould be no 
Remedy. Wo; 3 | | 2 

6. Converting a Brewhouſe into Tenements of a gręater Value, is Waſte, 1, 4112 
notwithſtanding the Melioration, by Reaſon of the Alteration of the Na- Cole v. 
ture of the Thing and of the Evidence; and {od reſolved on a Trial before Green. 
Hale Ch. J. and the Jury gave the Verdict accordingly, and 100 Marks 
ſingle Damages, which being trebled amouiited to 200 J. Which the Chan- 
cery compelled Cole to take. Ip 

7. Leſſee for 500 Years, of Latid about 200 J. a Year, built ſeveral Fin. Rep. 13 q 
Houſes, and thereby improved the Rents from 200/. a Teat to 1400 J. a Wild. +. Si: 
Year, and quletly enjoyed the ſane for twenty Yeats and more, and then EA. Stradling, 
an Action of Waſt was brought for pulling dowh a Brick Wall; and 
cutting dowri Frult-Trees, and digging Gravel for laying the Founda- 
tions of the Houſes built on the ſaid Ground, He brought a Bill ſerting 
forth, that ſuch Building could not be accounted any Waſte, but rathet 
a Melioration and Improvement of the Land. The Defendane pleaded the 
Statute, by which Proviſion is made for bringing Actions of Waſte. But 
the Court over-ruled the Plea, and ordered the Defendant to anſwer and to 
ſpeed the Cauſe. Ae ants drums 1 

8. An Under · Tenant of a Jointreſs commits Waſte ſparſim, ſo as at Liw 2 Veto. R. 
the Eſtate was forfeited, but inſiſted that he had improved the Eſtate from 253. pl. 247. 
401. to 601. per Annu, and offered to take a of it at that Rent = {og 

Voi. V. 6 K. 13 
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Quece. 
. Will. 1,0, * One ſeized, a 


| .the Br Roger becames veſted i in them. 
Vin. Abr. tit. B 


has 


2 75 Years, and 1 woe the Noi of bs iter a a — 


7 Ie e all ofthe, 2 
240. Whit- opened, by a Deed e tha all Mines, Waters, Liechs 
held v. Bewit. | Fe, 10 Leh mes, 1 eir Heins, 1 e we he Gang for Life, (who 
don after inder to Uſe of A, for 1 5 Remainder 
1 frſt, 6 9095 ail Male. Jecelvely, Remainde r to B. for Life 
Wl to Faw Sc. Son. 10 Tail Male ſucceſſively, Remainder 
125 two Siſters ey the Heirs of their Bodies, temainder to the 


rantor in Fee, A and B. bad np and C. one of tho Siſters di 
withour Iſſpe, by which the Heir of the Grantor as to ane Molety of the - 
Premiſſes, had che 10 3 f N 9 cut down Tum- 
ber and ſold it, 15 K £40 fÞe8 the dhe ien of of the G 
tor, being ſeized of Ki ki ſapra, by 1 7 of the 
Siſters without Iſſue, brought his ll for * Account of the Mgiety 4 the 
Timber, wn to ſtay ,4.'s opening of any Mine: And it was «Judged 1 
Right to this Timber belongs to. thoſe, who at the Time of its be | 
vered from the Freehold, wete ſeized of the firſt Eſtate f bh and 


ill was -brought 2 ihe 424 of a ee to have a 
Waſte, id Satisfation gut of * far P oigture of the 


2 15 I Teſtatrix, Sc But by Cawper J. . Bill La 4 Wa fd; * here is 


e Corenans An e Joigtreſe ſhall keep the Da io good R epair; f 
nr. der ang in the enn kin Aiden Jame Rive Watt cyano, there is 


no Remedy in Law. or Equity for permiſſive Waſte after the Death of the 
particular "Tenant. 


A Ven. 43d. 4. It bas Bern aid in Equity, that Remainder-Myn for Life hall, jn 


| Brownw. "Waſte, recover Damages. in Proportion to the rows done to the We 


. bes dug de in N 0 only. to his own Eſtate for Lite, 
Mss. Rep. 12. 4, 1 9 ninety : nine Years, if he mould ſo lang live, w 
Garth». Truſtees to Pa 1 * Wome" d bis ficſt and other Sons in Tall 
Cotton, mainder * „ B. before Ifſye horn of A. fell Tic. 
26 Gao. . The eldeſt 551 01 4. afterward brings his Bill for an Account and * 

faction of the Timber againſt B. Per Lord Ch. Plaintiff has no R 

medy at Law, either in 15 own Name, or in the Name of his Troftees. 
a © he bad not bene to it, ſhould bave brought Treſpaſs ; for 
Tenant for Years is conſidered as a Fiduciary for Remainder-Man or his 
Leſſor. If A. had bad an Eſtate for Life, and no Limitation to Trul- 
tees, the Plaintiff could have had no Remedy; becauſe Tenant for Life 
ſy: might have barred, or ſurrendered the whole Eſtate to the Remainder- 
Man : But here the Freebold was in the Truſtees; and the Poſſeſſion of 
Leſſee for Years is in Law the Poſſeſſion of the Owner of the Freehold. 
The Truſtees however could not here have maintained Waſte, becauſe the 
Common Law ave no Action of Waſte, but to the Owner of the In- 
heritance 3 and the Statute of Glouceſter gives the Writ to the ſame Per- 
| ri but the Truſtee is in no other Condition than Remainger-Man fer 
ife. «.,. Truſtees may bring A . in 1 8. 1 to ſtay Waſte, befote the 
contingent Remainger comes. io eſſe Truſtees had bro ght ſuch a 
Bill, the Court, as to Trees ac G cut, ud, have obliged them to 
have made Satisfaction in Money, to have been ſecured to attend the 
Wal ogent Uſes . Where there is Tenant for Life or Years ſubject to 
e, and N. is blown down, the Owner of the firſt Remainder 


jall have it; for the Common Law coofiders. an 


Tail Wael 
jo Tl in Contingence as no Eſtate: And when the Tree. is ſevered 
the Property veſts jo Somebody. If there be Tenant for Life, Remain- 
. in Life, Remainder in Feb. Remainder-Man can have no Action for 
BY! ory Plaintiff muſt eue the Place * Which 1 | 


» 


— * 22 2 
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of the Iabe- 

Eſtate may have Trover for the Trees, and if 

Remainder-Man for Life dies, in the Life of Remainder-Man in Fee, he 
* : 1 i we | 2 

yer it has ne ver 


may brigg Mate. 1 „ ooo mp4 
G8 THIS Inj 1 1 9 3 ad p 


And 2 a Recovery was ſuffered after Waſte done, it was to the Uſe 
of Plaintiff and his Heirs, which is no new Uſe, and oug 


| 7 he, — — pig dies with the Perſon * 
| ate will nat. lie gt Laws ay the co ur ao it is 
It is held in all. Caſes of Fraud, 


I, juſtice to the Remainder over z but ſuch a Remainder- Man 
ritance after the interveni 


"+ - . 
. 
» 


yet he may have Rehief it | 
the Remedy never dies with the Perſon, hut Relief may be had agaioſt 
Executor - avt af, 8 01 
Party liable to the Demand; and Colluſion in this Court is the fam 

Fraud. Decreed a Satisfaction to be made to the Plaintiff, for the 
Value of the Timber, as he is. now Tenant in Fee of the Eſtate, 
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Of Wills and T eſfaments, 


8 nasche of theſe Heads hike) beet PR wi 


of under the Articles Deviſes, Executozs and Adtninfftra- 
t02S, and Legacies, lietle more remains than to conſider what 
formal Circumſtances are neceſſury to the Perfection of à Will 


and Teſtament, and by what Means, and rer they may bo 
avoided. _. | | "428 


For the better 0 of theſe Panel we will i the Mad 
ter relative to the Reſidue of this 2 87 under the felloying Diviſions, 


and inquire, 


(A) Chat is a Will and Teſtament, and wherein they differ, 
(B) Mho are capable of making a Mill and Teffament. 

(C) TUhat are the Requiſites to conſtitute a good Mill. 

O) Of the ſeveral Kind of Mills. herein. 


1. Of Wills in Writing. And here, 
I, What ſhall be a good Will in Writing to paſs Lands 
and Tenements, &c. Wberein, 

1. In what Language and Hand 2 Will may be 

| Written, 

2. Of the Circumſtances of Signing, Atteſtation, 
Publication, &c. 

3. Of the Republication : —As what will amount 
to a Republication, and where ' a Republication 
will make a Deviſe good. 

2. What ſhall be a good Will in Writing of Goods and 

* 
3. What ſhall be a ſufficient Proof of a Will — Wherein, 
1. In what Caſes Deviſees, Legatees, and Creditors 
may be admitted to prove a Will —And 
2. What the Law is where the Probate differs from 
from the original Will, 
2. Of Nuncupative Wills. 


E) Ot the Natute and Effet of a Mill and Teſtament. 
F) How Mills, &c. may de tonſttued. 
(G) Þow Mills may be avoided.—— Mherein, 


1. What ſhall be deemed a Revocation of a Will, 
2. Where a Will ſhall be ſet afide for Fraud, Cc. 
3. Where Fraud in obtaining a Will is examinable. - 


„ dat 


x) hat 4 4 etl ind. — (ond 
wherein thep differ, nz K. 


Testament, s 4 fm 


emp Locks ld or had & 
0 Man's Mind, or faſt WII of what he would have to be an eur 
te after ee alt foie, — 5 A: —— 1 74 
err of m4 . Part 4 Vor Fh 


— (-chd Md," dubicr-- by Werdut Wii 


77... ͤ EE RE ANTS Lea v. Lib. 
Teſtatort . A Will hall 


have Relation 
only to Teftator's Death; avd nat to the makidg, for till his Death he is the MafltrdFhivown Will; and 


Catth, 38. 


therefore the Will of a Papiſt in Ireland was held to by a ſubſequent Statute 
Kingdo feu which ents, tu the Lind 3 Lint oF ie ll tab Ord 
Vin, Abe. Tit. Dewiſe, b) s. C7: 


3. It is in Latin called T fH¹,jmuum, i: 6; Po Maths the Witaolabt a I4 bid, 
Man's Mind; and to deviſe by Teftzmoent; is to by a Man's Will what Ia 1. 
his Mind is to have done after his Death: And it is ſdmetimes called a 
Will, or laſt Will, for theſe Words are aq ate promiſtuvoſly = 
uſed in our Law: However, by the 1 Law, it is only fald to de 4 
Teſtament when there is an Exceutor made named in it, and when | 
there is none, iv is but s Codicil-only : For a Codicil is che fame that a Swinb. Part 
Teſtament is, excepting that it is without an — 3 and u Miah tan © 5: 


make but one Teftämest that can take Effet. but be take as mat 
Codicils as he will, - + * T. 


- 4+ And by the Coninon Lew; where Linids or DORN Gs in 1 Inf. 111. 
Writing, although there be no Executor Sum, For the there it 6h, 1 Nfl. 
a 


called a Laft Willy and where it doth — Ctittol 
5. He who makes the Teſtament, is called the Teſfator 4 and when 4 Shep. Abr. 


ment. 


Voc. 
Man dies without a WI de is {28 to Ole td/oface. - _— oF 
6. A reſtamentary Schedule wirhoot Witneſſes ot an Executor, has beep 2 Ld. Raym. 
declared a W.. xg nf 


(B) N * capable of making a Tilt and 
Leſtament, 
N ute « vgl be be of the AGS f twenty - one Years, can make 90 32 H. 8.c. 1. 
A Wiltof his Lands by Statute of 32 & 24 H. 8 Bos by ſpecial 8nd 34 H. 8. 
m-in-ſome Places, where Land is devi ICTs Cube,. he ma 1718 84. * 
viſe it ſooner; and of his Goods and Chattels, if he be a Boy, ke may 1 f. f. 3. 
make a Will at Yeats and not before, and if "a Maid. 
at ywelve Fears of Age and not before : And then they may do it wich- 
out and againſt the Conſent of their Tar, Father, of Guardian. Id. bid. 
2. If he or ſhe hath attained to the laſt Day of fourteen or twelve Years, 
the Teſtament by him or her in the very laſt Day of their ſeveral Ages 
2 is as good and lawful, as if the ſame Day were already then 
ot. V. 6 L 3. Likewiſe 


_— 


k (B) Of. Wills and Deſtaments. 


r ht. again — 


us * 


a 


2 


Swinb. Part 4. Likewiſe, if after they have accompliſhed theſe Years of fourteen or 
11. ſec. 2. twelve, he or ſhe do expreſsly approve the Teſtament made in their Mi- 
Rech, the fan by this new Will and Declaration is made ſtrong and 
e ectual. - 9 > of Weser 
1 Ia. 89. b. 5. And yet ſome ſay an Infant cannot make à Will of his Goods and 
Cuhattels, until he be eighteen — we Ie Nn bet. 
Vern. 469. 6. It bas however been agreed. in Equity, a Female may make a 
P 4%9 Will at twelve Years PID a perſonal Eſtate, and a Male 7 — 
teen Years of Age, or fifteen, if he be a Perſon of Diſeretion +. 1 #7 
12 H.7.c.24, 7. A Feme Covert cannot make a Will of her Lands and Goods, except 
Perk. ſec.5o2. it be in ſome. ſpecial Caſes: For of her Lands ſhe can make no Will 
Fitz. Exec. 40. with or without her Huſband's Conſent, Stat 32 & 34 H. 8. 4 Rep. 
51. Br. Teftament 13.——But of the Goods and Chattels ſhe has as Ede 
ä cutrix to any other, ſhe may make an Executor without. her Hoſband's | 
5 Conſent; far if ſhe does not fo, the Adminiſtration of them muſt''be, 
granted to the next of Kin to- the deceaſed Teſtator, and ſhall not, go to 
26. 8. But even of them ſhe,can, make no Deviſe with or without her Huſ- 
on 61S. band's Leave, for they are not Jevileable and if ſhe deviſe. them, the 
Deriſe is void. | 
12 H. 7. 24-' 9. Of the Things due to the Wife, whereof ſhe was not; poſſeſſed during 
18 Ed. 4-11. the Marriage, as Things in Action, and the like, ſhe may make her 
Perk.ſec.zo1. Will, at leaſt ſhe may make her. Huſband. Executor of ber: Parapheradlia,' 
, * Exec. 5. vix. het neceſſaty wearing Apparel, being that which is fit for one of her 
Br. Tet. 11. Rank. Some ſay ſhe may make a Will without her Huſband's Leavr, 
others doubt of this; however all agree, that ſhe, and not his Executor, 
- ſhall have this after her Huſband's Death; and that tbe Huſband: cannot 
give it away from her; and of the Goods and Chattels her Huſband: has. 
either by her or otherwiſe, ſhe may not make a Will without the Licence 
and Conſent of her Huſband firſt had ſo to do: But with his Leave and- 
Conſcot ſhe may. make a Will of his Goods, and make him her Exe- 
eutor if ſhe will. And it is ſaid alſo, that if ſhe does make a Will of his 
Goods in Truth without his Leave and Conſent, and after her Death he ſuf - 
fers the Will to be proved, and delivers the Goods accordingly, in this: 
_ . Caſe the Teſtament is good: And yet if the Huſband gives the Wife 
Leave to make a Will of his Goods, and ſhe does ſo, he may revoke: 
the ſame at any Time in her Life-time, or after her Death, before the 
Will is proved. But a Woman after a Contract with any Man, before the 
Marriage, may make a Will as well as any other, and is not at all diſ- 
. abled hereby. > 
10. Likewiſe, a Wife, whoſe Huſband is baniſhed by Act of Parliament 
for Life, may make a Will as a Feme ſole. | ; ws 
11. A mad or lunatick Perſon, during the Time of his Inſanity of Mind, 


2 Vern. 104. 


_ ” a cannot make Will of Lands or Goods; but ſuch a one as hath his /ucidg. 
Intervalla, clear or calm Intermiſſfions, may, duting the Time of- ſuch / 
Quietneſs and Freedom of Mind, make his Will, and it will be good. 

Id. Part 11. 12. So alſo, an Idiot, i. e. ſuch an one as cannot number twenty, or tell 

ſes. 4. what Age he is, or the like, cannot make a Will or diſpoſe of his 


Lands or Goods; and although he make a wiſe, reaſonable, apd ſew{ible. 

Win, yet it is void: But ſuch a one as is of a mean Underſtanding omly, 
tthat has greſſum Caput, and is of the middle Sort, between a wiſe Man an 
2 Fool, is not prohibited to make à Will. VVV 
1d. Ibid. Part 13. An old Man likewiſe, who, by Reaſon of his great Age, is/childiſh:: 
11. . 1. again, or ſo forgetful that he forgets his own Name, cannot make 8, Wall 


6 Rep. 23- fot a Will made by ſuch an one is void. vs bas 700 


Marquis of *. 

Wincheſters 3 A C W 112 os 1 

Caſe. tos | | {way «tl 0 a5 e ail ne 507 
hee” | ; isles 


bo | 14.190. 


20 


Of Teile and Tefaments, 4B) | 499 


«„ yy . ĩÜ —§—ð —— — — + ———— — — — 


1 —_ 


14. So ufo it ſeems a drunken Man, who is ſo exceſſively drunk that 1 Part 
is deprived ot the Uſetof his Reaſon. and Undetſtahding, during that Time * 6 - 1, and 
may not make a Will; for it is requiſite that when the Teſtator makes 
his Will that he be of ſound and perfect Memory, 5. e. that he have a 
err Memory and P- rc to ee of his Eſtate with 
Reaſon. endes ITY N 

15. A Men:wha d oak cad ciomby and js. ſo by Nature, cannot 14. Part. 11. 
make a Will; but,.a Man whois ſo by Accident, may by Writiog or f. 1. E 10. 
—— Will; eee a Man an W | 
Accident. ad 14d i 

16, Ad ge allo may a Man chat is blind. Awnatdons Hivzd'y . Pat. 1355 

78 I 11. 

17. But an Alien Eneays Perſons comvidted ee and Recu+ Wood, Inſt. 
ſants con vict, cannot make a Teſtament of Lands or Goods. 335. 

18. Neither may the Head, or any of the Members of a Corporation, Fitz. Abr. 
make a Will of che Lands or Goods they _ in Common, for 1 
ſhall go in Succeſſion. perk. ſ. 498. 
19. A Traitor attainted, from the Time of this Treaſon committed, can gwind Pm 
make no Will of his Lands or Goods, for they are forfeited to the King: But 11. f. i: 
after the Time he has a Pardon from the King for his Offence he way make 5 & 6 Ed. 6. - 


c. 11. f. 
a Will of his Lands and Goods as any other Man. * . 
a e before Attain- 
der, tro ne bed. Ia Likewis bis Wil x of Goods which be hack e ku c oder, is good, for 
ho Oe FTE | 


A 
19 4 ++, ft 


20. K Man who is attainted or convicted of  Felooy cannot make a Swinb. Pat 
e of his Lands or G -for they are fotfeired : But if a Man 11. . 13. 
be only indicted, ard dies before the Attainder, his Will is good for his 3 B. The 
Lands and Goods both; and if he be indicted, and will not anſwer upon Flure of 


his Attaigument, but ſtarids Mute, Fe. in this Caſe dis Lands are not Laden 
forfeited, and therefore he may make a Will of them. | 3; the Tim men 
Fact com- 


mitted, but the Forfeiture of on to the Time ofthe Judgment siven. 


21. And if a Man kill bimſelf, his Will as to bis Goods and Chattel is Plow. 61. 
void, but as to his Lands is | Hales v. Petit. 

22. A Main likewiſe who is r in A Plrfondt Aion cannot make g wed. Þ 
a Will of his "Goods'/and Chattels,” fo long is che Ourlawry continues in} BE 
_ bur of his Lands he may make a Will. We | 

. But note, That however the Wills of Traitors, Aliehs; Felons, and Wood, V. 1. 
Giclee Perſons are void as to the King or Lord that has Right to the 3855 . 
Lands or Goods by Forfeiture ot Gere yet the Will is good againſt 7 — hep. Abr. 
the Teſtator hirofelf, and all others but ſuch Perſons only. 8 reiten. | 

1 2 & 501 C3 B$Y | 8 

24. Abd note alſo, By "IF Gi vil 105 the Wills of divets others, ba 
excommunicate Perſons, Hereticks, Ulurers, inceſtuous Perſons, Sodo- Id. Ibid. 
mites, Libellers, and the like, are void; but by our Law the Wills of 
ſuch Perſons, at leaſt as to their Lands, are good by the Statutes that 
enable Men to deviſe their Lands. 

25, In Short, all Perſons whatſoever, male or female, old or young, lay 
or ſpiritual, at any Time before their Death, whilſt they are able to 
youu fo diſtinctly, or write ſo "plainly, that another may underſtand 
y underſtand themſelves, may make Wills 
.ands, — and Chartels, and that 928 yet have * 


Id. Ibid. 
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300 "Of Wills a Tefoments 
| (©) What, a the aerger to- enen ö 

411 4 — n en 117% As 25 

* (coping ara od Wii ct ' der ue of md 

ing 4 Will. 3 of making 4 N B. ante 
88 3. Secondly, The fecond Thing required to the meking of a good This. 


ment, is, that there be a Perſon to take, and one that is capable; for id . 
Ver Tier Gifts by Deviſe, or otherwiſe, that are good, there muſt de Donee in eſſe, 


and not in poſſe only, and one that ſhall have Capacity to e | 
given, when iis to veſt; or the Gift ſhall'be vaid. 


Id. Ibid. 4. And hence it is, ha be de ee e Ende Ses 
Plow. 345+ na of a Will, doth die before the Devifor, or him that makes the 
— Will, the Deviſe and Will is void, and that neither the Heir or Executor 

Be ſhall have the Thing deviſed. N 
1 And. 6 g. A Deviſe to the Wife for Life, and.fter 16 the Children unprofereed, 


Amner v. good 
Luddingtop. i 


2 And. 11. 6. But a Deviſe by Mao to i Heir ad is Hi is void. 


— 


{ 


Garmyn v. 

Arſtete. ca 

Shep. Abr.] 7. One deviſed his Leaſes of Lands to B. his eldeſt Son, except the Sum 
. — * of 140.4, ta be paid out for Portions for his Daughters, ade B, his 


Executor; and held à good Heviſe to them after this Mapner, and 
the Daughters might ſve far it in the Eccleſiaſtical Court, or ous, © 


git 
Cro.Eliz. 532, I one Deyiſe to the Son in ha and if he die without ue, to, the 


Bon v. La next of his Name; the Daughter after married canuqt have it, for the 
ut if ſhe. had of his Name. 


— „ as being next of the Name. Id. Ibid. 


1 


3 Leon. 11. 9. One ſeiſed of a Manor and Lands, deviſeth the fame. to bis th 
after, by another Part of his wy 1 Parr of the ſame; to anather + 
his Sons; theſe Deviſes are good. ſhall be JOE, 15 
10. Thirdly, That the Nn at oy oy of — 2 Will; have: 
Animum Teftandi, i. e. a Mind or ſerious Intention ta make tuch Will. 
Swinb, Part 11. For it is the Mipd, not the Words of the Teſtator, that gives. Life. 
1. f. 3, to the Will: Sipce if a Man raſhly, Dan iocidently, } aw A 
OT boaſtingly, and not ſet iouſ We, TAKE? ar late, Wa | ach à one "Hall be 
Executor, or have all his 8, or 8 e will give to och a one 14 
a. Thing; this is ng, Wi nor ta be regarded. And: the Mind of the 
Teſtator herein is ta, be diſcovered by Cir 6x3, for if at the Time, 
he be ſick, or ſets himſelf ſeriouſl oy to, wake his Will, or requires Tang 
to beat Witneſs af it, it ſhall be deemed in Earneſt 3 but ir if it be by Way, 
Diſcourſe only, or of ſomewhat he will do bereafter, or the like, it ſhall be 
taken for Noting, 
12, Fourthly, hat the Mind of the Teſtator i in. making his Will be Free, 
and not moved by Fear, Fraud, or Flattery. 
Id. Ibid. 13. For when a Teſtazox is moved to ** bis, Teſtament by Fear, or: 
Part 11.f. 25. cxxcymvented by, Fray e ar. * by ſame, immodergie Flactery, du 


8 4 ſame is void, ar at IR BY. pon: And aka — a Man, 
"ET nce, or threatning, 


by Occaſion of fome preſent 
Evils, does at the ſame Time, or 3 by the ſame Motive, make 
a Will, it is void, not only as to him that puts him ſo in Fear, but as 

8 1 A _ | . to | 


501 
to all others, although the Teſtstor gonfitms it with an Oath; but if the ; 
Cauſe of Fear be Tome vain Matter, or, being weighty, is removed, ad F 
the Teſtator afterwards, wheri the. Fear is..paſt, cooficms the Teſtament, 
in this Caſe, perbaps, the Will may © good. And if à Man, by Occa- 


fon of ſome Ftaud“ or Deceit, be moved o make a Will, if the Deceit * V. B. Fraud 
de ſuch as may move a prudent Man ot Woman, and if the Hud be Evil alſo, in Wills f 
the Will is void, or voidable at the leaſt ; but if the Deceit be light and Lande is only 
ſmall, or if it be to a good End, as where a Man is about to give all his RED 
Eſtate to ſome lewd Perſon, from his Wife and Children, and they per- Common 
ſuade the Teſtator, that the lewd Fellow is dead, or the like, and thereby Law, not of 


procure him to * his Eſtate to them, this is a good Will. And — Chancery, 
mays by boneſt Interceſſions, and modeſt Perſuaſions, procure another to 2 — 4 
make himſelf or a Stranger Executor to him, ot the like, and this will 


| KY | a Will of per- 
not hurt the Will; alſo a Man may uſe fair and flattering Speeches to ſonal Eſtate is 
move the Teſtator to make his Will, and to give his Eſtate unto him- only exawin- 


ſelf, or ſome Friend of bis; except it be in Caſe where the Flatterer Grſt\*ble — 


threatens him, or puts him in Fear T, or to his Flattery joins Fraud and —”—_ P, 
Deceit z or where the Teſtator is a Perſon of weak Judgment, or under the Will; 286. 


Government of the Flatterer, or in Danger from him; as when the Phyſi- Steventon . 


cian ſhall. perſuade his Patient under his Hand to make his Will, and Cerdiner (7 


give bis Eſtate to himſelf 4: Or the Wife attending on her Huſband in er; 8 
his Sickneſs ſhall neglect him, and in the mean Time flatter, him to give 1 For ig chat 


her all: Or where the Perſuader is importunate, and will have no Denial: Caſe it ist be 
Or when there is another Teſtament made before; for in all theſe Caſes, Preſumed. 
the Will will be in Danger to be avoided. If I be much privy. ta dri r. 
another Man's Mind, and he tells me often in his Health how he.iatends moved-by --/- 
to ſettle his Eſtate, and he being ſick, I, of my own Head, draw a Will Fear, thaw 
according to his Mind, before declared to me, and-bring it to him, and by che ſubſe- 
aſk him, whether this ſhall be his Will ot no? And he conſiders of it, PentFlauery. 


will 
$, hall fume that the 


and then delivers it back to me, and ſays, Tes; this Is. a good Will. For the 
| d 


But if otherwiſe, ſome Friends of a ſick Man, of their own 


make a Will, and bring it to a Man in Extremity of Sickneſs, and read Teſtator did 
it to him, and aſk him, Whether this ſhall be his Will? and he ſays, . leſt e 


Yes, yes: Or if a Man be in great Extremity, and his Friends preſs him Phyfician 

much, and ſo wreſt Words from him; eſpecially if it 195 1 n 

of them, or ſome Friends of theirs: In theſe Caſes the: Wills are very ſuf- him. 
ICious. | 645 aftEY | 13170-1544, +» UL Of | 46tuogy 110 1 

i 14. Fifthly, That the Will be made in the Form preſcribed by Law. | 

16. The Forms which the Lao preſcribes, differ according to the Spe- 

cies of Property which is to be diſpoſed of, that is, whether it be real or 

perſonal, And this leads us to conſider the ſeveral Kinds of Wills arid 

Teſtaments, and the Circumſtances requiſite to each. 
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2 two Sorts of Wills or Teſtaments : Firſt, in Writing, Left. 111. 
Which is, where the Mind of the Teſtator, in his Life time, by him- Perk: 5: 476- 


ſelf, or ſome other by his Appointment, is put in Writing : Or, ſecondly, _ . 
by Word, or without Writing, which is, where a Man is ſick, and for 
fear that Death, or want of Memory or Speech, ſhould ſurpriſe him, 


6 


that he ſhould be prevented, if he 22 Writing of his Teſtament, 


EF 1 x LS | 
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——— 268 23. 
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8 0 Of ents; anv Teftarnents, 


defires his Ada and . s bear Ve of his laſt 1 


oy” ten dechites the ſache . 795 dre them: And. « 
called a Nuncupative * will or. 1 and this 


after his Death Nose by Witneſſe 1 1 85 ib 10 * 2 65925 


1 


e e al of cer t Land ® n at, t | 
* In fone in the Life of the Teſtator it it | 5 


n Sce N ive 

del. Lands Wills, Poſt. " wo rs N 
x paſs ay . +, #1 41g 3: oy eee 
Chartels, by wt Nena Pak neu. 14 PR bo LI ” n in 


1b 


u. m , Codicil is alſo i in Writing or by Word, as a wm 6 Tettsbent r 
g. The Civilians have other Diviſions of Wills and Teſtaments, ſoleihily | 
and. upſolemn, ,ftivileged and DE whereof «ie Common E 

makes no mention. 


— 


' 3 ; 46:4 
. . 2 * E 4. 


1. Of Wills i in Wang. 


Ind 111 b. 4. By the Comm Ls aw, no Lands or Tenements, p theopi bY 080 
1 Roll. Abr. er coul 


: Cube,) were de viſeable by any Laſt Will or Teſtament, ner 
os. 

| they be transferred from one to ahother, but by ſolemn ' Livery, 
4% The tue Sellin, Matter of Record or ſufficient Writing (@). Becauſe it was pre 
Reaſon ſeems ſumed, that the Teſtator would do that in Extreniis, that he wo uld not 
Rn do in his Health; that ic proceeded from the Diſtemper of bis Min 


ſeudal Tenare the Anguilh of his Diſeaſe, or by ſiniſter Perſuaſion, to which i in bis ick- 
aud the Rela- neſs he was more ſubject. Bur this being altered by Statute, we are next 
tion that was to loquire, —— 

firſt eftabliſhed 1.1/s) & 4. 


betwixt the Lord and his 8 For A Panatione after Length of Tine were made to the Ten 
and his Heirs, or the Heirs , Males or Females of bis Body, under certain Duties and Services 1225 
reſerved, or Which the Law created: Apd though the Word Heirs, &c. be Words of Limitation; and ap- 
propriated to Meaſure out the Length of Continuaice of the Eſtate : Yet they were always underſtood ; 
Heirs of the preſent Penant, who being liable to the ſame Services when they came into the Tenancy ;\ 
Lord was to have the Tuitian and Education of fuch Heirs, in caſe they happened, by Reaſon of their 
nority, to be incapable of perfarming/the Services, that ſo he might, by bis Care and Diſcipline, * do 
himſelf Tenants always capable thereof, either in their Perſons, if they happetied to be Mates 

proper Marriages with his Tenants, if they proved to 1 ＋ j and therefore by no Act of the 

could he diſpoſe af the Feud, fo as to defeat the Lord of the Advantages of his Seiguiory 3 an be N it as, 
that a Tenant could not deviſe it even to his own Heir, {6 4s to make him a Purchafer thereof; for then 
coming in not by the Donation of the Lord, but the Diſpoſition of the Tenant, though be ——__— liable to 


the naked Services, yet the Lord, loſt the Advaptages of Wardſhip, Marriages, &c. which were anvexed onl 
to thoſe who came i in, do; the Ta of hi own Donation by Deſcent. N Eq. Gab. Abr. 401. 7 F 


in. What ſhall be a good Wall i in Writing to paſs Lands and 
er Tenements. 


(a) There 5. * The (a) Stat. 32 H. 8. cap. 1. "tl called the ene * Wills, 
how * 4 « enacts, That every 1 (5) having Manors, Lands, Sc. ſhall have 
veral Relola- 4 Power to give, (e) diſpoſe, will, and Deviſe by Will, in (a) Writing 
1g Will © 60 Erber wis, I Act etecured i in bis e-time, all his faid Manors, "Ve, 


made pur- *© any Law, Statute, Sc. to the Contrary notwithſtanding, 
ſuant to this . 


Statate ſince the making thereof: But as the Statute 29 Car, which follows, is now gat oper Pn to 
follow, having altered the Forms by requiring more Cerempny and greater Exactneſs, it ke fi 
8 ſome of the Ces on is Statute of 32 N . (5) That 'the Lands muſt 42 


nds erz -haſed after Pak "Moor not oſs Gd ood (e) A Deviſe of an ey harm to Exe- 
eutors to ſell is W be Lag wrote a 1 in which he declared 
bis Will oibe, what his Lang tho 


in pay adju Moor Soif a 
Man had ord ne to walk ok Ge le peg FELT 87 and be wh 222 42 4 


to C. and bis. Hibs, 9 7 ſe to J but "hore the Deviſe to C. Ns A che Ro 
viſor died; yet as td L. this bad bern: be 30 3 . b. Sea Will was held good) Where 4 Law 


yer took only ſhort Notes, with Deſign to reduce it ii Ryrm, which he afterwards did, but he — died 
before it was read to him 1 And. 34. A Will wrote without the Appointment of the Teſtator, if read to 


him, and approved by him, was held good, Signing and Sealing was not neceſſary. Cro, Eliz. 100, Dyer 
72. a. 2 Leon. 35. 
3 « And 


— — — — — > — — — 


6. And farther, by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3: 


« ſec. 5. all Deviſes and Bequeſts of any Lands or Tenements deviſeable by 
the Statute, o Wille, er Hyanytpartit ela Ceſtom, ſhalb be ig Weicing, 
and ſigned by the Party deviſing the ſame, or ſome other Perſon in his 
© Preſence, and by his expreſs Directions, and ſhall be atteſted and ſub- 
© {eribed in tie: Preſetice"of the dad Devilbr by three vor four credible Wit- 
7: * And by ſer: G. no Tn ing of Lands, Tenements or Here- 
4b A Clays cherebff hall th ba 
c Sther Wil or Codicil in Writiog, or other Writing declaring the fame, 


or by btrniog;, cancelling; tearing or obliterating the ſame by che Teſta- 
n tor tiemfelf, of im dis Ereſence, 'and by his Directions and Conſent: But 


all ſochDeviſes unc Bequeſty fall remain in Force until the ſame be 
* barior, SH im Matter aforeſajd; or unleſs the ſame be altered by ſome 
* ger Will or Codicil in Writing, or other Writing of the Deviſor, 
* fignee id Pfefence of three or four Witneſſes, declaring the fame.“ 


8. Therefore if a Will be of Lands or Tenements, it muſt be in Adeos, Wood, Part t, 


and/it muſt be committed to Writing at the Time of the making thereo 
and it s not ſufficient that. it be put in Writing after the Death of the Teſta- 
tor, being firſt made by Word of Mouth only, for then it is but Nuncupa- 
tive if : Bur if the Will be firft made by Words of Mouth, and be after- 
wards written, and then brought to the Teſtator, and he approves of it for 
his. Will: Or if the Teſtator, when. he declares his Mind, appoints that the 


ſame (Hall be written, and thereupon the ſame is written accordingly in the 


Life- time of the Teſtator, theſe are good Wills of Land, and as good as if 
they had been written at the firſt; therefore if one be very ſick, and ano- 
ther comes to him and aſks him, Whether his Wife ſhall have his Lands? 
and he ſays, Les ; and a Clerk being preſent, put this in Writing with- 
out n ee Commandment or ſubſequent Allowance of the ſick 
Man, this is no good Will of the Land., So if one declares his whole 
Mind before Witneſſes, and ſends for a Notary to write it, and dies be- 
fore he comes, and he writes it after his Death, this is no good Will of 
his Laws, but a good Nuncupative Will for his Goods and Chattels, 


e$cepr-be declares his Mind to be, that it ſhall not be his Will unleſs it 


— in Writing ;; for then perhaps it may not be a good Will even for his 
ds and Chattels. So if he that writes the Will cannot hear the Part 


ſpeak, and another, that doth ſtand by the ſick Man, tells him what he 


ſays; in this Caſe, if there be none others preſent to prove that he re- 
ported the very Words of the ſick Man, this will be no good Will of 
the Land. But if a Notary takes Directions from the ſick Man for his 
Will, and after goes away and writes it, and then brings it again and 


reads it to the Teſtator, and he approve it; or if it be written from his 


Mouth by the Notary according to bis Mind, and his Mind were to have 
it written, although it be not ſhewed or read co him afterwards, theſe are 
good Teſtaments. Sb if the Notary does only take certain rude Notes 


or Directions from che fick Man, which he agrees to, and they be afrer- 


wards wrlrten fair in his Life-time, and not thewed''to him again, or not 
written fair until after his Death; theſe are good Wills of Lands. But if a 
fick Man vids the /Netary make a Will of his Lands, but does not tell him 


bow, and the Notury make a Deviſe of it after his own Mind, this is 


no good Will: And yet if it be after read unto him, and approved 
by the Veſtutor, it may be good. If a Will be found Written in the 


Teltator's' Houſe, and not cnown by whoni, and it be read unto and ap- 


proved by the Teſtutor, this is net a good Will in Writing for Lands 
9. Having ewa hõæ/ far Writing is neceſſury, it remains to conſider, 
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1. In what Language and Hand a Will may be written, 
. - ; Y i | * . . 4 4 * | 4 1 „ > 7 * 
| ay Cf, Ys 


| | | 
y ; " * i * * 9 = : . d þ "8 * . FT , : \3 w * 
Swinb. Part 100 It is not material in what Matter or Stuff, whether in Paper or Parch-- 


4. ſec. 28. ment, nor in what Language, whether in Latin, French, Duich t, ot n 


+ But N. 2 other Tongue, or in what Hand or Letters, whether in Secretary Hand, 
be 7 NN Roman Hand, Or Cour c Hand, or in any other Hand, a Will be written, 
as to paſs fo that it be fair and legible, that it be read and underſtood: Neither is 
Eſtates ac- it material whether the ſame be written at large, or by Notes or Characters 
cordingto the u ſual or unuſual, as XX s. for twenty Shillings, or when the Figure 1 is 
Rules of our uſed inſtead of the Letter A. if it be uſual in the Teſtator's ne, or the 


* : og like, for the Will is good notwithſtanding. , So alſo, if ſome Words be 
is 


v. Smith. omitted, or improper Sentence uſed, ben the Intent and Meaning 
apparent; as where a Man ſays, I make my Wife of this my laſt Will 
and Teſtament, leaving out the Word Executrix, yet the Will is good; 

Where a and this ſhall be underſtood. But if it be ſo done as it cannot be read , 

Willwaswrit- or by reading, the Mind of the Teſtator cannot be known, theo the Will 

— {o blindly is void and ot no Force; in like Manner as a Nuncupative Will is when 

— the Words ſpoken ate ſo ambiguous, obſcure, and uncertain that thereby 

and theLega- the Meaning of the Teſtator cannot be known or underſtood, 8 


cies were in , | a 1 e 
Figures, it was referred to a Maſter to examine what thoſe Legacies were, and he to be aſſiſted by ſuch ag 
were ſkilled in the Art of Writing. 1 P. Will, 425. Maſters v. Maſters. | ce 


11. We now proceed to treat, | 


2. Of the Circumſtances of Signing, Atteſtation, Publication, &c. 


12, The Clauſes of the 29 Car. 2. above recited, having rendered- thoſe 
Circumſtances neceſſary, it is next to be inquired, When, in legal Con- 
ſtruction, theſe Requiſites ſhall be deemed to have been complied with; 
which may be beſt collected by an Attention to the following Caſes. 
2 Str. 764. 13. It has been held, that Sealing of a Will, is a Signing within the Sta- 


Warneſordo. tute of Frauds a = 
Warneford. n ” ues and P erguries 


Perk. 477- 14. But a Will in Writing need not be ſealed : But it is added, ©. If it 
be good to paſs Freehold or Inheritance. 

3P. Will. 15, Where the Teſtator owns his Hand before the Witneſſes who ſub- 

254. Stone- ſcribe the Will in the Teſtator's Preſence, the Will is good, though all the 

_ 4 Witneſſes did not fee the Teſtator ſign, and it is obfervable that the Sta- 

ee une tute of Frauds does not ſay, the Teſtator ſhall ſign his Will in the Pre- 
ſence of three Witneſſes ; but requires theſe three Things; firſt, That the 
Will ſhould be in Writing. 2dly, That it ſhould be ſigned by the Teſ- 
tator. And, 3dly, That it ſhould be ſubſcribed by three Witneſſes in the 
Preſence of the Teſtator. | | 


2 Str. 1109. 16. Nevertheleſs a Will has been held to have been well executed, though 


Croft v. Paw. jt was not mentioned in the Atteſtation to have been ſigned in the Pre- 
let, ſence of the Teſtator. 12 Ma | K. | {I 

2 Ch. Caſ. 17. If a Will is atteſted by three Witneſſes, who ſeverally figned their 

109. Anon. Names, not being preſent together; yet each-Signing being in the Preſence 

of the Teſtator, makes it a good Will within the Statute. ] 

3 Mod. 262. 18. But if a Man ſubſcribes and publiſhes his Will in the Preſence. of two 

Lea & Lib. Witneſſes, and they ſubſcribe it in his Preſence, and after makes 2 Codicil 

in Writing, reciting that he had made a former Will and confirmed the 

fame, (except what was excepted by the Codicil) and declares, that the 

Codicil ſhall be taken as Part of his Will, and publiſhes it in the Preſence 

of one of the Witneſſes to the firſt Will and another new Witneſs, this is 

| ; not 


bed 


— 1 —B Ad m hand 


not a good Will, for there wete not three ſubſeribing Witneſſes in the 

Preſence of the Teſtator; and one of the Witneſſes to the Codicil never 

ſaw the WMI. Achudged, though it was objected, the Will and :Codicil 

made but one Will, and the Cirpamiſtance of three "Witneſſes wanting to 

compleat the Will, wasperfeaed hy che Codic lll. 5 Ge 
19. So if a Man makes a Will infdeveril Pieces uf Paper, and there are 3 cad. 264. 

three Wikneflewes the laft Paper, und nose uf Waser fy che Molt; Ute le 2. 188. 

is not agood WII. * "RET. + Fn: 200 F en e bee 72 
20. A'Wilof Lands was originally excouted'inithe Preſence of two Wit- MS. Rep. 

neſſes only, and ut the Diſtance of four Teats ufterward,” the Feſtator re- Jones 2. Dale, 

executed he Will, by drawinga Fon on the old Brrokes, in the Preſence of Þ; C Hil. 

one other Perſon, who likewiſe —— this Name as u Witneſs — * 

an Ejec tmemt, brought by the ir at Law, and on a ſpecial Ver- 

a it was determined by the Count, that this Will Was . exe - 

cuted, and attoſted, under the Stutute of Frauds und Perjuvies | 
21. It was determined by Lord Chanoellor, chat a Will is well proved, MS. Rep. 

though the Witneſſes did not ſee the Teftmor ſign his Name; if he declared Grayſon v — 

it to be his Hland-writing to them, and they aueſted it in his Preſence; and 1 Cg. 

in the Preſence ef ech other. 8 oily 4. eee 
22. A Will was atteſted by three Witneſſes, in the Preſence of Teſtstor MS. Rep. 

and of each other, but the Teſtator did not write his Name or put his Seal Ellis v Smith, 

in their Preſence, ut pointed do che Paper and faid, thöat was his Will, and 5 C. Miah. 

he had wrote it, and that his Name, Milliam lr ſubſerided, was his Wieit- NES Too, 

ing and Name; and laid his Hand on the Beal, and Taid, that was bus Seil. 

Determined by Lord -Hardwicke, aſſiſted by L. C. J. Wills, Sirange, Maſter 

of the Rolls, and the Ch. Baron, on a oh in this Cauſe, whether his 

Will, fo-executed, was goed as a Revocation of a former Will, under the 

ſixth Section of the Statute of Frauds ? And held clearly chat it was; it not 

being doubted but that it was good as an original Will, according to the 

Authorities determined on this Head, that the owning it to be his Hand- 

writing was ſufficient. | 1 *. 7 | * 
23. The Teſtator deſited the Witneſſes to go into another Room, ſeven - Salk. 588; 

Yards diſtant, to atteſt his Will, in which there was a Window broken, Shires v. 

through which the Teſtator might ſee them. And it was held, that this © 

Will was according to the Statute of Frauds, for though the Statute re- 

quires Atteſting in his Preſence, to prevent obtruding another Will in the 

Place of a true one, yet it is enough if the Teſtator might ſee. It is not 

neceſſary that he-thould 'aftuatly fee them figriing 3; for, at that Rate, if a 

Man ſhould but turn his Back, ot Took off, it would vitiate the Will: 

And the Signing was in the View of the Teſtator; he might have ſeen it, 

and that is enough. So if the Teſtator, being ſick, ſhould be in Bed and 

the Curtain drawn. a | eg? 
24. But where one deviſed Lands to J. S. and his Heirs, and duly ſub- 1 P. Will. 

ſcribed.his Will in the Preſence of three Witneſſes ; who, for the Eaſe of the 230. . 

Teſtator, went don Stairs into another Room, and atteſted the Will there, e * 

which was out of the Preſenee of the Teſtator; and the Heir at Law was 5 

prevailed on to join in a Leaſe and Releaſe of the deviſed Premiſſes, in 

Truft for the Deviſee; the Will and the Releaſe were both ſet aſide, for 

the Releaſe reciting that the Will was duly executed, was Suggeſti Faſſi, and 

the concealing from the Heir, that it was not duly executed, was Suppreſſi 

Veri; either of which Circumſtances are good Reaſons for ſetting afide a 

Releaſe or Conveyance. | | Tau. | 

25. If the Teſtator writes the Will with his own Hand, though he does 3 Lev. 1. 

not ſubſcribe his Name; but ſeals and publiſhes-it; and three Witneſſes Lenizyne vs 

ſubſcribe their Names in his Preſence, it is a good 'Will z for his Name Stavley. 

being wrote in the Will it is a ſufficient Signing: And the Statute does 

not direct, whether it ſhall be at the Top, Bottom, Sc. and by three 

Judges againſt one Sealing is a bigoing within the Act. And note, it is 
Vol. V. N N not 


* 


wh * 
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igning ſhall be in the Preſence of the three 
Witneſſes at the ſame Timſ- e 4 „ c 

Comyns Rep. 26. J. S. before the Statute of 29 Car. 2. viz. in 1668-9, wrote his Will 
197. Peate with his own. Hand on a Sheet of Paper, and the Writing went to the 


8 Bottom on one Side, and half- way on the Backſide, Which Will, at the | 
that upon this End Of it, bad the Name and Seal of F. S. and Notice was taken in his 


Evidence it is own Hand of ſome Interlineations. At a very little Diſtance on the Back- 
apparent that ſide of the ſame Paper, a Codicil was written, which extended almoſt 
the Codicil to the Bottom of the ſame Backſide of the Paper, and was dated 3679, 


om wh was after the Statute of Frauds, and had the Name of the Deviſor 


cation of the ſubſcribed, and his Seal affixed in which Codicil a Legacy as to a Houle 
Will; for was revoked, and the ſame was thereby deviſed to A. for Life, and after 
otherwiſe to his Brothers ſucceſſively, but Notice was not taken of the Names of 


1 his Brothers in the Codicil, but they were named in the Will. At the 


the Witneſſes Top of the Will was written, (ſigned, ſealed, and publiſhed, as my laſt 
ſhould write Will and Teſtament, in the Preſence of the ſame, being written here for 
their Names Want of Room below.) This was likewiſe written in the Teſtator's own 


22 7 Hand, and then the Names of the three Witneſſes were ſubſcribed ; two 


the Will, ang Of choſe Witneſſes were dead, and the third was produced at the Trial, 
the Words who teſtified that he was Servant to the Teſtator for four Years, and 
wrote by the about twenty-ſeven or twenty-eight Years ago, he and the other two Wit- 
Teſtator's neſſes were called up in the Night, and ſent for into the Teſtator's Cham- 


con oY pe ber, who produced a Paper folded up, and deſired him and the others to 


it, had been ſet their Hands as Witneſſes to it, which they all three did in his Preſence; . 
falſe, if the but they did not ſce any Writing, nor did the Teſtator tell them it was 
Cocicil had his Will, or ſay what it was; but he believes this to be the Paper, be- 


. cauſe his Name is there, and the Names of the other Witneſſes, and he 


per: For there ne ver witneſſed any other Deed or Paper for the Teſtator ; and though the 
would have Teſtator did not ſet his Name or Seal to the Will in their Preſence, yet 
been ſufficient he had often ſeen him write, and belicves the whole Will and Codicil to 


CONE be of his Hand-writing. And Lord Chief Juſtice Trevor inclined that 
the Wiinefſes here was ſufficient Evidence to find the Codicil well executed, and the 
tostteſt t. The Jury found it accordingly. YT 
Witneſs alſo | . | 4 ' 
ſays, that the Execution was about twenty-ſeven or twenty-eight Years ago ; which Time is ſubſequent to the 
Codicil But it was ſaid, the Execution is ſufficient within the Statute ; for there is no Necefſi:y that the 
Witneſſes ſee the Teſtator write his Name; and if be writes theſe Words, Signed, ſealed and publiſhed as his 
Will, and prays the Witneſſes to ſubſcribe their Names to that, it will be a ſufficient Publication of his Will, 
tho' the Witneſſes do not hear him declare it to be his Will: And a Caſe was mentioned, determined by Lord 
Chanc. Shafteſbury, before 29 Car. 2. where a Man wrote his Will with bis own Hand, and alſo theſe 
Words, ſigned and publiſhed in the Preſence of, and no Witneſſes had ſubſcribed it; this was held' to be a 
ſufficient Publication. Ibid. * 


2Raym.1282, 27. 4. B. made a Will or Teſtamentary Schedule, all of his own Hand- 
Powel v. Writing, as follows; * In the Name of God Amen. I A. B. do make 
Beresford. this my laſt Will and Teſtament for fear of Mortality, till I can ſettle 
/ « jt more at large. I do give and bequeath 1000 l. unto D. P. to be 

* paid by my Executor (or) Adminiſtrator; and for ſure Payment there- 

of, I do charge all the Real and Perſonal Eſtate which I have in the 

« World, I being very defirous ro make a Proviſion for the ſaid D. P. 

<* for ſeveral good Reaſons inducing me thereunto. In Witneſs whereof 

& have hereunto ſer my Hand, this preſent 7th Day of December 1704. 

„ Signed, A. B.“ And delivered the ſame to the ſaid D. P. and about a 

Fortnight before his Death, A. B. did declare he had left with D. P. an un- 
queſtionable Security for 1000 J. charged upon his Real and Perſonal Eſtate, 

and that he had done the ſame for fear of Mortality, till fuch Time as he 

could make a full and compleat Will; which he declared he would do as 

ſoon as his Wife was brought to Bed, but that he waited to ſee if it were Male 

or Female, He died ſuddenly 6th February 1704, leaving his Wife then 

lying in of a Daughter. The Judge of the Prerogative Court gave Sen- 


*\ C, N 4 
A 


— — 


and 


be written, that he examined, peruſed, and approved ot the Will es ſo 
obliterated and altered by his Nephew, in his Preſence, but did not re- 
publiſh it in the Preſence of three Witneſſes, but directed bis Nephew to 
have it wrote out fair; but before it was brought back he became deli- 
rious; and this was held a good Will as to the Copy hold. 4 N „ $1 

29. Teſtator gave laſtructions to make his Will of his Real and Perſonal — . 5 
Eſtate, and when it was brought to bim he made. ſeveral Alterations, 57,453. 
and then wrote the whole over as altered, with his own Hand: This / and Hide, 
being found in his Study, tho' not ſigned or ſealed, was held a good Will. | 
Note, the firſt Sentence was, that he died inteſtate, but that was reverſed 
by the Delegates. pk I | I 

30. A Will of Lands made before the Statute of Frauds, had but two Wit- Prec. io Chan. 
neſſes, and the Teſtator died after tae Statute, without altering his Will: 77. Serjeant 
And his Honour thought it a good. Will, to paſs the Lands ; but the “ Punt. 
other Side inſiſt ing to have it tried at Law, he directed it accordingly. - 

1. A Witneſs proving a Will of Lands, ſwears that he ſubſcribed the, wil. R 

Will, as a Witneſs in the ſame Room, and at the Teſtatrix's Requeſt; 740 2 
two others ſwore, that they ſaw the Will executed by the Teſtatrix, and Longford v. 
that they ſubſcribed the ſame in the Teſtatrix's Preſence; a fourth Eye. 
Witneſs was gone beyond Sea, and therefore could not be examined. => 14 
Cowper C. doubted as to the Proof of the Execution of this Will, but . — 
would declare no Opinion on the Point until tarther Application, ſaying, Witneſs to 
that the Heir at Law, then an Infant, might by that Time come of Age. prove à Will 
Afterwards Lord Macclesfield held, that che bare Subſcribing by the Wit- 2 t Lands, 
neſſes in the ſame Room, did not neceſſarily imply it to be in the N 
tator's Preſence, for it might be in a Corner of the Room in a clandeſtine mould not 
fraudulent Way; and then it would not be a Subſcribing by the Witneſs in only prove 
the Teſtator's Preſence, merely becauſe in the ſame Room; but that here the executing 
it being ſworn by the Witneſs, that he ſubſcribed the Will at Teſtatrix's ws — — 
Requeſt, and in the ſame Room; this could not be fraudulent, and was and his own * 


therefore well enough. ſubſcribing it 

p74 | ; | . 
ſence of the Teſtator, but likewiſe that the reſt of the Witneſſes ſubſcribed their Names in the Teſtator's 
Preſence ; and then one Witneſs proves the full Execution of the Will, fince he proves that the Teſtator 
executed it ; and likewiſe that the three Witneſſes ſubſcribed it in his Preſence. Per Lord Chan. Maccles. 


field, Id. 741 | | | 


32. It has been determined, that a Truſt of an Inheritance muſt be de- 
viſed in the ſame Manner as a legal Eſtate, Thus where 
33. J. S. ſeized of Lands in Fee, conveyed them by Leaſe and Releaſe 2 Will. Rep, 


to Truſtees, to the Uſe of them and their Heirs, in Truſt, (that after ſuch 255. Wagſtaff 


Monies raiſed as therein mentioned) the Truſtees ſhould convey to A. . 


his Heirs and Aſſigns, or to ſuch Perſon or Perſons as he or they ſhould ſpip beld, that 
f | | ; | direct. as the Will 
| did not refer 
to the Deed of Truſt, but 4. had undertaken to deviſe the Land as Owner thereof, without any Relation had 
to the pretended Power; this made it much ſtronger againſt the Will, Ibid, 260,—lt was faid arg. that this 
Will, though not good by way of Deviſe, ſhould be ſo by way of Appointment, like a Copybold ſurrendered 
to the Uſe of a Will, which may be deviſed by a Will atteſted by two Witneſſes, or one Witneſs only. But his 
Lordſhip ſaid, that the Copyhold paſſes by a Surrender, and not by the Will, and that if this Matter had not been 
ſettled, it might be more reaſonable to ſay, when I have ſurrendered my Copy hold to the Uſe of my Will, a Will 
of this Copybold ſhall be lo executed, and in ſuch Manner, as by the Act of Parliament a Will of Lands oughe 
to be executed: But this Caſe having been ruled otherwiſe, he ſaid he would not ſhake it. Ibid, 258 —In Hill. 
Vac. 1727 bis Honour adpvitted it to be ſettled that where a Copybold in Fee is ſurrendered to the Uſe of a 
Will, ſuch Will, though executed in the Preſence of one or two Witneſſes only, is good, becauſe it paſſes by the 


Surrender, and not by the Will, which is only a Declaration of the Uſe of a Surcender : But that if a 4A 
| olde 


=> LILY = LIES — 


* 
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holder be - glire&.' The Monies wete raiſed, and . yà Will atzeſted only by 9 
* -_ of 'Wireffes deviſed \the Premiſſes to B. Lord-Chanc. Macclegfield ſaid, . there 
- of BL. could be no Queſtion, but that a Truſt of an Jaberitance could. not be 
12 n of deviſed athorwiſe un by a Will atteſted; by three Witneſſes, in the ſame 
the Stel. Aakser de legal Inst: Farwi de Law more der e 
and deviſes rroduce the ſame Ipcenernisaces ab 26 Frauds amt Perjuries, as e 
Erakry of Re. occaſioned before the Statute, by a Dwviſe of che legal Estate in Fee 
fimple. Decreed the Wall void, and that the Truſtees ſhould coavey the 


demption, k 

chers mah be -Premifſes 60 the Teſtator's Heir at Lam. ua | 
three Wit= "4 | | | f 2 4 

neſſes to the Will; for here nn be n0 Wr. to the Uſe of the Will to paſs this raft ; and 

the Truſt and Equity of Redemption of all Lands of [theritybce are within the Statute of Frauds, otherwiſe 

t Inconvenience would ariſe therefrom z and it i no-Prejudice'to the Lord ao comprine the Traſtiofy _ 

Copyhold within that Statute, ſe the Perſon who has the legal Eftate of the Capybold, iis Tenant to 
the Lord, and liable to anſwer all the Services. Ibid a64. Anon. But in the Caſe of Taue and Pg, 
Eaft. 1740. Lord Hardwick was of Opinion that the Truſt of a Copyhold would paſs by a Will not attefte: 
according to the Statute of Frauds, as a Copy hold ſurrendered tothe Uſe of a Will would do; for that 2 „ 


ought to foll e Law. and make it at leaſt as caſy to convey u Traſt, as a Tntereſt': And 
— This, at the Bottom o& the P. 261. : | 3 — | 
Barnard. Rep. $34. Upon an Iſſue directed out of Chancery, wherein the Queſtion was, 
in B. R. 367, whether a Man was compos or nat at the Time of executing the Wall; it 
Durrant V. was held by the Chief Juſtice, that it was nat neceſſary that all the Wa- 
”—_ neſſes to the Will ſhould fee it executed: If one of them ſaw it exrcured, 
and the others were prefent, he ſaid it would be ſufficient. - | 
6 | 2 Will. Rep. 25. J. S. poſſeſſed of a Term of five hundred Years in Bleckacre, afterward 
: 236. Whit- rchaſes the Fee Simple in B.'s Name, and deviſes Blackacre by Wall 
church v. Pu . 4 Ine" a 8 a , 
Whiccharch, All of his own Hand-wricing, to C. in Fee; but the Will was neither dated, 
A Will not fubſcribed, or atteſted. Decreed per his Honour, that as this was a Term 
atteſted, &c. which would have attended the Inheritance, and in Equity have gone 0 
as in the pre- the Heir, and not to the Executor, in which Reſpect it was to be confidered 
— 4 as Part of the Inheritance, ſo the Will which was not atteſted by three 
to pas a Term Witneſſes, as the Law required it to be when Land was to paſs, ſhould not 
in Groſs z but carry this Term. 185 
not a Truſt | | 
of a Term attendant on an Inheritance, nor conſequently the Term itſelf. Per his Honour, Ibid. 238. 
A Will not atteſted as the Statute of Frauds requires, ſhall not paſs any Eftate of which the Heir, as Heir, 
would otherwiſe have had the Benefit. Per his Honour . Tbid, — Gitb. Rep. in Eq. 168. 8. C. 2 Mod. 
Caſes in Law and Equity 124. S. C. | | 


Comyns's 36. An Eje&ment by the Heir at Law, the Queſtion for the Opinion of 
Rep. 531- the Court was, whether it ſhould be left to a Jury to determine, whether 
— v. the Witneſſes to a Will (being all dead) ſet their Names in the Preſence 
Pew of the Teſtator, and this merely upon Circumſtances without any poſitive 
Proof? Per Cur. This is a Matter fit to be left to a Jury, which is all 
that is referred to the Court. The Witneſſes, by the Statute of Frauds, - 
ought to ſet their Names as Witneſſes in the Preſence of the Teſtator ; 
but it is not required by the Statute that this ſhould be taken Notice of 
in the Subſcription to the Will; and whether inſerted or not it muſt be 
proved: If inſerted, it dogs not conclude but it may be proved contra, 
and the Verdi&t may find contra; then if not concluſive when inſerted, 
the Omiſſion does not conclude it was not ſo, and therefore muſt be 
proved by the beſt Proof the Nature of the Thing will admit. In caſe 
the Witneſſes be dead, there cannot probably be any expreſs Proof, ſince 
at the Execution of Wills, few are preſent but Deviſor and Witnefles ; 
then, as in other Caſes, the Proof mult be circumſtantial, andhere are Cir- 
cumſtances. Firſt, three Witneſſes have ſet their Names, and it muſt be 
intended they did it regularly :—Secondly, one Witneſs was an Attorney 
of good Character, and may be preſumed to underſtand what ought to 
be done rather chan the contrary. And there may be % to 
4 | 1 induce 


ad — 


w_ 


_— 


induce a Jury to believe, that the Witneſſes ſet their Hands in the Preſence _ 
of the Teſtator, rather than the contrary z and it being a Matter of Fat, | 
was proper to be left to them; as whether the Livery was given on a Feoff- 
ment, when no Livery. is indorſed ; whether a Deed was executed when 
only a Counterpart was produced, Sc. and the Court was of Opinion, that 
the Plaintiff ought to be nonſuited. > Fg 34 8 
37. A Will ſhall not be read in Proof of a Witneſs's Hand, unleſs there Comyne'sRep. 
be poſitive Proof that he is dead. 614. Biſhop 
38. Upon a'Trial at Bar concerning the Execution of a Will, it did not Vin. Abr. tit. 
appear upon the Face of it, that the Atteſtation of the Witneſſes was P<viſe(N 9.) 
made in the Preſence of the Teſtator, which being objected to, a Caſe was CrofronDem? / 
cited, where Lord Chief Juſtice Eyre held it a Matter proper to be left of Dalby v. 
to a Jury, whether they believed it to be fo done or not: And Mr. Pawlet. 
Juſtice Chagpel cited a Caſe to the ſame Purpoſe, quod Curia conceſit, and 


held it not neceſſary. it ſhould be inſerted in the Will, that the Atteſtation 
was in the Preſence of the Teſtator, though by the Statute it is neceſſary 
it ſhould in Fact be ſo atteſted. 1 4 | 

39. If a Copyholder, after Admittance, ſurrenders the Lands to the Uſe Barnard. Rep. 
of his Laſt Will, and by his Laſt Will gives them to A. but the Will is not 
atteſted by any Witneſſes; yet 


A. is well intitled to the Lands. P 12. Tuffnel 
Lord Chanc. | 


er . Page. 

And his “Lord - 
a | TO” | | ws 1 4x it. 1 2 ſhip ſaid, that 
the Reaſon is, that the Party is in by the Surrender, and not by the Will, and therefore it i* good, thoy 
there be no Witneſſes at all ; but that it is neceſſary that the Will be in Writing, and if it be ſo, it is ſuffi- 
cient, if it be ſigned by the Party ; and ſo it is where a Perſon is intitled to the Fruſt of a Copyhold, though 
there were no Surrender at all to the Uſe of the Will, nor the Will atteſted by any Witneſs, yet it is ſuffi- 
cient to give the Truſt of a Copyhold Eſtate. Per his Lordſhip, | Id. Ibid. | 


1 


40. A Surrender was made of a Copyhold Eſtate to Truſtees, to the Uſe 5. Caſes 18 
of the Will; which was made with only two Witneſſes to it. It was ad- Chanc. 42. 
mitted, that a Will of a Copyhold Eſtate does not require three Wit- Appleyarde. 
neſſes; but this is a Deviſe of a Truſt relating to Lands, ſo within the Wood. 
very Words of the Statute of Frauds: The Heir controverting the Sur- 


LordChancel- 
render and the Will, this Point was not determined, but two Iſſues or- lor emed to 
dered. | 


beof Opinion, 
that the De- 


| 5 * | N viſe of a Truſt 
muſt enſue the Nature of the Eſtate, and not make it neceſſary to have three Witneſſes, as 


the Copyhold 
might be deviſed without chree Witneſſes ; but this may be a Qgeſtion to be determined when the Iffues 
are tried. Ibid. 


Vin. Abr. tit, Deviſe, (N. 1.) Ca. 4, p. 129. S. C. ſtates it thus. A, ſeized in Fee of 
Copy bold Lands, makes a Surrender to the Uſe of B. and C. and their Heirs, to the Uſe of his Will, and 
deviſes the Land to D. Parker C. was of Opinion, that the Circumſtances r 


| | equired by the Stat. 29 Car. 2. 
of Frauds in Deviſes of Lands, ought tobe obſerved in this Caſe; for, by this Surrender, the Fee of the 
Copyhold was in the Surrenderets, and only a Truſt deviſed by the Will, which cannotpaſs by the Deviſe, 
without the Circumſtances required by the Statute of Frauds, in Relation to Deviſes of Lands, be duly ob- 
ſerved, But the Counſel infiſting, that a Deviſe of Copyhold is not within the Statute ; Lord Chancellor 


ſaid, that if the Surrender had been only to the Uſe of the Will, that might have been a Queſtion in this 
Caſe, but now it is not; however he inclined to think it neceſſary in that Caſe, but would not determine 
that Point, that not being the Caſe before him, | 15 au auer 


41. Will made beyond Sea, of Lands in England, muſt be atteſted by 2 Will. Rep. 
three Witneſſes. IN 43 260994 2'f 9: 293. 

42. J. S. had a Power at any Time during the joint Lives of him and M. , will. Rep. 
his Wife, by his Laſt Will, or any Writing purporting to be his Laſt 506. Dormer 
_ Will, under his Hand and Seal, atteſted by three or more credible Wit- &c. v. Thur- 
neſſes (if he ſhould die before his Wife, without any Iſſue between them _ . 

ae | GO 7 * then King ſaid, that 
| ve” | | ET | i | Wenn ous as 
himſelf inclined to think the Will of the Lands good, if the Teſtator ſhould acknowled 


| ge the Name to be 
his, and the Wirnefles ſhould ſubſcribe in his Preſence, yet that Point ſhould be reſerved to the De- 
fendant; and ſaid, that he took this Will to be 


a good one, and being ſo, to be a good Charge; but 


in the Caſe of Stonehouſe and Evelyn, in proving a Will diſpoſing of a real Eſtate; the Proof was full 
that the three ſu 


be their Names in the Preſence of the Teſtatrix; but 
6 O 


| bſcribing Witneſſes did ſubſcri 
Vor V. ; 1 | 


Oft dutus and Teſtaments. (D) ay: 


in Chanc. 11, 


Ca. 4. p. 128. 
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then living) to charge Lands with any Sum of Socms of Money not en- 

ane of erg Sen e paid 10. fark Nen ai} tar e e 
not ſee the he ſhould appoint ; with the like Remainder to M. if be ſhould die withs + 
Teſtatrixſigu, ut Iſſue in the Lite of her Huſband F. S. There was no Iſſue of the 
but that ſhe Marriage, and F.$/ by his let Will is Writing\ under his Hand, at- 
aue Time teſted by three Witneſſes, but not ſealed, reciting his Power, &c. dif- 
the Witeſfes poſed, of 2000 J. to the Plaintiffs (being his Relations) in the Proportions 
ſaubſcrided, therein mentioned. There were three Witneſſes to the Will. Two of the 
a Ache Witaeſſes ſwore that the Will was ſighed by the Teſtator, in the Preſence of 
Wim was her all the three Witneſſes, but the third ſwore, that the I eſtator having Written 
own Hand- and ſigned the Will before, called ſor the Witneſſes, and declared that Wri-. 
wing, which ting to be his Laſt Will, and that all the three Witneſſes were then pre- 
Sir \ ph Je ſent, and ſubſcribed their Names in his Preſence. Lord Chanc. King te- 
— an fetred it to the Judges of * who determined (on Argument) that the 
Doubt, to be Will was void as a Charge for want of being ſealed. | | 

2 Will. Rep. 264. Aud Hit. ths Repo ur lat, lu os bis aidaticeilg his Hiacer'd Opitien abovets Mer 
> Joltice Forteſcue Aland, he ſaid, it was the common Practice, and that he had twice or thrice ruled it fo 
upon Evidence on the Circuit ; and that it is ſufficient if one of the three ſubſcribing Witneſſes ſwears the 
Teſtator acknowledged the Signing to be his own Hand-writing. And it is remarkable, that the Statute of 
Frauds does}not ſay that the Nekator ſhall ſign his Will in the Preſence of three Witneſſes, but requires theſe 
three Things: Firſt, that the Wilt ſhould be in Writing. Secondly, that it ſhould be ſigned by the Teftator, - 
And, thirdly, that it ſhould be ſubſcrided by thtee Witneſſes in the Preſence of the Teſtator. 


Vin. Abr. tit. 43. A Will of Land was duly ſigned by Teſtatrix in the Preſence of A, 
Deviſe, Ca. and alſo publiſhed ; which A. writ the Will,” but is now dead: His Hand 
(N. 13 was proved. After this the Teſtatrix called in B. to be a Witneſs to the 
3-P-12" Will; ſhe told him it was her Will, and publiſhed it as ſuch z after this the 
called in C. and did the ſame. The Queſtion was, whether thefe Wit- 
neſſcs atteſting this Will at ſeveral Times, though all in the Preſence of 
the Teſtatrix, was according to the Statute of Frauds and Perjuries ? Ba- 
* For the In- ron Price held it ill *, at Lem Aﬀizes at Devon, 1717. A 


tent was, that 


all the Witneſſes ſhould be together, that one might teſtify for the other ; and this was a ready Way to let 
in Fraud and Perjury, for after the firſt Witneſs had atteſted it, there might be a Razure or Interlineation. 
Per Baron Price. Ibid. 


Prec. in Chane. 44. Lord Keeper Fright held a Publication of a Will before three Wit- 

185, Cook v. nefſes though at three ſeveral Times, good within the Statute, and 

Parſons. thought the Writing of the Will with the Teſtator's own Hand, a ſuffi- 
cient Signing Within the Statute, though not ſubſcribed or ſealed by 
him ; but doubted whether owaing the Subſcription to be his was ſuffi- 
cient: But the Validity of the Will is a Queſtion at Law and therefore 
ordered it to he tried. 


Vin. Abr. tit. 45. If a Man draws up his-own Will, and ſends it to Counſel to be ad- 
| Deviſe. viſed of the Legality of it, this is no Will, unleſs it has a Publication 
(N. z.) Ca. after he receives it back from his Counſel. If after his Will came from 
16. p. 119. Counſel, with Alterations made by Counſel, the Party yu his Seal to it, 
or ſubſcribes his Name, or writes upon it, This is my Will; though there 
be no Witneſſes to it, yet this is a good Publication; becauſe any of thoſe 
declare his Intent, that it ſhould be his Will: And though it had no for- 
mal Beginning, but began, Alſo I give and bequeath; and though there 
be Blanks for the Names of ſuch Perſons as he ſaid he had made a 
Leaſe or Feoffment to, to perform his Will, if there be ſuch a Leaſe or 
Feoffment, this is a good Will, and ſhall direct thoſe Perſons, to whom 
ſuch Leaſe, &c. is made, to perform all Things according to the Direc- 
tions of ſuch Will. | 
Vin. Abr. tit. 46. If a Teſtator ſigns his Will, but delivers it as his Act and Deed yet 
Deviſe, this will be a ſufficient Publication. 0 
(N. >) Ca. | | | 
13. P. 125+ 


47. An 
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47. An Uncle having deviſed his Eſtate from his Nephew and Heir at 2 Verb. 44t- 
Law, a Younger Brother of the Heir at Law, at the Uncle's Funeral, narch- Haynes *. 
ed the Will out of the Hands of the Executor, and tore it in many (mall . ; 
Pieces, but moſt of them, and particularly ſuch Part wherein Was the 

Deviſe of the Land, were picked up and ſtitched together again : And'on 

a Bill to have the Will eſtabliſhed, it was decreed that the Deviſee 

ſhould “ hold againſt the Heir, and he to convey to him, although there „ , win 
was no direct Proof made that the Heir directed the Tearing of the te gnawn 
- Will. | 3 a | dio Pieces by 


. L394 | W Rat in the 
Life of the Deviſor, if by joinivg the Pleces together, the Contents can be known, II be good. 80 if 4 
Will continues in Writing at tbe Death of che Deviſor, though gnawn, burnt, or lolt after, It ſhall ſtand 


good. W 


riting, in Form of an Indentore, and ſealed and delivered, if proved to be in- 
tended a Will, | 83 


good as ſuck. 1 Ch. Caf. 248.1 Mod. 117. 


3. Of the Republication. of a Will —What will amount to a 
Republication. — And, where a Republication will make a 
Deviſe good: 8 WAY Hg ell hd 7 N 


48, If a Man deviſes certain Lande, and after aliens the Land to a Stran - 1 Vert, 340. 
ger, and repurchaſes; and after ſhews his Intent, that the ſaid Will ſhall be Halle. Dunch. 
| his * This is a new Publication, and the Land ſhall paſs by the 

Deviſe. | a 

49. So the Teſtator's ſaying his Will was in a Box in his Study amount- 


Ya © 
ed to a new. Publication. 2 Vern, 209. 


= 8 | 1 tton. 
1 Freem. 264. ſtates it ; A. deviſed/his Lands in D. and all bis other Lawds uato his Wife, and after put · 
chaſed other nnn a dagnechates kde 


at the Rate that he bought them f A. anſwered, No; for that he had his Will, and 
and intended that his Wife ſhould have his whole Eftate. The Court gly inclined that this was a new 


Publication, and applied particularly to the Lands; and that it way no Matter for alledgi dixit 

Anzimo Teftandi, for that molt neceſſarily bs intended, when the Diſcourſe had 1 — - Vang 

Will: Chan. Rep. 138, 140. 8. C. fays, 4 Trial at Law having been ba * de Judges 0 E. B. 
| | | nn £ ent, | 

held it a Republication of the Will, and that the Lands belohged to the Wife, and that 


Verdict was found by C. J. North's Directions; and, on a ſolemn 
Chancery the Judges Opinion. 


50. If a Man ſeifed of Lands, deviſes all the Lands to J. S. and aftet- 1 Roll. Abe. 
wards purchaſes the Manor of D: and after writes in hs Will that F. P. 615. 
ſhall be his Executor: Let this is not any new Publication, to make the 
Lands paſs. | | | 8 
51, Bot if after the Purchaſe of the Manor of D. he delivers the firſt Will 14. [bid. 
as his Will, and ſays, that it ſhall be his Will, without PRs any Words 1 Salk. 237+ 
thereto: Yet this is a new Publication to make the Lands newly purchaſed 
* | WY l 8 2 
r So if a Man ſeiſed of Lands in D. deviſes to another by his Will in , Roll. Abr. 
Writing all his Lands in D. and after purchaſes other Lands in D. and 6:8. 
after one F. 8. comes to him, and requeſts him to give him the Buying 
of the Lands laſt purchaſed: And he anſwers him, that he will not, bur 
that his Intent was, that thoſe Lands ſhould go to his Executors (the De- 
viſce being made Executor by the Will) as his other Lands ſhould: And 
after the Deviſor cauſes a Codicil to be writ, in which there is a Deviſe of 
ſeveral perſonal Things, as Corn and Implements of Houſhold, and an- 
nexes it to his firſt Will: And after dies without other Publication; yet 
this ſhall be a ſufficient Publication to make the Lands newly purcha 
to paſs by the Will, for there needs no other Words in the Will than there 
were before; and his Intent appears that it ſhould be his Will, by the an- 
nexiog the Codicil. 8 | 


d | | 53. But 


his Eſtate, 4 
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1 Abr. Eq. 53. But if a Man has Iſſue of two Daughters, A. ond. B. wad he Deviſcs 


Caf. 407. 4 to A. and to the Heirs of her Body, and for want of Iſſue to B. 


2 Vern. 722. 


Hutton 4. and A. dies in the Life-time of the Teſtitor, leaving Iſſoe, though after 


Simpſon. the Teſtator annexes a Codicil' to his Will, * theteby diſpoſes of ſome 

Part of his Perſonal Eſtate: Let this will not amount to 2 Republication 

of the Will, nor give any Title to the Iſſuè of A. though the Teſtator 

had declared in his Will, that B. had married againſt his Conſent, and 

that what he had given her, was in full of her Portion, and in Bar of any 

further Part of his real Eſtate. . 

2 Vern. 20g. 54. It has been doubted whether if one deviſes a Leaſe to his Daughter, 

a and afterwards renews the Leaſe, and afterwards adds his Codicil to his Wi 

without taking any Notice of the Leaſe, whether the Renewal of the 

Leaſe is a Revocation, and whether the adding a Codicil to bis Will is. 
Republication. 

MSS. Rep.  55- It has been ſaid, however, that if a Codicil be executed after making 

Gibſon v Ro- a Will and purchaſing Lands, it will amount to A Republication, and pals 


4 * in Canc. the Lands purchaſed after making the Will, and that it was ſo determined 


W dy all the Judges in the Cafe of Acberley and Vernon which ſee infra. * 
Q, unleſs it appears he had his Real Eſtate under Conſideration. (7 
MSS. Rep. 56. A. having given a Legacy inter alia to his Son Foſeph. Joſepb died. 
gra and and he afterwards had another Joſeph, and then by a Codicil, ro his Will, 
Sees. confirming his Will, he took Notice, that fioce the laſt, it had leaſed 
God to give him another Son, and gave bim a ſmaller Le gacy. Views 
mined, that this was a Republication of his Will, and amounted to a ſubſti- 
tuting the ſecond Zoſeph in the Place of the fuſt; and gave him the firſt 
. Legacy as well as the ſecond. 
Cro. Elis. 422, 57. If a Man has Iſſue three Sons, A. B. and C. and deviſes Lands to B. 
Fuller v. in Tail, Remainder to C. and B. has Iſſue two Sons, and dies, and after 
F ih de Deviſor ſays, My Will is, that the Sons of B. ſhall have the Lands 
„ fo. their Father, as they ſhould have had if he had lived and had 
Aas died after; and then de Devithr dies. Whether this ſhould amount 0 
oe . yew. Publication, Dabitatur : two Judges againſt two. 
11e 243. 58. If J. S. has Iſſue two Sons, William and Rabert, and Robert has Iſſue a 
Strode v. Be- Son named Rabert, and J. S. deviſes Lands to his Son Robert, and his Heirs; 
rager. and by the ſame Will gives his Grandſon g0 l. and Robert his Son dies: 
RE 5% And after FJ. S. by Patrol republiſhing bis Will ſays, Robert my Grand- 
Raym. _ ſon ſhall take by, my Will as Robert my Son ſhould have done: Yet the 
. Graadſon ſhall not have the Lands, for Lands cannot paſs but by Will 
in Writing; and his Son Robert cannot import his Grandſon Robert, eſpe- 
cially when, by the ſame Will, he has made a Diſtinction between Son 
A and Grandſon. The Judgment to, the contrary, given by three Judges 
Dr A againſt the Opinion of Scroggs in the Common Pleas, is ſaid by the Re- 
porter to have been reverſed in B. R. (as he heard) though it was ar- 
gued, that the Words of the Will were proper enough to paſs the Lands 
to the Grandſon; for that the Addition of Grand, only imported à Di- 
ſtinction Wok as. Father and Son while living; bur that the Father being 
dead at the Time of the Republication, the Grandſon might Properly: be 
deſcribed by the Name of Son. 
Comyns'sRep., 59. J. S. by a Will dated 17 Jan. 1711, deviſed to M. his Wife 1000/. 
2 2 per Annum for her Life, to iſſue out of his Real Eſtate, his capital Meſ- 
ey v. Ver 


1.8. by Will, la at H. Sc.; to his Siſter E. 200 |. F Annum for her Life; and 1000. 

dated 25 | (3 #* | ro 
March 1700, 

deviſed all his Lands to A. his Nephew and bis Heirs, and directed, that he ſhould take the Surname of 
Lytton ; and his Perſonal Eſtate be deviſed to Dame Ruſſel, his Siſter, and the ſaid 4. and made 
them Executors. Afterward J. S. purchaſed the Equity ot Redemption of ſome Mortgages in Fes, 

which were mortgaged to him before he made his Will, and 13 Jan. 1704, by a Codicil atteſted by three 
Witneſſes, he ſays, ** 1 make this Codicil, which I will mall be added to and be Part of my 2 I, 
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to L. her Daughter, for her Portion; and after other Legacies, he de- ., hic x 
viſed the Reſidue of hie Real and Perſonal Eftate to A. B. C. D. and F. and « have for- 
their Heirs, Executors and Adminiſtrators, on Truſt to veſt the Reſidue of © merly 
his Perſonal Eſtate in Lands of Taheritance; and that his Truſters fhonld © made.” 
ſtand ſeized and poſſeſſed of his Real and Perſonal Eftite to the Uſes of Can teach. 
bis Will, during hie Wife's Life; and after her "Deceafe, if he {hovfd fed by Sir 
die without Iſſue, to the Intent that his Freehold and Leaſchold Eſtäre, Jobo Trevor 
and the Lands to be purchaſed ſhould be ſettled to the Uſe of the De- Maſter of the 
fendant G. for ninety-nine Years. Then to his firſt and other Sons in Tail Rolls, and 


Male, Cc. J. S. purchaſed ſeveral Fee-farm Rents, Aſſart Rents, and Nel 


other Lands add Tenements, and then by a Codicil, 2 Feb. 120, being Tracey ]. 
two Days before his Death, he repites that he made a Will, dated iſt Tan. 16 June 1708. 
1711, and then ſays, * I hereby ratify and confirm the ſaid Will, M Ee pt 92<recd, that 
« in the Alterations hereafter mentioned. The Portion to my Niece L. Re + og 1 
« ſhall be made up 6000 l. and what T have given to my Siſter and as For , 
* Niece ſhall be accepted by them in Satisfaction of all they may claim fince the Stat, 
« out of my real and perſonal Eſtate, and on Condition they reteaſe all 29 Car. 2. 
„Right, Sc. to my Execators” and Troftees in my Will named ;, and Mer can be 
thus having provided for my Siſter and Niece, I deviſe all the Lands Lands by an 
« by me purchaſed ſince my Will, to my Truftees apd Executors in my implied Re- 
« Will named, to the ſame Uſes, and ſubject to the fame Truſts to which publication; 
J have mentioned to deviſe the Manor of H. and the Bolk of my . — — 
« Eſtate ; and I revoke that Part of my Will, whereby T appoint A. B. dy 


Deviſe of 
& and C. three of my Truſtees in my Will, and I deſire K. and N. to N 


© be two of my Truſtees, and deviſe my ſaid Real Eſtate to them ac- tained, ought 
c accordingly.” Lord Ch. Macclefield, 20 Nov. 1723, decreed, that the 0-1 gig 
Will was confirmed by the Codicil ; that J. S. figning and publiſhing e 
his Codicil in the Preſence of three Witneſſes was a Republication of his three Wit⸗ 
Will, and both together made but one Will; and by the ſaid Will and vefies. Cited 
Codicil, his Fee-farm Rents, Aſſart Rents and Lands, contracted to be arg in the 


purchaſed, and all his Real and Perſonal Eſtate (except the Copyhold Caſe of Achet- 


—_—_ 


* 


as the Caſe of 
Lytton Vs 


rchaſed before his Will) did well paſs, On Appeal to the Lords, the Se cont 


rec was affirmed, 


Viſcoumteſs 

Falkland, Vid. Comyns's Rep. 1 by Will, dated ti Oct. 1684, only executed, took Notice that + 
his Lands were ſettled upon bis B. and C. in Tail Male, and then deviſed in theſe Words: © In Cale 
* my Sons ſhall have 'no Iſſee Male, then, for the Preſervation of my Name and Family, I deviſe my 
« ſaid Lands to my Brother G. and the Heirs Male of bis ifluing.” G. died in the Lite of the Teſtator 
having Iſſue a Son, then Lord Landſdown, by which the Deviſe to G. in Tail Male lapſed. Aug. 15. 
1701, the Teftator ſent for feven Perſons; and ſaid, ** I fent for you to be Witneſſes to my Will, and 
< ſometimes to be Witneſſes to the Republication of my Will ;” and then took « Codicil, dated ſame Day, 
in one Hand, and the Will in the other, and ſaid, © This is my Will whereby I have ſettled my Eſtate, 
% and I publiſh this Codicil as Part thereof; and then figned the Codicil which lay on the Table with the 
Will, in the Preſence of the Witneſſes, who ſubſcribed it in his Preſence. By this C odicil he deviſed 
in theſe Words: Whereas I beretofore made my Will, dated 11 OS. 1684, which I do not intend 
« wholly to revoke ; but in regard to the many Accidents and Alterations in my Family and Eſtate, I by 
* this Codicil, which 1 appoint to be taken as Part of my Will, deviſe as follows; and then deviſed 
ſeveral Manors, &c. to his Son B. in Fee, and 100 J. per Annum to his Nephew, then Lord Landſdown, for 
Life. He then put the Will and Codicil together in a Sheet of Paper, and ſealed them up in the Pre- 
ſence of the ſame Witneſſes : But the Will was not unfolded in their Preſence, nor did any of them wri:e 
their Names as Witneſſes on or under the Will, or on the ſame Paper; but on the Codicil only. And 
Parker Ch. J and the whole Court held this no Republication. For fince the Stat. 29 Car. 2. there ſhall 
be no Republication by Implication ; but the Will muſt be re- executed, otherwiſe a Deviſe of Lands ſhall 
not be good. Comyns's Rep. 384. Vid. Lucas's Rep. 96.—— Since the 29 Car. 2. the ſame Forms are 
neceſſary to the N ill as to the firſt making it. Reſolved per Lord Ch. Cowper, Trevor, 
Ch, J. and Tracy J. Vid. Lucas's Rep. 98. | 8 


60. It was determined upon the Opinion of all the Judges, that if a Will MS. Rep. 
be made, and afterwards another Will without cancelling the former; and . 
then by an AR ſubſequent to both, the firſt will be confirmed, the Limi- 2 | hy 
tations in that Will ſo confirmed, * _ Place : And alſo that if th 1 


ere June 1751. 
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(D) ͤ Of Wills and Testaments. 


: 
a Ia 1 


* 


are two inconſiſtent Wills of the ſame Date, neither of which can be 

oved to be laſt executed; they are both void by the Common Law for 
Uncertainty, and will let in the Heir at Law): And alſo that although the 
Wills are dated the ſame Day, the Limitations may take place if they 
are conſiſtent in both, to the Diſinheriſon of the Heir at Law: and upon 
this Opinion, the Order appealed from, which was a Diſmiſſion of the 
Plaintiff 's Bill in the Court of the Exchequer in Ireland, was confirmed in 
Favour of Lord Angleſey, by the Houſe of Lords. Vide the printed Copy. 


2, What ſhall be deemed a good Will in Writing of Goods and 
N bY B ‚ · EE RON 


| * . 


Shep. Abr. 14, 61. If it be a Will of Goods and Chattels, and be compleat, there muſt 
Voc. Teſt', be an Executor named in it, and that Executor that is named muſt be 
capable of the Executorſhip; for this is the principal Thing in it. And 
be there never ſo many Legacies given, and no Executor made, this 
Will is but a Codicil, and cannot be properly called a Teſtament ;; for 
here the Party dies Inteſtate, and an Adminiſtration | of the Goods , muſt 
be granted: But where there is an Executor, although there be no Le- 
gacy given, yet it is properly ſaid to be a Teſtament. = 


See Title Executozs and Admintſtratozs and Legacies. - 4 


*2 


4 


3. What ſhall be ſufficient Proof of a Will. 


Swinb. Part 62. A written Will, when it is written with the Teſtator's own Hand, 
4. ſec. 28. proves itſelf, and therefore needs not the Help of Witneſſes to prove it; and 
_ on 7* tor this Cauſe, if a Man's Will be found written fair and perfect, with his 
N. 8. The own Hand, after his Death, although it be not ſubſcribed with his Name, 
Law, in theſe ſealed with his Seal, or have any Witneſſes to it, if it be known. or can be 
Particulars, proved to be his Hand, it is held to be a good Teſtament, and a ſuffi- 
41 ＋ cient Proof of itſelf; but if it be ſealed with his Seal, and ſubſcribed with 
Lands, Kc. is the Name of the Teſtator, and can be proved by Witneſſes, it is the 
altered by 29 more authentick ;z and when it is found amongſt the choiceſt Evidence of 
Car. 2. c. 3. the Teſtator, or faſt locked up in a ſafe Place, it is the more eſteemed; 
—_ _> for if it be written in another Hand, and the Teſtator's Hand and Seal, 
3 or one of them, not to it, although it be found in ſuch a Place as before, 
it neceſſary yet ſome Proof will be expected of it further by Witneſſes in that Caſe z 
for the Will and if Writing be found under the Teſtator's own Hand, yet if it be but 
to be ſub- a ſcribbling Writing, written copywiſe, with a great Diſtance between 
—_— every Line, without any Date, in ſtrange Characters, with many Inter- 
or ſome one lineations, and lying amongſt his void Papers, or the like: This will not 
in his Pre be eſteemed a ſufficient Will, nor a good Proof of it, but it ſhall be account- 
ſence, and to ed rather a Draught or Image of the Teſtator's Will, for a Direction to him 
e a6 after to make his Will by; and yet if it can be proved that the Teſtator did 
by three declare himſelf that this ſhould be his Will, this will be a good Will, and a 
' Witneſſes, good Proof of it. | 
63. If it be proved, that the Teſtator ſaid his Teſtament was in ſuch a 
14. Ibid. Schepule, in the Hands of J. S. and J. S. produces a Writing, depoſing 
it to be the ſame, this is the ſufficient Proof: But if he ſays withal, it is 
written with his own Hand, then it ſeems ſome other Proof, as by com- 
paring Hands, or the like, that it is his Hand wherein it is written, will 
| be expected. | 
Id. Ibid, 64. If the Witneſſes will prove the Writing produced to be the Laſt Will 
of the Teftator, or that he ſaid it was, or it ſhould be his Laſt Will, or 
that it was the ſame Writing that was ſhewed to them, and whereunto they 


I are 


A 
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are Witneſſes; although they never heard it read, or ſet their Hands to 
it, it is a ſufficient Proof. ei ech i en ö rob god)? 
65. Where there is no Queſtion or Oppoſition moved or had about or 
againſt a Will, there the Oath of the Executor alone is-efteemied aTufficient 
Proof of it, and in that Caſe regularly” no other Proof is required ; arid 
where more Proof is neceſſary, it is in the Diſcretion of the Ordinary what 
Proof to admit and allow: And thoſe Witneſſes, for Number, Nature 
and Quality, or ſuch other Proof that he deems and accepts for ſufficient, 
is ſufficient; and the Will ſo proved by ſuch Witneſſes, or ſuch other Proof, 
is ſufficiently provec. 8 „ 
66. All Perſons, male and female, rich and poor, are eſteemed competent _ Part 
Witneſſes to prove a Will, ſave only ſuch as are infamous, as perjured “ ©: 
| Perſons, and the like; and ſuch as want Underſtanding and Judgment, as 
Children, Infants, and the like; and ſuch as are preſumed, to bear Affec- 
tion, as Kindred, Tenants, Servants, and the like. A Legatee is reputed 
a competent Witneſs, to prove any other Part of the Will but his own 
Legacy, or to prove any Thing againſt himſelf touching bis own Legacy, 
but not otherwiſe z and therefore where there are two Witneſſes of a Will 
wherein either of them have ſomewhat bequeathed unto himſelf, this Will 
cannot be ſufficiently proved for thoſe Legacies, but for the reſt of the 
Will it may be ſufficiently proved. But ſee poſtes. 
67. Where a Teſtator by his Will deviſed Lands, and gave to the Wife of MS3. Rep. 
Jobn Hailes an Annuity of 201, a Year to her ſole and ſeparate Uſe; and to _ he 
J. Hailes and his Wife each of them a Legacy of 10/. and charged his Mich. 1 44 
whole Real and Perſonal Eſtate with the Payment of all his Legacies and B. R. 
Annuity, J. Hailes was one of the ſubſcribing Witneſſes to this Will. 
The Legacies and Satisfaction for the Annuity were tendered and refuſed ; 
and the Queſtion now was on a ſpecial Verdict, whether this Will was 
Sau and well atteſted within the Statute of Frauds and Perjuries? The 
Court were of Opinion, that the Will was not properly atteſted, as Hailes 
was intereſted, and therefore not a credible Witneſs ; and gave Judgment 
for the Plaintiff the Teſtator's Heir at Law. 


68. Witneſſes have been examined to prove the Teſtator's Intent. 2 Id. Raym 
1326. Cliffe : 
& aÞ v. Gibbins && al. 


69. The Probate of a Will cannot be controverted at Common Law, 1 Ld. Raym: 


262. Sir 


Richard Raine's Caſe. NV. B. Though neither the Courts of Law, nor the Courts of Equity can determine 
the Validity of « Probate adverſarily ; yet if it comes in incidentally, and the incident is admitted by the 
Parties, thoſe Courts may determine it, and hold the Parties bound by their Admiſſion. Ack. 630. Sheffield 
v. The Ducheſs of Buckingham. 


70. A Recital of a Will in a Copyhold Admittance is Evidence againſt Id. 735. 
any but the Heir. | 
71. 2, If che Probate or Regiſter of a Will be Evidence to prove a Pe- 1d. ,,.. 
digree. | 
72. According to Holt Ch. J. the Regiſter's Book is good Evidence to 1 Ld. Raym. | - 
prove a Will concerning Lands. : 731; 2 8 | 


73. One of the ſubſcribing Witneſſes to the Atteſtation of a Will having 2 Str. 1253. | 
an Annuity deviſed to his Wife, was held not to be a credible Witneſs Holdfaſt on 


within the Statute. | ang or mag 
74. Parol Evidence is not admitted to contradict the Words of a Will. 1d. 1261. 
; Lowfield v. 


Stoncham, £ Caſ. Temp. Talbot, Brown v. Selwin, 240. 


75. And Proof of a Will cannot be made againſt a Man by Confeſſion of 1 Ld. Raym. 


his own Witneſs. oO” v. 


76. Executor 


52 
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(D) Of Wills and Tefiaments. 


1 847. 76. Executor may be ſued for a Legacy where he proves the Wil, 


Smalridge. 


v. though he does not live in that Dioceſe. 


1. In what Caſes Deviſees, Legatees, and Creditors may be admitted 


. & Legacy, Eſtate, Intereſt, Gi 
or 


cc 


cc 


1 


% 


77. But Deviſees, Legatees, aod Creditors, are now made competent 
Witneſſes to Wills. Therefore we ate next to ne: 


to prove a Will. | ; 
78. * By the Act of 25 Geo. 2. for avoiding and putting an End to cer- 
e tain, Doubts and Queſtions,relating to the Atteſtation of Wills and Codi- 
« cils, concerning Real Eſtates, in that Part of Great Britain called Englang, 
„ and in his Majeſty's Colonies and Plantations in America, it is enafted, 


That any Perſon ſhall atteſt the Execution of avy Will or Codicil, which 


e ſhall be made after the 24th Love 1752, to whom any beneficial Deviſe, 
or Appointment of, or affecting any Real 
erſonal Eſtate, other than and except Charges on Lands, Ten 
« or Hereditaments, for Payment of any Debt or Debts, ſhall be thereby 
« given or made, ſuch Deviſe, Sc. or Appointment, ſhall ſo far only as 
* concerns ſuch Perſons atteſting the Execution of fuch Will or Codicil, or 
« any Perſon claiming under him, be utterly null and void; and ſuch Per- 
& ſon ſhall be admitted as a Witneſs to the Execution of ſuch Will or Co- 
« dicil, within the Intent of the Act of 29 Car. 2. notwithſtanding ſuch 
<« Deviſe, &c. | 125 
79. And it is alſo enacted, that in Caſe by any Will or Codicil made or 
to be made, any Lands, Tenemente, or Hereditaments, are or ſhall be 
e charged with Debt; and any Creditor whoſe Debt is fo charged, hath 
e atteſted, or ſhall atteſt, the Execution of ſuch Will or Codicil, ſuch Cre- 
« ditor ſhall be admitted as a Witneſs to the Execution of ſuch Will gr 
« Codicil, within the Intent of the ſaid Act. That if any Perfon hath at- 


cc 


© teſted the Execution of any Will already made, or ſhall atteſt the Execy- 


tion of any Will, Fc. made on or before 24th June 1752, to whom any 
„ Legacy is or ſhall be thereby given, whether charged upon Lands, Tene- 
« ments or Hereditaments, or not; and ſuch Perſon before be ſhall give 
© his Teſtimony concerning the Execution of ſuch Will, Sc. ſhall have 
<< been paid, or have accepted or releaſed, or ſhall have refuſed to accept 
tc ſuch Legacy or Bequeſt, upon Tender made thereof; ſuch Perſon ſhall 
© be admitted as a Witneſs to the Execution of ſuch Will, Fc. within the 
ic Intent of the ſaid Act. Provided that in Caſe of Tender and Refofal, 
% ſuch Legatee ſhall in no wiſe be intitled to ſuch Legacy, but ſhall be 
© barred from his Legacy; and in Caſe of Acceptance, ſuch Legatee ſhall 
< retain his Legacy, which ſhall have been ſo paid, ſatisficd, or accepted, 
* notwithſtanding ſuch Will or Codicil ſhall afterward be a judged to be 

void. That in Caſe a Legatee, &c. who hath atteſted the Execution al- 
ready made, or which ſhall be made on or before 24 June 1752, ſhall 
die in the Teſtator's Life-time, or before he ſhall have received or re- 
s leaſed or refuſed (on tender) his Legacy, ſuch Legatce ſhall be a legal 
&« Witneſs to the Execution of ſuch Will, Sc. within the Intent of the ſaid 
Act of 29 Car, 2. Proviſo, that the Credit of every ſuch Witneſs ſo at- 
«* teſting, &c. and all Circumſtances relating thereto ſhall be ſubject to the 

Conſideration and Determination of the Court and the Jury before whom 
any ſuch Witneſs ſhall be examined, or his Teſtimony or Atteſtation made 
© uſe of; or of the Court of Equity in which his Teſtimony or Atteſta- 
tion ſhall be made uſe of; in like 2 as the Credit of Witneſſes in 
other Cafes, ought to be conſidered of and determined. No Perſon to 
whom any beneficial Eſtate, Intereſt, Gift, or Appointment, ſhall be given 
or made, which is thereby enacted to be null and void, or who ſhall have 


TON 4 & 6. refuſed 
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40 Will or, Codicidy ally after , 


an 
« rake Poſſeſſion of, or receive, any Profit or Benefit of or from any ſuch 
« Eſtate, &c, given by any;ſuch Will. os Gadicil; or. demand, receive or 
« accept from any Perſon, any uch "jo 


gacy or Bequeſt, or any Satisfac- 


«« tian lor Compenſation for the ſame, imany Manner, vg under an Col, 

« of Pretence e ke ck * F. extend Wo Caſes any Hear 
« at Law, or oF any Deviſee in 4 priar Wal ot Codicikof dhe ſame Teſta- 
« ror, executed and atteſted acearding; to the Act of ag:Gar. 241 or a 
<6 Perſon cliiming under them e e hag, been in quiet Poſleſ- 
« ſion for two Nei next preceding the, th, of May 1731 ag to ſuch 
« Lands, Teriemeits, or Hereditaments whereof he has h in quiet Poſ- 
« fefſion as mv This Act dot extend to aa Wi of Codweibethe 
« Validity or due Execution, wheregf hah, beeg vconteſtetd ig Law) or Equity”? 
« by the Heir of fuch Deviſor, or the Deviſee in any ſuch prior Wul, or- 
« Will or Codicil ſo conteſted, or any Part thereof, or for obtaining ay 

« Codicil, for recovering the Lands, c. mentioned tobe deviſed im any ** 
<« other Judgment or Decree relative thereto, on ot before the. ſaid 6th of 
« May 175 f and which Ras been already determiged in Favour'of ſuch 
« Heir at Law, or Deviſee in ſuch prior Will or Codicil, or any Perſon 

e claitnitng under them feſpectively or which is till depending, and has 
<« been proſecuted with due Diligence; but the Validity of every ſuch Will 

<« or Codicil and the Competency of the Witneſſes thereto, ſhall Be ad- 
C judged and determined in the ſame Manner as if this Act had never been 
% made. No Poſſeſſion of any Heir at Law, or De viſee in ſuch prior Will 
e of Codicil, as aforeſaid, or of any Perſon claiming under them reſpec- 

<« tively, which is conſiſtent with, or may be warranted by or under any 


« Will or Codicil atteſted according to the Iatent of this Act, or where the 
«© Eſtate deſcended or might have deſcended to ſuch Heir at Law, till a 
future or executory Deviſe by Virtue of any Will or Codicil atteſted ac- 


« cording to this Act, ſhould or might take Effect, ſhall be deemed to be 
« Poſſeſſion within the Intent of the Clauſe herein laſt contained: This 
« Act ſhall extend to ſuch of the Britiſb Colonies in America, where the 
« 29 Car. 2. is by Act of Aſſembly made, or by Uſage received 38 Law ; 
« gr where by Act of Aﬀembly or Uſage, the Atteſtation and Subſcription 
of a Witneſs or Witneſſes; are made neceſſary to Deviſes of Lands, c. 
and ſhall have the ſame Foree and Effect in the Conſtruction of, or for 
the avoiding of Doubts upon the ſaid Acts of Aſſembly, and Laws of 
<« the ſaid Colonies, as the ſame ought to have in the Conſtruction of, or 
for the avoiding Doybts upon, the ſaid Act in. England. Provided al- 
« ways, that as to the Caſes ariſing in any of the ſaid Colonies, no ſuch 
% Deviſe, Legacy, or B-queſt dforelatd, ſhall be made null and void by vir- 


| y 
<« tue of this Act, unleſs the Will or Codicil whereby ſuch Deviſe, Ec. ſhall 
<« be given, ſhall be made after March 1. 1753.” 


- 


2. What the Law is where the Probate differs from 


the original 
Will. | 


80. A Will was made in French and proved in French, and under it in 1 Will. Rep. 
the ſame Probate, the Will was tranſlated into Engliſb, but it appeared to be 526. L Fite 
falſely tranſlated. It was objected, that the Tranſlation being Part of the v. L Bat. 


Probate, and allowed in the Spiritual Court, it muſt. bind; and the Ap- 
plication muſt be to that Court to correct the Miſtakes, which until then 
muſt be concluſive. But per his Honour, nothing but the Original is Part 
of the Probate; neither hath the Spiritual Court Power to make any 


Tranflation : And ſuppoſing the original Will was in Latin (as was for- 
Vol. V. 6Q | 


merly 
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518 % Ot me and:Telſatiients, 


1 


—— 


al 
c that ſuch was his Will, 


82. Nor unleſs ſuch Nuncupative Will a made in the Time of the 

ouſe of her or their Habitation 
« or Dwelling, or where he or ſhe has been reſident for ten Days, or more 
«© next before the making of ſuch Will, except where ſuch P was ſur- 
<« priſed or taken ſick, being from his own Home, and died before he te- 
<« turned to the Place of his or her Dwelling. | | 


83. Sec. 20. That after ſix Months paſſed after the ſpeaking of the pre- 
< tended teſtamentary Words, no Teſtimony ſhall be received to prove any. 
Will Nuncupative, except the ſaid Teſtimony, or the Subſtance thereof were 
ic committed to Writing within fix Days after the making of the ſaid Will. 
84. Sec. 21, That no Letters Teſtamentary, or Probate of any Nuncu- 
4 pative Will, ſhall paſs the Seal of any Court, till fourteen Days, at the 
<« leaſt, after the Deceaſe of the Teſtator be fully expired, nor ſhall any 
% Nuncupative Will be at any Time received to be proved, unleſs Proce 
ac have firſt iſſued to call in the Widow, or the next of Kindred to the De- 
ic ceaſed, to the End they may conteſt the ſame, if they pleaſe. 

85. Se. 22. That no Will in Writing concerning any Goods or Chattels, 
« or Perſonal Eſtate, ſhall be repealed 3. nor ſhall any Clauſe, Deviſe, or 
« Bequeſt therein, be altered or changed by any Words, or Will by Word 
« of Meuth only, except the ſame be in the Life of the Teſtator com- 
4 mitted to Writing, and after the Writing thereof read to the Teſtator, 
* and allowed by him, and proved to be ſo done by three Witneſſes at the 
* leaft. 

86. Sec. 23. Provided that any Soldier in actual Military Service, or any 
N. B. It has . 


in Mariner or Seaman being at Sea, may diſpoſe of his Moveables, Wages, 
_ « and Perſonal Eſtates, as before the making of this Act.“ : 
before Pro- | 


bate, a Nuncupative Will is not pleadable in any Court againſt an Adminiftrator. 1 Ch. Caſ. 192. 
Verhorne v. Brewin. | | 


1 Abr Eq. 87. A. being ill, deſired B. to make her Will, who wrote down only Names 
Caſ. 40. and initial Letters to this Effect, viz. To Tho. Weſt 2001. to Jo. Dev. 
1007. to Reb. Cro. 50 to Self 10. and to ſeveral other Perſons in 
like Manner, to above 4007. which being more than her Eſtate, B, made 
an Alteration in the ſecond Column, by ſubtracting Part of the Sums 
from ſome of the Legatees, as ſet down in the ſecond Column, and then 
told A. the Senſe of the propoſed Deviſes: There were two Perſons in the 
Room that did not hear any Thing that paſſed between A. and B. but 
only heard the Teſtatrix at laſt pronounce, that all was well. B. went to 
a Scrivener to have the Devifes drawn out at Length and in Form, and 
before ſhe returned the Teſtatrix died: The Judge below pronounced for 
this Will; but upon Appeal to the Delegates, it was reverſed ; and in 2 
| 43 | 2 


Ot mis and Tetaments.' (D) 
Caſe it was agreedi that if the Will had been written in Words at Length, 
ſo as they had carried a Senſe aud Meaning in themſelves, it had been a 
good Will; for that there was one Witneſs that wrote it, and two that 
heard the Teſtatrix protdounce; that it was well: Which would have been 
intended to have amounted to a; ſecond Witneſs, in Regard it a on 
all Hands, by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſ- 
ſe herſelf to make her Will; and for that was quoted the Caſe of one 
epper, where a Perſon diſpoſed herſelf to make her Will, and dictated 

it to a; Perſon who wrote it down; and another not called in as a Wit- 

neſs, lay behind the Hangings,” out of Curioſity ; and yet ſuch Will was 

allowed to be good, being ptoved by theſe two Wi : But they di-. 

tinguiſhed. this Caſe, becauſe the Will was not ſubſtantive, but was to ' 

take its Senſe from the Interpretation of the Witneſs; and ſo there would | 

be Innuendo upon Innuendo, which made purely a' Nuncupative Will: And , 

as ſuch, not being atteſted by the Number of Witneſſes appointed by the 

Statute of Frauds and Perjuries, the Will and Legacies were void. 

88. Dr. Shallmer, by Will in Writing, gave 200 J. to the Pariſh of St. 1 Abr. Eq. 
Clement's Danes, and after, Prew the Reader coming to pray with him, his Caſ. 494. 
Wife put him in Mind to give 2007. more towards the Charges of build- 
ing their Church, at Which, though Dr. Shallmer was at firſt diſturbed, 
yet after he ſaid he would give ir, and bid Prew take Notice of it: And 
the next Day he bid Prew remember of what he had ſaid to him the Day 
before, and died that Day. Within three or four Days after the Doctor's 
Wife puts down a Memorandum in Writing of the ſaid laſt Deviſe, and ſo 
did her Maid. Prew died about a Month after, and amongſt his Papers 
was found a Memorandum of his own Writing, dated three Weeks after 
the Doctor's Death, of what the Doctor ſaid to him about the 200 J. 
and purporting that he had put itin Writing the ſame Day it was ſpoken: 

But that Writing which was mentioned to be made the ſame Day it was 
ſpoken did not appear, and theſe three Memorandums did not expreſsly 
agree. About a Year after, on Application by the Pariſh to the Com- 
miſſioners of Charitable Uſes, and producing theſe Memorandums and 
Proof by Mrs Shallmer and her Maid, they decreed the 200 J. But on 
Exceptions taken by the Executors, the Decree was diſcharged of this 
200 l. and' Lord Chancellor held it not good, becauſe it was not 

roved by the Oath of three Witneſſes ; for though Mrs. Shallmer and her 
Maid had made. Proof, yet Prew was dead ; and the Statute in that Branch 
requires not only three to be preſent, but that the Proof ſhall be by the Oath 
of three Witneſſes. 

89. A Daughter depoſits 1801, in the Hands of her Mother (the Defen- 14. Ibid. 
dant) and afterwards makes her Will in Writing, and thereby deviſes ſeveral Oi Eq: Rep- 
Legacies, and makes her Mother Executrix, but takes no manner of No- INLINED 
tice of this 180/. Afterwards, by Word of Mouth, ſhe deſires her 
Mother to give this 180 J. to the Plaintiff, if ſhe 4 fit, and then 

ſoon after died: The Mother proved the Will, and this Bill was brought 
againſt her, to have the 180 l. paid. The Mother, by her Anſwer, admits 
ſhe had ſuch a Sum in her Hands, that her Daughter did make ſuch a Re- 
queſt to her, but that ſhe left it to her Election, whether ſhe would give 

> 
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it to the Plaintiff or not, by the very Form of the Deviſe: And inſi 

that ſhe did not think fit to give it to the Plaintiff, And in this Caſe ic 
was agreed, that this was not good as a Nuncupative Will, being above 
301. and not reduced into Writing within ſix Days after the ſpeaking, as 
the Statute requires. 2dly, That if the Defendant had inſiſted on the 
Statute of Frauds and Perjuries, the Court could not have relieved the 
Plaintiff as upon a Truſt: But in this Caſe the Defendant baving by An- 
ſwer confeſſed the Truſt, there was no Danger of Perjury from Variety 
of Proof, which was the Miſchief the Statute intended to provide agaioſt ; 
and therefore the Court took it to be in Nature of a Truſt, and e 

3 


I» 


60 te m Tefaments, I 
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for the Plaintiff For the Def. ly. ſwore, be did not 1 
fit to give it to the Plaintiff, and that the Teſtatrit had left her at LA. 
berty. But this Decree: was againſt the Opinion of ſeveral at the Burg 
who! chought it too harti/6n the Election left in the Mother: But the Court 

ally relied on tHe Caſe of Nigſmon and where a Man de- 
viſed a\yay an Eſtate of 2000 l. per hn. and vpwards; from his Son and 
Heir to a Bargeman. And by his Will deviſed 204 per Ann. to hie Soy 
with this Clauſe, that if he behaved himſelf wal; ant gave no Troubſe 
or Diſturbance coticerning bis Will, that he might make it up 80 l. if he 
thought fit. And the Covrt decreed the 80l. per m. to the Som. 
But note, the gol. per Ann. in the Caſe of King/man and Kingſman ſeems 
to have been decreed purely upon the Circumſtances and Hardſhips of the 
Caſe: But in the preſent Caſe there were no ſuch Circumſtances or In- 
gredierits of Hardſhip on the Plaintiff: But . for it r to be a 
Truſt in the Hands of the Mother. | 


(E) The Nature and Effect of a Ui 05 
Teſtament and of a Codicil, | 


1 Inſt. 112. 1. Will or Teſtament is of that Nature, that it differs much from other 
4 Rep. 61. b. Acts and Deeds that Men do and execute in their Life-time: Fot 
DING, although it be made, ſealed, and publiſhed in ever ſo ſolemn a Manner, 
Caſe. ing ? vet it has no Life nor Virtue in it until the Teſtator's Death: For it is a 
But N B. Maxim in Law, Omne Teſtamentum Morte conſummatum eſt, & Voluntas eff 
though it does ambulatoria uſque ad Extremum Vitæ Exitum, it is therefore reſembled until 


or _ - Death to the interlocutory Sentence, and after Death to the definitive 
_ af woe Sentence of a Judge; and hence it is ſaid, Sed Legum ſervanda Fides, ſu- 


Death, yet it prema Voluntas Quod manaat fierique jubet parere neceſſe eſt. 


is inchoate, 
though not conſummate, from the Execution of it ; and to many Purpoſes in Law ſhall relate to the Time 
of the _ of it. 1 P. Will. 97. Lord Bindon v. Earl of Suffolk. 


Shep. Abr. 2. And for this Reaſon a Man may alter or make void his Will at his 


Part 4. P. 9+ Pleaſure; and he may make as many new Wills and Teſtaments as he 


Voc. Teſt. pleaſes, and there is no Way to bar a Man of this Liberty. 
Lit. 1638. 3. And the latter Teſtament always revokes and overthrows the former: 
yon. F. . But otherwiſe it is of a Codicil, for a Man may make as many of 
Br. Teſtament theſe as he will, and make no Teſtament at all, Or if he makes a 
20. Teſtament, he may afterwards make as many Codicils as he will, and 
one of them will not overthrow the other; for in the firſt Caſe they 
muſt be all annexed to the Lettets of Adminiſtration, and the Admi- 
niſtrator muſt perform them; and in the latter Caſe they muſt be all 
annexed to the Teſtament, and the Executor muſt take Care to perform 
them. | 
Sher. Abr. 4. A Teſtament therefore is ſaid to have three Degrees. ſt, An Incep- | 
5 “ tion, which is the making of it. 2dly, A Progreſſion, which is the 
* 1 of it. 3dly, A Conſummation, which is the Death of the 
eſtator 
| Inf. 112. b. 5: In Grants therefore the firſt is of the greateſt Force, but in Teſtaments 


But if the lat- the laſt i 18 of greateſt Force. 
ter Will can- 
not be found, or the Contents of it are unknown, it is no Revocation of the Former. Show. Caf. in 


Par. 146. 
4 6. But 
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6. But hen a Teſtatnent is perfect by the Death of tlie Party, it as ef- Sbep. Abr. 
fectually gives and transfers Eſtates, and alters che Property of Lands and Part 4. P. to: 
Goods, as Akts executed by Deeds in the Life · ite of the Parties: For Voc. Te. 
hereby Deſcents of Lands are prevented. And a Man may make Eſtates | 
in Fee-Simple or Fee Tail, for Life or Years, of Lands, Tenements, Rents, 
Reverſions, or Services, as effectually as by Deed and theſe Eſtates alſo 
will be good without any Livery of Seiſin or Attornment; and hereby. alſo 
Rents and Power to diſtrain for them, may be reſerved, Conditions created 
and annexed to Eſtates or Things deviſed, | | | 

7. And therefore they that take by Deviſes of Land, are ſaid to take in 
the Nature of Purchaſers.  ' © ' 10 $297 ite i 

8. And if therefore a Tenant in Tail makes a Feoffment to the Uſe of Dy: 221+ pl. 
himſelf in Fee, and after deviſes the ſame Land to his Wife in Fee, and ** 
dies, the Son is not remitted though the Father dies ſeized, for the Deviſe 
prevents the Deſcent. | | I 39 yer 72s! 


— — 4 * ** ts _ I" —— _ "0 Is | Bn — _ 
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(F) How Wills ſhall be conſtrued. 
1. I T is to be obſerved, that where the Words of a Will have a plain 2 And, 17. 
- 4. Senſe, and no Doubt is in any Matter within or without the Words, Lowen w. 
touching the Matter of the Deviſe, there the Words of the Will ſhall al- Bedd. 
ways be taken to be the Intent of the Deviſor, and his Intent to be what 
the Words ſa x. EN ür "= | 

2. That all the Words of a Will are to be carried to anſwer the Intent of 2 And. 10, 
the Deviſor; but this is to be underſtood in Caſes where the Intent of the 34. 
Party may be known by the Words that ate in the Will. 2 
23. That if there are inconſiſtent and contradictory Words in a Will, ſome MSS Rep. 
Words muſt be rejected to make it Senſe. Thus where a Teſtator gave the mow oF —_ 
Intereſt of a Sum of 60001. to Mary Comfortle, his Daughter, for her Life, * f in 
and after Deceaſe gave the Money between Charles Comfortle her Huſ- caxc, 
band, and their Children: And in another Part of the Will he ſaid, and in 
Caſe there be no ſuch Child or Children, I give it to Charles Comforile and 
ſuch Children Lord Chanc rejected theſe latter Words, as they were 
abſurd and contradictory, {© | © * | 
4. A having a Wife and no Children, made his, Will, and ſaid, — leaſt MSS Rep. 
it ſhould pleaſe God that he ſhould pot return, he gave and deviſed a Real Parſons v. 
and Perſonal Eſtate, or to that effect. He returns, has Children, and Hill. 22 G. 2. 
dies, without altering his Will: The Plaintiff being a Legatee, and there in Can. 
being a Direction in the Will, for the Sale of the Real Eſtate to pay his 
Legacy; Lord Chanc. was of Opinion, that the Diſpoſition was merely 
contingent, and that no Part of the Will was to take effect but on the 
Contingency of his Return; and ſo avoided determining the principal 
Queſtion, how far the Alteration of the Teſtator's Circumſtances would 
be a preſumptive Revocation as to the Real and Perſonal Eſtate; but as 
to the Perſonalty, ſeemed to rely on the | Caſe of Lug and Lug; and as 
to the Real Eſtate he ſaid, that the Statute of Frauds and Perjuries made 
material Difference between that and the Perſonal Eſtatec. 

5. That a Will muſt have à favourable Interpretation, and as near to the 2 Abr. 
Mind and Intent of the Teſtator as may be, and yet ſo withal as his In- an 
tent may ſtand with the Rules of Law, and not be repugnant thereunto; 
it being a Rule or Maxim of Law, Quad ultinia Holuntas Teſtatoris per- 
implenda eſt, ſecundum vrram Intentionem; and that, Sed Legum ſervanda 
Fol. V. 3 51 Hor He If 6 Brin 4% Figes, 
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Shep. Abr. 
Part 11. p. f. 
Voc. Teſt”. 


Id. Ibid. 
Id, Ibid, 


Id. Ibid, 


— — — 


. — . matdes Sevighs 3 10 
Deeds rhe Rule of Cdnſtruction-isþ That — muſt 54 
by the Wofds;: but in / Wills, the Words m̃uſt fallow the Intent of the 
Deviſur ; and fock a Conſttuckion is to be of them, as to olake-uſe 
of ah the Words, and not ob Part, and ſo & erer 
bave no C in them. 

6. Fhad foch 2 Senſe ſhall be made of + Deviſe hat iv ay b. for the 
Profit of the Deviſee, and not to his Prejudiee. ; 


7. That general abd doubtfal Words ina Win. mala not — an — 
Deviſe before, nor carry any Thing contrary to the apparent latent. þ 
8. That the Clauſes and Sentenees of x Will ſhall be. feverally. cranſpaſed 
to ſerve' the Meaning of it. An Conſtruftion ſhath be made of the 
Wade os a the Ladet ded they hall, be put in ſuch Orden "a4, the 

Intent may be fulfilled. 
9. That no Senſe may be framed upon the Words of a Will, wherein the 


Teſtator's Meaning cannot be found. 


Styles 148, 
149. 


Shep. Abr. 
Part 11. P · 11. 
Voc. Teit'. 


10. That to give a Thing to fuch à Perfon to whom the Law gives it, is 


as if it had not been given; and ſo a Deviſe of a Man's Land to his 
Heirs is void. 


11. That a Conſtruction of a Will muſt be githered out of the Words of 
the Will, and not by any Averment. 


1 Freem. 292. 12. That though à Parot Averment Mall not be admitted to ape a 


Steede v. 

Bertier. 

5 Rep 68. Ld. 
ney's 

Cite 

2 Freem, 267. 

Bamfield v. 


Popham. 


Wm, fo as to expound it Ap ony to the Import of the Words, yet hen 
the Words will bear it, 4 pare? Averment may be — for 
Inſtance, to aſcertain the Perſon, but in no Caſe to alter the Eſtate. 7 


14. That one Patt of à Will ſhaft be expotnged by another: As where a 
Man leaves an Eſtate to another and his Heirs, and — 2 mentions to 
have given him at! Eſtate- Tail; Heirs ſhall be taken to mean Heirs DN 
Body, and the Devifce ſhalt take only an Eftate-Tail, = 


** 8 


_ 
. 
as A. 2 K 
. 
2 — 14 — 4 — —_ * — 8 —_— _ = 


00] How kills may be avoided. 


ILLS may be av6ided either by A& of the Party hitaſet?, as by 
Revocation ; or by legal Sentence after the Death of the T Tet, 


as for Fraud, &c. Tzce ote we will confider . 


„ Words, or Will by Word of Mouth only, enrept the ſame be, in the 


wo 3 3. But 


1. What ſhall be deemed a Revocation of a Will, 


1. «, By the 29 Car. 2. rap. 3 . it is enactod, That no Deviſe in Writing of 
Lands, Tenements, of 24 or any Clauſe thereof ſhall be te- 
„ yocable, otherwiſe than by ſome other Will or Codicil in 1 w 
©« other Writing declaring the ſame, or by burning, cancellin 
* obliterating the ſame by the Teſtator himſelf, 1 in bis P s 6 and by 
dis Directions and Conſent, but ſhall continue, Ec. unleſs altered by ſome 
<< other Will or Codicil in Writing, or other Writing of the De viſor, 
„ ſigned in the Preſence of three or more.credible Witneſſes declaring the 
fame: And by the fame Act, no Will in Writing concerning Perfonal 
«© Eſtates, ſhall be repealed, nor any Clauſe or Bequeſt therein altered by 


Life of the Teſtator, committed do Writing, and read to and allowed 
« by _ and proved to be done by three Witneſſes,” 


——— 


3. But where a Mun; by Wilbin Writing, deviſed” the Reſidue of his Raym. 334+ 
Perſonal Eſtate to-his Wife, and after, ſhe dying, he, by a Nuncupative 
Codicil, bequeathed to VG. all'thar-be bad given to dis Wife, it was re- 
ſol ved good ; for, by rhe Death of the Wife, the Deviſe of the Reſidue 
was totally vod) and che Codieiſ was no Alteration of the former Will, 
but a new Will for the Reſidue. an 

4. Revocations by the Act of the Patty are either expreſs, as where the 2 Abt. Eq. 
Deviſor expreſsly declares his Mind, that his Will ſhould be revoked ; or Cg 799-5 
implied, a where: the Eſtate ori Thing deviſed: is. altered after. makiog of mand cont 
the Wilk r e | „ 3 | 

| in C. 3. 


N. B. Where the Spiritual Court ſer afide;a Will am reroeg Ne g tek eee 
Efl 3,P. Will. 166. 


FX 


the Perſonal Eftate, and does not revoke a Deviſe of the real vel Marwood 
VU, Turner * 1 | 


5.. Per Hardwicte Lord Chanc, The general Principle is, that at the 3188. Rep. 
Time of the Devife, the Deviſor, muſt have a difpoſing Capacity, and an Sparrow v. 
Eſtare in the Land deviſed ; and the Eſtate muſt remain, in the ſame Plight H#rdcallle, 
and Condition until his Death: For the leaſt Alteration by any Act of his, Fate. 27 G "0 
makes it a different Eſtate, aud ſhews a different, Intention, and therefore ; 
is an Actual Revocation. Thus if one ſeiſed in Fee deviſes; then infeoffs 
another, to the Uſe of himſelf in Fee, thqugh it is the old Uſe that re- 
mains, yet it is a Revocation, though it is his on the Feoffment. So of 
a Bargain and Sale without Inrolment. So if a Man thinking bimſelf 
Tenant in Fee, deviſes, and then apptehending himſelf to be only Tenant 
in Tail, fuffers a Recoyery, with Intent to confirm his Will, it is a Re- 
vocation. As to Mortgages, they are Exceptions out of the Rule. At 
Law a Mortgage for Years, and in Equity a Mortgage in Fee, are Re- 
vocations pro tanto only; and the Reafon is, that a Mortgage. is only a Se- 
curity ; and tho it be a Conveyance of a Real Eſtate, yet in this Court it is 
a Chattel Intereſt only, and goes to the Executor, and it gives no Dow 
In the Cafe wherein theſe leading Principtes were tabliſhed, after the Tef. 
tator had deviſed all the Manors, Lands, Tepements, and Hereditaments, 
he by a Deed conveyed an Adyowfan which he was ſeiſed of ar the Time 
of making his Will, to, 80d to the Uf of Truſtees and their Heirs; in 
Truft to preſent the Church when void to à particular Perſon, if quali- 
fied, on the Terms prefcribed thereip : And if fuch Perſon ſhould be in- 
capable, then to preſent ſuch Clerk as 4. ſhould nominate; and in de- 
fault of Nomination by him, as the Truſtees ſhould think fir. The 
Perſon intended was preſented; apd on a Bill braught by the Heir at 
Law of the Teſtator, to have a legal Conveyance of the Reſidue of the 
Advowſon; the Queſtion was, whether this Deed, being only a Truſt 
for a particular Purpoſe, as it was alledged, was a total qr partial Rev 
cation ? And determined by Lord Chanc. after arguing as above, that it 
was a total Revocation ; it Bn a Grant of the legal Intereſt ; and the 
Truſt was a real and beneficia] Intereſt given by it ta the Truſtees, that 
of nominating*themfelves'in Default of Fs carp es And he decreed a 
Conveyance to be made according to the Prayer of the Bill. 


6. J. S. ſeiſed of a Leaſe for Lives, deviſes it; and afterwards J. 8. ſur- 3 Will. Rep. 


renders-the old Leaſe, and takes a new one to him aod his Heirs for three 155, "70. 
Lives. - Decreed by Lord Chanc. King, that this Renewal of the Leaſe was a Pure. v. 


a * a | Turner. 
Re vocation of the Will as to his Particular. 18 For by the 
| oct it 3 urrender of 
Eee 
ing nothi eviſe to work n the - ; e new Parc j 
Frcs © Wil etuhefors ſack Peda Ib. — e ak 


7. So where a Teſtator deviſed by his Will a Leaſehold Eſtate under 1188 Rep Sir 
Magdalen College Oxy. 208, after the making of his Will before bis Death, Tho. Abeyo, 
renewed his Leaſe by furrendering the old one, and taking a 25 Le —4 . 

etermined #45 


# 
** 
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8 


9 = 8 "x þ 
_—— the 


- Deter;ainedby Lays! Chanc. that this was a Revocation of bis Will; And by 


though the Teſtator, after the Renewal, looking among his Papers, had 
ſaid this is my Will, that was beld to be no Republication. 
ng = 8. If the latter Part of a Will js inconſiſtent with d che former Part of: it, it 


8 ſoperſedes and revokes it. Pe Rai, C: B. and ee, * de 


Wr n in Sac. Ar 


J 


n d my e res: . . 9 
Water-Works. 


Js, 


2 Free Rep. 9. It was agreed to be the * Rule of this Court, that bee 


224. 104. gacy was given to a Child, who afterward upon Marriage, or otherwiſe, 


Hark, had the like or greater Sum, it ſhould be intended in Satisfaction of the 


Legacy, unleſs the Teſtator ſhould declare his Intent to be otherwiſe; 
and it was ſaid the Words of ratifying and confirming, do not alter the 
Caſe, tho' they amount to a new Publication, being only Words of Form, 
and declaring nothing of the Teſtator's Intent in this Matter; Thus 


14. Ibid. 10. Defendant's Teſtator by his Will gave his fouNBaughters 6004. 


a- piece, and afterward married his eldeſt Daughter to the Plaintiff, and 
1. her 700 l. Portion; after that he makes a Codicil, and gives 100. 
iece to his unmarried Daughters, and thereby ratifies "and confirms: his 
ill and dies. Plaintiff preferred his Bill for the Legacy of 6004. given 
to his Wife by the ſaid Will. And his Honour held, that the Portion 
given by the Teſtator in his Life-time, ſhould be intended in Satisfaction 
of the Legacy. 


Prec. in Chan. 11+ J. S. had four Daughters, A. B. C. and D. ond by bis Will deviſed | 


183. Ward v. to H. 1000 l. and by the ſame Will deviſed to them 1 500 J. a- piece for their 
Lant, Portions; which laſt Sums of 150041, were to be raiſed out of a Real 
Eſtate deviſed by his Will for that Purpoſe. A. -marries in F.$.'s Life- 
time ; and J. S: gave her 40001, Portion. And per Lord K. Wright, this 
4000 J. Portion muſt be taken to be a Satisfaction of the 1500 J. given A, 
by the Will for ber Portion; and a Revocation of the WII pro tanto : 


But as to the 10007. that being a general Legacy, A. muſt have it not- 


Wr. the 4000 J. given her for her Portion. 


Vin. Abr. tit. 12. J. S. deviſed Lands in S. to A. his Son for ninety - nine Years, determin- | 


Deviſe (R. 2.) able upon three Lives, and by his Will charges the ſaid Lands with an 


ar wee Annuity of 40 0. per Annum to lis Daughter M. and afterwards deviſes the 
Lamb. ſame Lands for vinety- nine Years, determinable upon three other Lives, 


reſerving 50}. a Year Rent; this is, during the Continuance | of the Leaſe, 


a Revocation; but it is no Revocation as do the 40 1. per Annum Agar | 


. there being, Rent enough reſerved to ſatisfy. that. 


Prec. in Chan. 1. J. S. by, Will (in' al) deviſes to B. his younger Son "ook and 1 | 


263. Hoſkins wards buys bim a Cornet of Horſe's Commiſſion, and paid 650 l. for it, 
v. Hoſkins. and it was Ted he intended this 6504. ſhould b ediſcounted out of his 
Legacy, and that he would ſtrike => much out of the Will, as ſoon as 
the Accounts came to Londen to him, but died before they came without 
altering his Will. Decreed that the Money paid for his Commiſſion, 
ſhall | gol in Digyipupcn of the Legacy, and be taken in Payment and Sar 

tis faction for ſo much. 
Vin. Abr. tit. . 14s If a Man . Lands. and 80 mortgages the ſame for Years, 
Deviſe (p.) and then levies a Fine ſur conyſence le Droit come ceo, and not à Fine ſur con- 
Ci. io. p. 36. ceffit ; this will be a Revocation; but if there bad been a Fine ſur con- 

_ ceſſt, it bad revoked only pro zante. | 

CERT R ! A. by Will gave his Children ſeveral 1 and to his eldeſt Son 
298. Bird v. 2000 J. Afterward he gave him 400 to ge to Hag, and being a Mer- 
Hooper. Chant, enters on che Debtor-fide of his Book, — Son Debtor 400 I, "Then 


His Honour 

mentioned the Caſe of Lord 8 a cited a Denies of Sir John Banks, with . he had a con- 

ſiderable Fortune in Land. Afterward Sir John bailde a Houſe upon the Land, and being a Merchant, 

makes an Entry, Lord Guernſey Debtor ſo much, for building the Houſe ; and then makes his Will, and 

deviſes the Reſidue of his Eſtate to his two Daughters: * * it was held, that this Houſe ſhould fall 

into the Lump 75 the Rene given to Lady Py" 
4 


5 


by 
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pom of Frauds, and, Perjuries,; and 1 "as the, Hs Mi 
executes a, Duplicate; N Some, cen e 5 10 
Mind to change one of his T he, am „ Will. d 

again, xithout apy; Variation ee tom the firſt, any on "In; 
Name of that Truſtec. And when it was ſo wrote, over, he ent 
in the Preſence, of thiee ele wa wes + Wale " ſubleribe: 
N but not in his Preſencę. After Id 
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no ſelf. cabling 4X Act, 2 done to accompany, or in a Way 
of Affirmation of the ſecond: It was done from an opinion, that the 
ſecond had effeQually . revoked the firſt, and therefore he s the firſt 
as of no Uſe : Burt the firſt was not effectually revoked he ſecond: 
And the Act of tearing the firſt will not deſtroy it neither: For tho' a Man 
may, by the Statute of Frauds, as effectually deſtroy his Will, by tearing 
or canccHying it, as by making a ſecond z; yet if he does make a ſec nd, 
and intends that as a Revocation of the firſt, if it be inſufficient for that 
Purpoſe, as in the principal Caſe, the Tearing and Cancelling being only in 
Conſequence of his Opinion, that he made a good ſecond Will, it ſhall not 
deltrop che firſt ; bur it ought to be ſet up again in Equity. 

But it a Man cancels or revokes either the Duplicate or original Will, 2 Vern. 742. 
this is an effectual Avoiding of both, they being both but one Will, and "onde 
tacrefore muſt ſtand or fall together. > Een 

18..A Man makes his Will in Writing, and thereby 3 all his Real TO 
and Perſonal Eſtate to his Wife, ber Heirs and Executors, in Truſt Cat. 1 
to pay his Debts and Legacies ; and then deviſes ſeveral Legacies to 88 -Hyde. 


3 Chan 
155. S. C. end decreed, and adds, that all agreed that the ſecond Will, though not ſealed and ſubſcribed 
as the Statute of Frauds directs; yet it is good for the Perſonal Eftate, it being Caſus omiſſus out of the 
Statute, and then it was good at Common Law. Ibid. 161. 
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his Children, * 2 Perſons, and concludes, In Witneſs" whereof F 
have to this my Will and Teſtament, containing Nine Sheets of 
Paper, and to a Daplicate” thereof, to be left in the Hands of ſuch 4 
an ſer torſo _ N, to the laſt of the fait 
Sheets m and an zal, in the Preſence of three Witneſſes, who"all 
fubſeribed their Names in due Forth of Law. Aﬀtcrwards wy T 
being minded to add other Truſtees to his Wiſe, aud make ſotme 4 
rations in his Will, ſends for a Scrivener, and gave Directions to pt 
1 Draught of laſtroctions for at6ther Will, which the Scrivencr docs . 
corditigly, which the Teſtator read over and u of very well, and 
fers his Hand to it; and being at 'a Tavern, thinking he had now wade 
a new Will, he pulls out of his Pocket the firſt Will and tears off the 
Seals from the firft eight Sheets, 'which the Sctivener ſecing, aſked hi 
what he was a doing? Why, fays he, I'\am'cancelling my firft Wi 
Pray, ſays the Scrivener, hold your Hand, the other Will is not per- 
fected ; it will not paſs your Real Eftate for want of being executed pur - 
ſuant to the Statute of Frauds" and Perjurtes; I am ſorry for that, ſays 
he, and immediately deſiſted from tearing off any more of the Seals; and 
in ſome ſhort Time after dies without having done any Thing further 
to perfect the ſecond Will, or cancel the firſt, After his Death,” on 
Application to the Spiritual Court by the Wife, who was made Execu- 
trix of his Laſt Will, they ſentenced it a good Will as to the Perſonal 
Eſtate, and admitted her to prove it: And on a Bill brought by the Le- 
gatees againft the Wife, and other ' Truſtees, to have a ſpecifick' Per- 
formatice of the Truſt in the firſt Will, and that the Eſtate might be 
ſold; purſuant to the Ditections of that Will. It was infiſted upon, that 
the firſt Will was revoked either by making of the ſecond, or by tearing 
off the Seals from the firſt, bur Lord Chancellor held, that the ſubſequent 
Will could be no Revocation as to the Real Eſtate, not being executed 
according to the Starute of Frauds and Perjuries: And that as to the 
tearing off the Seals from the firſt eight Sheets, that not being done an- 
mo cancellandi, was no Revocation ; and that the Seal remaining whole to 
the laſt Sheet was ſufficient, and in Striftneſs it was not neceſſary that 
all the Sheets ſhould be ſealed : But becauſe the Spiritual Court had ſen- 
tenced the ſecond a good Will of the Perſonal Eſtate, his Lordſhip held 
it a good Will for the whole Perſonal Eſtate, and that ſuch Legatees of 
Perſonalties in the firſt Will, as are left out in the ſecond, muſt loſe 
their Legacies ; but for thoſe that had Legacies by the firſt Will charge- 
able on the Real Eſtate, if the ſame Legacies were deviſed to them by 
the ſecond, Will, that they ſhould till continue chargeable on the Real 
Eſtate ; pigided ſuch Legacies were not increaſed or inlarged by the 
ſecond Will? For though the ſecond Will was not ſufficient in itſelf to 
charge the Real Eſtate, yet ſince the Real Eſtate remained well deviſed 
by the firſt Will, they ſhould be ſtill ſecured by that Real Eſtate; for 
they were not deviſed out of Land like a Rent, but only ſecured by 
Land, which before was well deviſed ; but for new abſolute perſonal 
Legacies deviſed by the laſt Will, they ſhould be chargeable onl 
upon the Perſonal Eſtate, and ſhould have the Preference to be fi 
paid out of the Perſonal Eſtate before the other Legacies, in the firſt 
Will, charged upon. the Real Eftate, becauſe they had ſeveral Funds, out 
of which they were to be paid; the Perſonal Legacies in the laſt Will out 
of the Perſonal Eſtate, which was well deviſed by that Will ; and the 
Legacies charged upon, or ſecured upon the Real Eftate, which was de- 
viſed by the firſt Will, out of the Real Eſtate, 
Vin. Abr. tit. 19. A. in December 1715 makes his Will, and ſigns, ſeals, and publiſhes 
Dewvi/e (R. 4.) it in the Preſence of four Witneſſes, who atteſt and ſubſcribe the ſame in 
Ca. 3. P-142: his Preſence, and thereby gives to H. P. his Son, and to his Heirs and 
Townſhend Aſſigus for ever his Lands, Sc. The 2d of January following, he or- 


v. Pearce. 4 | Fa 
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ders one O. to make an Alteration in his Will, and interlines theſe Words ; 
„I give unto my Wife A. P. and her 
„Life ; and after her Deceaſe to my Son H. and his Heir. The Will 
is read to the Teſtatot, and he approves of it with the Interlineation: He 
puts his Seal upon the Wax in the Preſence of three of the ſame Witneſſes, 
but does not write his Name de novo, neither do the Witnęſſes ſubſcribe theirs 
de nouo. The Queſtion was whether chia was a good Deviſe to 4. P. 
for her Liſe ? Tbe Doubt was chiefly upon the 2g Car. a. whether this 
Alteration was not a Revocation within the Statute, Every Bequoeſt is to 
continue in Force until the ſame be burnt, r. by the Teſtator or his 
Direction, in his Prefence, or unleſs the ſame be altered by ſome other 


Will or Writing of the Deviſor, ſigned in the Preſence of three or four 


Witneſſes, declaring the ſame. If the Will be ſigned, it may be in any 
Part, and per Parker and Eyre, The putting a Sal is a good Signing z 
for, per Parker Ch. J. The Intention of the Parties ſigning it, and the 
Witneſſes atteſting, is only that the Witneſſes: may know it again. This 
Act is fully penned, and is not to be enpounded away. Per Powis, Here 
is no Danger of Fraud or Petjury : here is a new Deviſe, and not an Al- 
teration my. Per Eyre, Every Thing is right, ſave the new ſubſcribing 
by the Witneſſes ; The Caſe of Lee v. Libh, in Shower 68, 69. is right; 
nobody can ſay this new Bequeſt' was ſigned in the Preſence of the Teſ- 
tator. Per &yre. and Parker, There muſt be more than a bare Revocation. 
It muſt be ſigued in the Preſence. of thrre Witneſſes, The altering a Will 
muſt, be underſtood of a Revoking, 1. e. An Alteration by Revocation. 
The latter implies the whole Will, the former of any Part, otherwiſe this 
Alteration will claſh with the former Clauſe ; ſo that if the Teſtator re- 


vokes the Whole or Part, it ſhall be by Will ar Writing, ſigned in the 


Preſence of Witneſſes, but they are nat abliged to ſubſcribe. Per Eyre, 


If H. P. had been here found Heir at Law, then A. the Leſſor of the Plain- 


tiff, might have been helped; for if this be an Alteration, ſo as H. is not 


to have the Lands till after 4's Death, ſhe will haye an Eſtate by Ope- 
ration and Implication of Law. 


my Lands in V. for her 


20. If A. deviſes Lands to B. and his Heirs, and afterwards mortgages 1 Vera. 329. 
the ſame Lands to J. S. for Years, or in Fee, though a Mortgage in Fee 342, 97, 141, 


be a total Revocation at Law, yet in Equity it ſhall be a Revocation pro 
tanto only. | 


2 1 
158. 8. P. 


21. So if a Man ſeiſed in Fee deviſes it to J. 8. in Fee or for Life, and « Rol. Abr. 
afterwards makes a Leaſe to J. D. for Years, this, even at Law, ſhall not 616. Monts- 


be a Revocation, but duri 
further than during the Term for Years. | 


ng the Tears; for this Intent does not appear Bue v. Jeffries. 


22. So if a Huſband poſſeſſed of a Term for forty Years, deviſes it to Id. Ibid. 
his Wife, and after leaſes the Land to another for twenty Yetrs, and dies; Wilcox s Caſe. 


this Leaſe is not any Revocation of the whole Eſtate ; bur only during the 
twenty Years, and the Wife ſhall have the Reſidue by the Deviſe. 


23. But if A. deviſes Lands to B. and his Heirs, and twelve Years after 1 Abr.'Eq. 
leaſes the ſame Lands to B. for ſixty Years, to commence after his Death, Caf. 410. 


and delivers the Deed to a Stranger, to the Uſe of B. who does not de- 
liver it to B. till after the Death of 4. This is a Revocation of the whole 
Eſtate, for both Eſtates are not conſiſtent nor can veſt in B. at the ſame 


Time; and it was plainly the Intention of the Deviſor, that B. ſhould 


have the leſs Eſtate only. And it was ſo adjudged, though obje&ed, 


that it was the Intention of A. that B. ſhould have his Liberty to take 


by the Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life 
of 4. I 


24. But if the Leaſe made to the Deviſee had been to begin either in Præ- Cro. Ja. 49. 
ſenti or Futuro, in the Lite of the Deviſor, it had not been a Revocation, Coke v. 


for inaſmuch as the Leaſe might have determined in his Life, it was con- 
ſiſtent wich his Will. N 


25. So 


| nad (G) Ok Nutlis and Teftaments; 


„ ve oe. . 25. So where A. by Will deviſed to his younger Son a certain | 
Lant . 52 for ninety-nine- Years, if three Lives lived ſo long, yielding and paying to 
ker. his Siſter the Plaintiff, 20 l. per: Ann; until twelve. Years! old, and thente 
2 Freem 284 40 l. per Ann. for Life: And aftet wards the ſaid A. for 300 J. Fine demiſed 
S. C. ſays, the ſaid Meſſuage to J. S. for ninety-nine Years, if three Lives lived o 
8 long, yielding and paying 30 1. per Ann. to A. the Teſtator, his Heirs and 
of Opinion, Aſſigns, and tho it was held at the Ralls to be a Revocation, yet on an Ap- 
that it was not peal to my Lord Keeper, he decreed it to be no Nevocation, and that the 
a Revocation. Daughter ſhould be paid her Annuity; and he faid, that the Rule is, 
cory tn where a ſubſequent Act ſhall amount to a Revocation by Implicatioa, it 
the Lee mult be a neceſſary Implication: And the: At muſt be wholly inconſiſtent 
might die be- with the Deviſe. nt 201 who bom © nnd ah eee LOUIE 
fore the Teſ- 1 N 41 aa 1324147; eee 
tor, and then the Deviſe would take Place; but referred it to the Jodges of B. R. by way of a Caſe o 


determine. 


— 


1 z 


2 Vern. 241. 26. So if A. deviſes Lands to Truſtees to pay his Debts, and then to 
Vernon v. his Wife 2001, per Ann. for her Life; and the Teſtator living fevers 
1 11). Tears after, his Debts increaſed from 2000 J. to 10, oo. for 9000 f. 
8. C. ſays, the Whereof his ſaid Truſtees were bound, and afterwards A. the Teſtator, by 
Lords Com- Deed and Fine, conveys: his Lands to his ſaid Truſtees to ſell to pay his 
miſſioners77e- Debts, and the Surplus to him and his Heirs, and though the Wife Joined 
Ayn with him in the Fine and Conveyance, yet this ſhall be no Revocation + 
Hatchins were the Wife's 200 J. per Ann. and ſhe ſhall have the 2001. per Ann. out of t 
of Opinion, Surplus Money after the Debts paid. n ung 
that the Sur 2 | 400. 33 25:8 £31 292386 B00 
plus being to bis own right Heirs, that it wasſtill in his own Power, and ſhould be ſabje& to his Diſpoſal by 
the Will: And the Caie of Hall and Dench was cited; where, after a Deviſe of Laods, the Deviſor made a 
Mortgage in Fee: und adjudged, that the Deviſee ſhould have the "TY of Redemption. Prec. in 
Chanc. 32 S. C. ſays, the Lord Commiſſioners held, that neither the Mortgage and Fine, nor Deed of 
Truſt, ſhall be a total Revocation of the Will, being made for particular Purpoſes, but that after Debts paid, 
the. Widow ſhall have the 200 /. per Ann. L.avt:-.; | | Y 


S- 


1 Abr. Eq. 27. But in a Caſe where Edward Earl of Lincoln had mortgaged the Ma- 
Caf. 411. nor of S. to the Defendant Vynn and his Heirs for 12000 J. and afterwards, 
n by his Will, in Default of Iſſue Male, of his own Body, deviſed it to 
was a Revo- Sir Fran. Clinton (who was to ſucceed him in the Honour) for his Life, 
tion. And with Remainder to his firſt and other Sons in Tail Male, with other Re- 
upon an Ap* mainders over; and appointed that his Houſehold Goods at his chief 
e Houſe at S. ſhould remain there as Heir-looms to the next Heir Male, 
by a Majority Who ſhould be Earl Lincoln, and made Sir Francis Clinton Executor: Af- 
of two Lords terwards the Earl (who was very whimſical) took a Fancy to one Mrs. 
only. Calvert, Daughter to the Lord Baltimore, and fancied he ſhould marry 
her, tho' it was proved in the Cauſe, there never was any Intention of ſuch 

Marriage in her, or in any of her Relations, nor any Treaty about it; and in 

this fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the Defen- 

dant Davenport and Townſhend and their Heirs, (in Conſideration of the ſaid 

intended Marriage, as it was expreſſed) to the Uſe of himſelf and Heirs, 

till the ſaid intended Marriage took effect: Then as to Part in Truſt for 
Mrs. Calvert and her Heirs, in lieu of Dower, and as to the reſt in Truſt. 

that the Truſtees ſhould ſell it, to diſincumber that Part limited to Mrs. 

Calvert, and the Surplus of the Money to his Executors and Adminiſtra- 

tors. There was no farther Progrefs towards the Marriage, and ſome-- 

time after the Earl died without any Alteration of his Will, and the Ho- 

nour deſcended to Sir Francis Clinton, (who had but a very ſmall Eſtate, 

if any) who died ſoon after; and the Plaintiff, his eldeſt Son and Heir, 

an Infant of about ſeven Years old, brought his Bill to have the Redemp- 

tion of the Mortgage, and a, Conveyance. of the Eſtate: And the De- 

fendants, A. B. and C. who were Couſins and Coheirs of Earl Edward, 
brought a croſs Bill, that they might redeem and have the Eſtate ee | 

ved 
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of his Well; and the Court of Gn N ar from 
— 11 legal Nevocatibns, tha that . RNHt zan(lt. ing th 7 * 
i Man de viſes Ye oo, 'E bd bi BO 20d Aer wargs 
e is to-F: D. F — N 13. a Revocation. of 


tha Beriſe, andſyet im ty it fall po faritier than to let in 
Mortgage; and 85 *this' Pape were cited ſeveral Caſes. And . 
Aner d Cobrt of Equity muſt interpoſe for one Side the other, it was 
concluded it oght to interpoſe for te preſent 135 that he ought to 
have tlie Redemption of the Eſtate, as deviſed > Will of Eel . 
ward. For the'Defendanlt it was faid, that ſuch a, Leaſe and Releaſe. would 
have been 2 Revocationof 4 Devife of 4 egal ate, and that equitable 
Eſtates are governed by the -Fartie Rules chat legal Estates are; and there 
is pa, Fraud or Circumvention, nor other equitable Circumſtances, to make 
the Wo vary from that. Rule in this Caſey and the Wil is in Diſinhe- 
riſan of the Heir, Who ig — s favoured” im aH Courts. And as to the 
Caſes put, Where _ 1 been” held td be no Revocation in 
Equity it was faid,” eaſon of. that is, becauſe Mortgages are not 
confidered as re of the Eſtate, but only Charges upom it: And 
my Lord Keeper was of this Opinion, and decreed the Plairitiffs Bill to 
by. difmiſſed, and: the Coheirs to have the Redemption of che Mort. 


WO 


82g 8 So where S , Babe by be kc) Writing, diced the 12 of Feb. © Abr. ** 

o8, deviſed ſevera uniary and then all Ca; 412. 
ths reſt of his Real are Perſonal Eſtate, after all his Debt and 3 2 
paid, to John Pollen, on Condition be took the Name of Huſband upon — 
bim, and the Hicirs, ſl of bis Body, with divers Remainders over: 
Afterwards by Leaſe and Releaſe, the 30. of Hug. 1709, Sir John Hufband 

together with J. S. his Troſtee, gonyeyed ſeveral. Manors abd Lands in 
chic County of Warwick to Truſtees and their Heirs, | to the Uſe of him- 
fel for Life, without Impeachment of Waſte, and that the Truſtres| and 
rheir ING ſhovid execute ſuch, Conveyance and Gonveyanties thereof as 
the "ſaid Sir John by Writing under his Hand and Seal, or by his. Laft 
Wilt and Ten ſhould direct or appoint; and in 17 10 Sir Jabs 
u altering or AY the Kun Will, or making any other 
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Appoi otment touching. the. ſaid, Real, Eda Add the Queſtion/was, 
her this Leaſe and Re eleaſe were, a Revectian of the Will or nav? 
the original Bill. of Pollen being to eſtahliſn the, Willy, and; che (croſs. Bill 
to ſet alide the Will, and have an Account .of dhe Profits; And it 
decreed, that the Leaſe and Releaſe were.a Re vacation of the Will 
2 Vein. 720. 29. s having Iſſue four Dann any no Male Iſſue, deviſes Landeao 
Clarke v. Nabe 5 io Truſt to per wit bis Da Aq receive, the hend 
Berkley. "Profits until ber Marriage or Death; and in Caſe ſhe marriech wih he 
Obnlent of two of the Truſtees and: her. Morher, hen to cod ve the 
Ptemiſſes to her and ber Heirs; but ii ſhe died before. Martiage, or. Mar- 
Tied without ſuch Conſeot,. then to 22 to other, Perſons : Afterwards 
$; married io the Life-T ime of der Father, and with 3 | 
ſettleq Part, of thoſe Lands © on; her aud her Huſband, and died. Aud it 
was had, thar this Settlement v was no Revocation, of the WY Os 
Deviſe or the other Lands. 
Viv. Abe nad hs 30. 80 J. S. having four Deughters, 4 B. Card 7 D. in 1 — by Wal 
Deviſe G - viſes ſeveral Parcels.of his Eſtate ſeverall to. his four D and im 
För Ale devise 50 Truſtees all his Lang, 2 ad Hereditaments, 
es . i E. and F. or either of them, ar u near, thereto ,adjoining,' in Truſt for 4. 
For per Lord until Her . 1445 and in, caſe ſhe marries with 420 Con 2 
fi 
c 


Chanc.Condi- ner Truſters, t t her and- her Heirs, or for ſuch 5 erſon as the ſhould 


ted. Ppoidt. But ig "Caſe, ſhe ſhould marry without Conſent of her 
Conditions T. uſtees, and fotfeit Her Ettate, then to her other Siſters 


equally among 
prom 5 . 3 1 700 the N 2 marred, A. nid che Fee of 
we of C. an ettles b the Marriage (his ining wi „5 * 
2 had theſe Lands in "Jointure) Part of theſe e to ber by his 
and For fei- Will, aftet the Death of het N * alſo 71 per Aunum in Fee- fe 
tures; and if Rent, which was ' dobbtful if i it the 1 not. . N 5 JF $ 
the ſubſtantial qed withodr alterin his Will, Pow 7s in a Lang Be 
— 


dent be pr. Treaty of Marriage, declares, what be will Give him wi 


formed, Equi- Preſent,' and that the will be a better Fortune. at his lors age 
ty hould ſup- This Deviſe to A. in Fee, upon Condition, of marrying with the. Conſent 
Ne Tryftees, be diſpen ed with or performed by her marrying in J. S. 
i Life Time, and wirh bi . Conſent ?. And Cowper C. was of Opinion, that 
viſce: And by the Marriage with the Conſent of the . the Condition is- + dif 
his Lordſhip Penſed with, and the Deviſe become abſolute. 1 
obſerved, that 

it was admitted * hav * ns Forfeitote'; and ſaid, ſhould he taky away the Eſtate from the feſt = 
viſee, when it cannot go to the Deviſte-over, it would deſcend to Heirs at Law, which certainly was 
never the Intent of the Teſtator. One Queſtion in this Caſe way; if the Father giving and ſettling, upon 
4.*s Marriage, part of the Lands de viſed to her by the Will precedent to the Marriage, be a Revocation 
of the whole Deviſe to ber, or only pro tanto, as was ſettled on her upon the Marriage? And Lord Ch. 
held, that the Lands ſettled by the Father, wponthe Ma of A. is a Revocation only pro tanto of the Lands 
deviſed to her, and not of the whole Deviſe, for implied Revecations ought to be plain and certain, and the 
Incenfiſtency moſt apparent, which is pot ſo in this Caſe; : Fot why may bot the Father give his Daughter 
all theſe Lands at his Death, though j it was not proper for him to part with them all in his Life time? Though 
he gave Part by Deed, why may he not give her the reſt by Will? Decreed for Plaintiff the Wife, for all 
the Lands A to hay by will. _ Ibid. And ſee, ante 4 Vern. 720. Clarke v. Berkley, cc. 


2 Vern. 23. 311 wy: Sk his Will and thereof his Brother Executor, and deviſed eas 
Wilkinſon v. . his. Executor all his Eſtate both Real and Perſonal, and four Years after-: 
LR wards he marries, and then by a Codicil makes die Wife his Executgix,: 
And the Queſtion was, Whether the Brother ſhould have the Perſpgal 

Eſtate: And it was urged, that he thould ; for he does not take it 23. 

Executor only, but by expreſs Words of Gift! in the Will, and it appears, 

that there was not ohly a Benefit intended him as Executor, for even the 

Real Eſtate was deviſed to him: But it being in Proof that he had not 

any the leaſt Real Eſtate in the World, it 21 ſaid by my Lord Chan: 

cellar, that the Perſonal Eſtate was defigned him only as Exccutor : And 

it wes Larry. 2 agg for the 1 the Executrix, 
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32. If A. by his Will deviſes all the Reſidue of his Perſonal Eſtate to B. Ms. Rep. | 
and C. and makes them Executorsz and after, by a Codicil, cancels and — 0. 
reyokes every Legacy, Thiag, and - Part relating to B. and revokes bis (7 i. 
being Executor : C. ſhall. have the whole. A Revocation, without a new 2, G. 2. 
Gift, , ſhall have the ſame Effect as if it had been expreſsly given i and 
-whether it be by Codicil or -Qbliceration, it is the fame. © 
32. An Alteration of Circumſtances has been conſidered as an implied 
rer 
384. J. S. being a Bachelor, made bis Will, and deviſed a Legacy of , Abr. Eq. 
500 J. ta his Brother, and other Legacies to other Perſons, and deviſed his Caf. 413. 
Real Eſtate to Eliz. Cloſe and her Heirs; and afterwards intermatries with the Brown v. 
ſame Els. Cloſe, and died, leaving ber Privement enſeint Sich a Song with- Thom 
out, making any Alteration in his Will: And the main Queſtian.in the * pins 
| Cafe was, Whether this Alteration in the Teſtator's Circumſtances did, of Note, this Re- 
itſ;If, without more ado, ambunt'to.a Revocation. + Thoſe who argued porter ſays, 
for ics being a Revocation,: relied: on the Caſe of one Apres (a), in which — 
it was reſolved by the Judges, that where a Man that was uathartied de Ren. 
made a Will and deviſed away: his Eſtate, and afterwards married and g Dec. 1501. 
nad a Child, and died without + making} any ; Revocation of his Will, that where Sir 
this, Alteration of, Citcumſtances Was, in itſelf, a Revocation of the Will. John Trevor 
And a Caſe was cited out of Cicers (, where one thinking his Son dead, _ thata 
deviſed, his Eſtate to another ; yet the Son returning, it was held he ſhould 34 5460 
have it, hecauſe it was! not to be ſuppoſed he would have diſinberited him having Child- 
without; Reaſon. Oo the other Side it was argued, that though Al- ren, was a Re- 
teratin of Cireumſtances might, in ſome Caſes, amount to a Revocation of = of a 
Aa Will yet it qoes gat in this Caſe 3 for there is nothing but what a reaſon- 1 
able Man might du, nothiog unjuſt or unjuſtifiable It pt the Bill of the 
as, Iotention of martying Elz. Cleſe when he made his: Will, tho? perhaps Legatees, 
he; might aot know when, be. died that his Wife was enſeins, or if he did, chiming Le- 
Yet it is not upcommon for many who are lind to, or fond of their Wives, Zu the Eat 
to leave, their Children wholly. in their Power, to make them the more duti- by foch Will : 
* 5 that he muſt; know: the Son would he the Wife's Heir, And the Re- 
28 well as his ; add would have the Eſtate as ſuch, if ſhe did not diſpoſe of porter adds, 
it from bim. Lord Keeper was of clear Opinion, that Alteration of Cir- „e 
cumſtances might be a Revocation of a Will of Lands as well as of u Per- ger, 
ſonal Eſtate z and that notwithſtanding the Statute of Frauds and Perjuries, that Wright, 
which does not extend to an implied Revocation :' But no ſuch Alteration Lord Keeper, 
appears here; tor no Injury is dene au Perſon ! and thoſe are provided ja July fol. 
or Whom the Teſtator was bound tp provide for, and ſo eſtabliſhed the fad d Order 
Will. TT. — : 5 10 netwaniatk zu Sh 6 of Diſmiſfion, 
22 IAEA” x 
t 224 7 K f 
and appears to have anne to be reported to Sir John, by Treby C. J. and ſome 
D Ibid, in a Note. (b.) Vid. Cic. de Oratore, Cantab, Ed. p. 69, 102, &c, Dig. L. 


'25:; Tho? Marriage and the having of Children has been deetned a Re-1 Ld. Raym, | 
vocation of a Will; yet it is only a preſumptive Revocation z for if it ap- 41. Lags · 
pears by any Expreffion, or other Means to be the Intent of the Deviſor, Logg- 
= his Will ſhould continue in Force, the Marriage will be no Revocation 

it. Of, oh oh :2 thre 1 Y GILL & | | 9 

36. A fubſequent Deviſe to a Perſon incapable of taking, is a Revocation 10 Mod. 233. 
of a precedent Deviſe to a Perſon capable. This was approved by the Roper v. 
Couaſel on both Sides as good Law. Thus, in a - = 
37. Deviſe of Lands to A. if afterward the Deviſor deviſes the ſame vin. Abr. tit. 
Lands to B. who was a Papiſt, both Deviſes are void ; for though the laſt is Deviſe (R. 3.) 
void as 4 Wil, yet it is good as a Revocation _ 4 N — 141. 


o 


f 


Vin 277 M. 386. A Deviſe — Deb dated br U A eek 


— viſet, in 10 pay 140. per hνν to- a. Grund- tor Life 

Hawkins, after the making this N the Deviſor Abies Lend Os 

5 hundred Years (Which ie 4 Revocaiol I Lawdfor „ 
Deviſee has an Equity to redeem the. elite 


Prec, TY 40. if Lands are deviſed to one in Fee, and afterward 


$32 9 Ot ante an Tenne 


*) nige Te 


before the . 3 SAH audulet ay 


over the Mortgage to the Plaintiff,” wh& Twas Cv dd by - 79800 t 
Teſtator, and the Reverſion in Fee deſcended to the Heſtato r eit 
Law, Her Cotoper C. the Mortgage tha Revocdtiell gromumto-of d 
viſe of the Annuity, and lhemuſtkeep:down' the'4 r 

Part of the Redem ption'y but bding a [Doviſee ſhow rp: 
rod 4 ths Bund. Wen ec 1.206 OV 1245 Das NM . 
vn Abr. tit. at de yes Land to an Er for Payment ef Debt; and 
A yr : 6; ) 2 gchedule of thin wanannexed to as Remainder 8 
Bernssoltet, Afterwards he mottgages'Pare of ohe'ſ{id 2 r 
©: Carter, Schedule Dabte Wich ade Ncney. And it was Ae css . 
is nat Revoeation, neither in all, nor Pave, and that the 3 — to 
ta all the Debes chat ſhould be owing at the Time of his Death, and not 
to che Schedule: Bebrs only ;' and:phat the Mortgage was only a Security, 
aànd not an A how it ſhould be made. „Bot this N e 

verſed, though wicthouv Prejudice eo Heir at Law. 


2409. 


to 
$84; ſame Deviſee, it is 4 Revocationiiz tote, being inconſiftent with the Devife 


rnel. ws. though ic was agreed, if the Morigage had been to a Stranger, it had been 
Bayley. | a-Revocation quoad the Mortgage = R 
4. J. S. by bis Will ives bis Da ghter 5601. for her nere 

bree, terwards marries her to A. and: der. go L ſor her Portion in Ma 
v. Whumere: and lived four Tears after without 'revoking his Will. After wards 


Pree. 7 q wa Hoſband is a Bankrupt, and er — againſt the 
540 recover 200 l. to make vp the 


AN thus; ther's Executos forehe;00 J. — 
HS NM rr Lord Ch. Parker with, 4 
. a Portion by Will, and ere 


5 60>. Cleatneſs held, tha 
10 V. portion in Marriage, is by the Law! of -all other Nations, as well as Great 
—.— Len ba the Will 3 and _— the 


'Decreed per Lord 'Macclegfittd.”” 


Britain . 
f 
. w es ebas Ho WOW & $04 


ther ye 140 ou 21 Ann. 3137 » 

fas he 4 1 8 5 jy rn, dieren Mother, cis 
—— ROT: of t hea, uK 

altering his Wl 

nel or a4 leaſt. the . 


N "ew 200 J. and died 
a brought a Bill to haye che 
is! ito , for that the 7 
hy he Father in his Life-tin time, was a Satisfaction wo ; Legacy, and a — of the Will ar 
Sac Þ Paxtiog; and the 300 J. was to take place on her marrying with her Mother's Conſent, which could onl ly 


by dee wer the Fler. N, ee the Legaty meer became des ma. rd 8 


* dit ea?! * 4 5 12 1% " "SIT I #1 {14,8 


Vi, FRY 42. Teſtatrix hividgrhre0 Dackfiters E. and N by Wil deyiſed 19 


Deviſe (Y 2.) to A. 800 J. to E. and 5001. to 1 . by Wi * made, Plain 
2 10. p. 158. 


coprted A. and ypo 29 3 Tres 8 
_— i007 1. payable 988 fi oe "wt be og laintiff, in 
& US. mentation of, her D ber 102 "kf 5 IA SAT 4 8 
next Day the N © was h me Day 125 Teſtatr 


was taken il, and died ix 85 Ader out te ie or making a 
Will; : bur ſhe did Heede that Pichi eng that her aden e 4 die 


baxe but 10007. ber, 40d that now ſiace the had, given h Vines 
me muſt” alter Her Will; and 955 for an 58 5 5 * Sa 50 


BY ſhe was li hcheaded, apd* died ſoop after. And it was 17 8 
Beine the Ex cutors, that the Teſtatpr's Aﬀets ak. wa 5 et 
pay Plaintiff the 5 807 upon the Note, and the 1000}, J. Le acy, gd 

"the: Les r left to 57 other two Daughters. And two Points were ewes ; 


A 


» 
* — > 
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7 _— 0 p 5 - - 1 a + * 2a * 2 * as * . 
" % - "* - us of" * 

* » p 1 % 1 —__—_ 

2 6 « . #” 4 * «> * 
3 8 > * 8 y 1 4 2821 

7 > 
. 
* 
l +* | 
4 F 4 
—_— * | , 
* — 


Grit, If this 500 J. Note ſhall he taken in Part of Satisfaction of the 1000 l. 
Legacy? Secondly, If parol Evidence ſhall be admitted to prove the In- 
tent of the Teſtacrix ? And per Lord Ch. Parker, Circumſtances of Tefts- 
trix and her Family may be given in Evidence to expound the Will, but 
not any parol Declarations to explain the Words of the. Will, or to control 
it: That in this Caſe there is no Doubt upon the Words of the Will; but the 
Queſtion is, if the Teſtatrix has not advanced Part of the Legacy in her 
Life-time upon the Marriage of het Daughter? And the Evidence is only 
as to the Satisfaction z and t his Lordſhip admitted the Evidence 

to be read z and directed the Maſter to ſee if there were Aſſets ſufficient 

to pay all the Legacies z and upon Report the Court to derermind as to the 
9yantum due to the Plaintiff. 1 i e er OW8- 1. 

43. J. S. de viſed to M. bis Wife fix Houſes in Bar of Dower, and, ſubject . win, Rep. 
to his Legacies, he deviſed (the reſt of) his Real and Perſonal Eftate to zab, Rider wv, 
his two Daughters, and their Heirs, in Moieties ; and afterwards, in Conſi- . 
deration of the Marriage of 4. bis eldeſt Daughter with B. 7. . by gs bs Lore: 
marriage Articles covenants to ſettle one Moiety of his Real Eſtate to the if Cafe the 
Uſe of himſelf ſor Life, Remainder ta the Uſe of the ſaid B. and A. fronger, be- 
his intended Wife for their Lives, Remainder to the younger Children of cabſe,after the 
the Marriage in Tail general, Remainder to the. ſaid B. in Fee; and alſo ew hot 221 
covenanted that he would ſtand poſſeſſed of one Moiety of all ſach Per- 5 


ſonal Eſt ite as he ſhould leave at his Death (ſuhject only to his Debts, into, J. S. 


| Sa | had executed 
and ſuch Legacies as ſhould amount to 5000.) in Truſt for B. and his ſaid a Codicil,con- 


intended Wife for their Lives, and afterwards to be paid to their younger © Ting his 
Children. Lord Ch. King held, that though this hats ny —— and ul = A cles 
therefote at Law no Revocation of the Will by which the Teſtator had ich Con- 
diſpoſed of his Real Eſt ate, yet that the fame being for a valuable Conſi- frmation was 
deration, was in Equity tantamount to a Conveyance, and conſequently in * Republica- 

vity a Revacation- of the Will as to the Moiety of the ſix Houſes de- 28 
viſed to the Teſtator's Wife, ſo trat J. was inticted to one clear Moiety #he lad b 
of the Real Eſtate, and to an Aecount of the Rents, Cc. thereof, from wrote it over 
J. S's. Death; but .as to the ſix Houſes devifed to the Teſtator's Wife, 2gein, or had 
it being bis: [arent that ſhe Mould have them, the Caurt held, that ſhe *frerward for 
ſhould have a Satis factiom out of the remaining Moiety, and that the Wife * coll 
mould nat fuffer by che Marriage Articles, there bei 


| being enough out of the aſſigned over 
other Moiety * and ſatisfy' the Deviſe of the ſix Houſes te her, a Moiety of 
Thetefote as to the other Moiety of the Real Eſtate, it was decreed, that Þis Real and 
the Teftator's Widow was to have for her Life ſin Houſes, Part thereof, N 
and the Reſidue of ſuch Moiery ſubject to the Wife's Eſtate for Life in the eldeſt Daugh- 
ſix Houſes, to be divided between the two Davghters equally. . by which 
; Hs 44, 2d. $etah * | hs | e {aid Moie- 
ty thus diſpoſed of did no. longer eontinve-any Part of the ſaid J. $.%s Eftate : So that the Teſtator Sewn 
by deyifing a Moiety of hie Real and Penſpnal Eſtate mult, be intended to have meant the remaining Moiety 
only; ds have Heides that Moiety into Meieties. Ibid. 3 34 Note, after the making of the Will and 
Codicil, t he Teſtator arid hid Wite, by Lots and" Releaſe and Fine, mortgaged the Premiſſes; and it was 
e in; W it can only be a Revocation pro tanto. 


44. J. $. on his Matriage with Fes Daughter, ſettled 5001. per Annum on Select Caſesin 
her; he after ward ſurrendered ſome Copy hold Eſtates to the Uſe of his Cbanc. 48. 
Will which he made, and gave the Copybold- to his Wife. Afterward £2909 + 
7 S. on the Death f his Wife's Father became intitled to 1500 U. 9 
ight of his Wife z then J. S. levied a Fise, and made a new Settlement, 
and increaſed: her Iqinture 300 l. per imm, but never altered his Will. 
And per | hanc. the Settlement is a Revocation of the Will, for fuch 
Lands as are compriſed in it; but the Copyhold is not, and therefore paſfes 
by te Will. 7 on [3t 11932000) ED 
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Vor. V. 6 U 7. 8. 


Select Caſesiv 45. J. S. in 1699 leaves to A. $7841. in Troſt, to be by het iny in 
| Chanc.63- Lands, and to ſettſe the ſame on herſelt for Life, Remainder to the Heir 


534 
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__ (6) Of, Waills.and Teftaments. 


1 


1 


Scudamore. Of B. A Decree was had againſt A. to lay out the Money in Lands, and 
to ſettle the ſame according to J. $.'s Will. 4 purchaſes Lands to the 
0 200 J. and deviſes thoſe Lands to C. (who was Heir at Law 
to B. A ee. and =o ſeveral Legacies, which could not be paid 
if the Deyiſe, were not to be taken as Part of Satisfaction; and for that 
Reaſon it,was ſo decreed, per Lord Chanc. King. | , 
Vin. Abr. tit. 46. A. and B. were Tenants in common of Lands in Fee. A. by Will, 
Deviſe (R. 6.) dated 25 Jan. 1719, deviſes her Moiety of the ſaid Lands unto Truſtees 
O. zo. p. 148. and their Heirs, upon Truſt to ſell the ſame for the Purpoſes therein men- 
Lumber v tioned; and afterward A. and B. made Partition by Deed, dated 16 May 
3 Wil. Rep. 1722, and a Fine was levied, and the Uſes were declared to be, as to one 
169, by way Moiety in ſeveralty to A. in Fee, and as to the other Moiety in ſever 
of Note cites to B. in Fee, In 1724. A. died without revoking or altering her ſaid Wi 
we — ye, leaving J. S. her only Son. Lord Chancellor declared, that the Will was 
Ceniteve up well proved, but referred it to the Judges of B. R. whether the Deed of 
0 


to be ſo 16 May 1722, and the Fine levied, purſuant thereto, was not a Revocation 
5 I of the Will. And Raymond Ch. J. Page, Probyn and Lee Juſtices, certified 
ſter's Boo 


wart * their Opinions to be, that the Will was not revoked by this Deed and Fine, 
parts ray and that A. s Share of the Land contained in this Deed and Fine doth paſs 
King concur - by the Will. | | | 

„and or- n | 
3 the ſeveral Truſts in £s Will ſhould be eſtabliſhed: But adds, that if 4. deviſes Lands and 
levies a Fine, and the Caption and Deed of Uſes are before the Will, but the Writ of Covenant is returnable 
after the Will, this ſeems a Revocation ; becauſe a Fine o es as ſuch from the Return of the Writ of 
Covenant, and not from the Caption, See Salk. 341. d and the Lord of Say and Seale ; and 
this is an hard Caſe, ſince by the Caption the Party Conuſor does all bis Part, and the Reſt is only the AR of 
the Clerk or his Attorney, without any particular Inſlructions from the Party. n 


Ms. Rep. 47. By Marriage- Articles it was agreed, that the Wife's Lands, whereof 
Parſons v. ſhe was ſeized in Tail, ſhould be conveyed, to the Huſband in Fee; they 
Freeman, M. married, the Huſband, made his Will and deviſed theſe Lands z then the 
WED Huſband and Wife ſuffered a Recovery of theſe Lands, to ſuch Uſes, and 
for ſuch Eſtates, as they ſhould jointly appoint, and in default of ſuch Ap- 
pointment, to the Uſe of the Huſband and his Heirs. She died without 
appointing. Per Hardwicke Chanc. This amounts to a Revocation of the 

Will. And in this Caſe the following Rules were laid down. | | 
48. If a Man ſeized in Fee deviſes, and then makes a Conveyance by Fine, 
Feoffment or Recovery, and takes back a new Eſtate, it is certainly a 

Re vocatio; and ſo if he takes back the old Uſe unaltered, from a 

ſumption that he could not have made ſuch a Conveyance, without an 
Intention to alter his Will : But if after making his Will he had made a 

Leaſe, or charged it with a Sum of Money, Sc. it would only have been 
a Revocation pro tanto. The Rules are the ſame in the Deviſe of a Real, 
and of a Perſonal Eſtate, with regard to Charges made afterward : But if 
a Man, having an equitable Eſtate in Fee, deviſes it, and then takes a 
Conveyance of the legal Eſtate; it is no Revocation. The equitable 
Eſtate will not paſs by Will, but the Heir at Law by deſcent of the 
legal Eſtate, may become a Truſtee for the' Deviſee, who may call for a 
Conveyance of the Eſtate. If a Man contracts by Articles for the Pur- 
. Chaſe of Lands, and before a Conveyance, deviſes the Lands arid dies; 
the Deviſee ſhall have the Lands and call for a Conveyance, from the 
Vendor. If a Man, ſeized of a legal Eſtate, makes his Will, and then 
conveys the legal Eſtate to another in Truſt for himſelf, it is a Revoca- 
tion. If in this, Caſe the Huſband had only taken the legal Eſtate by. the 
Recovery to execute it into the equitable Eſtate, it would have been no 
Revocation z but new Uſes are appointed, and though the Wife died with- 
out making any Appointment, that will not alter the Caſe, for here = 

X ; F 4 roo 
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n 


took the Fee by the Rebovefy differentiy qualified, ſobject to different 
Conditions, differently conveyed. But if two Parceners make Parttjoa, 

levy a Fine, and declare the Uſe, that wilt not be 'a Revocation, becauſe it 

is to effectuate the Partition. 77 
49. A. being ſeized in Fee, ſettled his Eſtate by Leaſe and Releaſe in Lill. Pract: 
1712 to the Uſes therein after ſpecified, with Liberty nevertheleſs kt his Will Conv: 390, 
and Pleaſure to-diſpoſe of, alienate or change the ſaid Eflate, of any Part 422 g 
thereof, for any Eſtate or Eſtates whatſoever, as he ſhould think fir, and p,,ouberge. 
to revoke all and every the Uſes'thereby limited, and then declares the Fitzgibb. Rep. 
Uſes to himſelf for Life, with ſeveral Reminders, and 4 Reminder over 207. 8. C. and 
to D. in (Fee) Tail. The faid Deed contains the following Powers: Firſt s to the In- 
A Power for A. by any Deed or Writing, ſigned, ſealed, and delivered in welirestion, 


in 
the Preſence of two or more Witneſſes, to demiſe, leaſe, limit, or ap- — 2 
. the ſaid Premiſſes to any Perſon whatſoever, for any Term or that put it in 


erms whatſoever, and ſor fo much yeatly Rent as be ſhould think fit. —_— 
And that it ſhall and may be lawful to and for the ſaid A. at any Time — — 
during his natural Life, at his Will and Pleaſure, to grant, ſell, or de- other, ag i 
mile the ſaid Premiſſes, or any Part thereof; or by any Deed or Writing could be of no 
under” his Hand and Seal, or by his laſt Will, &c. in Writing, ſigned, Uſe but to 
ſealed, delivered, and publiſhed, in the Preſence of three or more Wit- Sire f. an 
neſſes, to revoke, ' repeal and make void, all and every, or any the Uſe Jinited 
and Uſes, Eſtate and Eſtates, Truſts and Limitations before raiſed, and the Efate; 
to declare or limit the ſame, or ſuch new Uſes as ſhould ſeem moſt meet and as 4.'s In- 
to him, and then and from thenceforth, the Eſtates before limited: and. ſo tention was, to 
revoked, to ceaſe, Sr. And that the ſaid A. may, diſpoſe of the ſame Pleag fich « 
Premiſſes, and every Part thereof, to ſuch other Perſon and Uſes as he 10110; fad 
ſhall think fit; any Thing, Ec. to the contrary notwichſtanding. The bo would to: 
firſt Part of this Proviſo, viz. to grant, ſell, or demiſe, appears inſerted abridge it. 
by Interlineation.——In 1715 A. by Leaſe and Releaſe, reciting that he Ibid. 223. 
was indebted as ſpecified in a Schedule annexed, conveyed his Eſtate. to 
V. R. and . S. and their Heirs, in Truſt to pay the ſaid Debts by the 
annual Profits, or Mortgage, or Sale of the Premiſſes, and after Payment 
thereof, to pay the Overplus, if any, and reconvey ſuch Parts of the 
Premiſſes as ſhould remain unſold, to the ſaid A. or to ſuch Perſon and Per- 
ſons; and to ſuch Uſes, Sc. as A. by any Deed or Writing, under | his 
Hand and Seal, atteſted by two or more credible Witneſſes, ſhould. li- 
mit, Sc. This Releaſe was atteſted by two Witneſſes only. 4. died 
without Iſſue. Lord Chancellor, aſſiſted by Lord Chief Baron Reynolds, 
and the Maſter of the Rolls, was of Opinion, that 4. intended to reſerve 
an abſolute Power over this Eſtate, and either to revoke it by an expreſs 
Revocation, or by 'a Conveyance to different Uſes, which are the two Kinds 
of Revocation, as is evident as well from the Preamble: which is interwoven 
with the Conſideration of the Deed, as from the Proviſo: And in Conſe- 
quence of that Intention, it isreaſonable to ſu he meant to have a Power 
to defeat it without taking any Notice of it, and if no Power had been 
reſerved in the Body of the Deed, then would the Preamble havg given a 
general Power. That a Conveyance to different Uſes would have been 
a Revocation as effectual as an expreſs Revocation, and that he thought 
any other Conſtruction would be forced and unnatural. That if A. had 
ſtopped with the firſt Words of the Proviſo, viz. to grant, ſell, or de- 
miſe, he had reſerved an abſolute Power. Then come the Words, or by 
any Deed or Writing. Or is plainly a Disjunctive introductory of a dif- 
ferent Sentence, and a different Power, which is plain by the Words im- 
mediately following, viz. + And then the Uſes ſo revoked and repealed,” 
which refer to the expreſs Power of Revocation, That if the ſecond Part 
of the Clauſe, or by any Deed or Writing, Sc. had been 4 (and it 
had bees) or to repeal, &c. it is plain they would be diſtinct Powers: And 
his Lordſhip aſked, Why thoſe Words ſhould alter the Caſe ?, That the 
bras“! | Citcumſtance 
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1 "© Of Uilis' and Trams. 


Circumſtance of dee Witelies, is 1 to the expreſs Da 
oo; but it neither goes to the firſt Power, nor to the general Power of 
49550 Wr A. ſhall and 
may 5 dt „Oc. which is as much a diſtinct Power as can be, and is 
larger T N d ap the arſe 4 To 29 this he might give his Eſtate (Tail) by Will. 
Revocation could not by this CooſtruRtion doe 
1 K 5 9 mer of Rev firſt. Power he could not be reinſtated 
in his former without a Conveyance and Reconveyancez nor could 
de beser l. But admitting it to be ſo, be thought general In- 
tention is not to be ſy perſeded, becauſe a Rae Page of, the Deed 
is. Surpluſage: And Dor the winds legal Eſtate paſſed to the Truſtees 15 
the Deed of 1915. Decreed 12 ͤ Jm 1530. 
» Will. Rep. 50. Tho? a Covenant or Articles do nòt at Law revoke a Will, yet if en- 
Couer tered into for a valuable Conſideration, amounting in Equity to a * Con- 
gr, Veyance, they muſt conſequentiy be an equitable Revocation of a Will, or 


of any Writing in Nature thereof. A Woman's A is ren a 
Cale of Sir Revocation of her Will. 


Barnham Ry- 
der and Sir Charles Wager. Ibid, 332. 4 Sex 4 i. 


a 


3 WII. Rep. 1. Tenant in Tail, Remainder to himſelf io Fee, deviſes his Lands 10 

i6 Marwood 4, und then ſuffers a Recovery to the Uſe of himſelf in Fees and dies wikh- 

out Iſſue male; this is a. Revocation of the Will. 

Vin. Abr. tit. 32. A. 23d June 1729 made bis Will, and executed two Duphi 

Deviſe (R. z) thereof before three Witneſſes, and made B. and C. (fince decoa ſed) 

Du. 7. F. 740. cors; and one of the Duplicates was delivered to B. 4. died 2 Od. 1730, 

. and about three Weeks before his Death he made feveral Alterations and 

. Obliterations with his own Hand, in the Duplicate remaining in his un 
Cuſtody, making a new Deviſe af his Real e, and a pew reſidoary Le 


ee, and a new Executor, entirely ſtriking out the Names of the Gr 
— reſiduary atee and Exgcutors, and altered ſeveral of the 
former cies, and inſerted or, interlined new Legacies z and ſaon; after 
wrote another Will with his own Hand, agreeable id a great Meaſure, bu 
= * ther, to the Will or Duplicate fo. aktered, with Concluſon in 
$; * Io witneſs whereof I the ſaid Teſtator have to each Sheet 
42 Ae my Hapd, and to the Top, where the Sheets are fixed togetber 
« my ng and Seal, and to the, laſt thereof my Hand and Seal, and to 
& 2 Dy plicate of the fame Tenor and Date, this Day of 
« 1 But thete was no Si „or fixing together. Teſtator ſoon 
began do writs another WI W rd for Ward with the laſt, fo far 
75 — byt went no farther then dev iſing his Lands. Teſtator lived 
ys after, and was in good Heal „and might have finiſhed. and 
| _— both of Ether of the latter Wills if he had thought fit. Teſtator 
never ſent or called u . for, the Duplicate of the. firft Will in his 
Hands, though B. lived in 1 Dun. After the Death of the Teſtator, all 
ehe Teſtamentary Papers or Schedules were found lying all in looſe and 
feparate Papers upon a Table in 15 Cloſet, not ſigned; or executed; 
the e of the firſt Will was found on the ſame Table, — 
obliterated; (ut ſipra) with his Name and Seal thereto. whole and un- 
eancelled. Sentence was given in the Prerogative Court, for the Nupli» 
ee of the firſt Wilt in B.'s Hands, and confirmed upon Appeal to the 
elegares, viz, Lord R „Ch. J n Dr. Tisdale and Dr. 
mten, (who were all the Gd preſent) after four Days ſalemn 
Hearing, and upon a Commiſſipn of me (granted by Lord Chase. King, 
upon the Petition * 8 the Executor named in the new Will! was 
again affirmed hy 1 all the Delegates (except Dr. Pj 20 
viz. of the 2 ou C. B. Page J. and Camm B. and two 
e f chiefly an the, R as the. (ſays he 
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heard, that the Teſtator did not intend an Inteſtacy, and by the Altera- 
tions and Obliterations, in his own Duplicate of his firſt Will, be appeared 
only to deſign a new Will, which as he never perfe&ed, the firſt ought 
to ſtand 3 and Teſtator not calling for the Duplicate of the firſt Will in 
B.'s Hands, ftre 
ſtroy his firſt Will, tin he had perfected another, which he never dict. 

53. P. S. deviſed all his Real and Perſonal Eſtate to Truſtees A. B. and C. 
their Heirs, Executors and Adminiſtrators, in Truſt to pay 16 L. per mu 
to the Plaintiff (his two Siſters) for their Lives, and after ſeveral | 
the Surplus in Truſt for the Difſenting Miniſters at Reading, Se. and gave 
300 J. to each Truſtee, and 20 l. per Ammem'to each, while they took Care 
in executing the Truſt. Afterward by Leaſe and Releaſe of ſubſequent 


ec . 


ngthens the Preſumption of his Intent not abſolutely to de- 


MSS. Rep. 
Mich. 1734. 


Lloyd Ur. 
& al y. 
Spillet & 47. 


Date to the Will, the Teſtator conveyed all his Real Eſtate unto- and to 
the Uſe of the ſaid A. B. and C. and their Heirs, with a Proviſo co be 
void on Payment of 10s. And by another Deed of the fame Date, the 


Teſtator gave all his Perſonal Eſtate to ſaid A. B. and C. Proviſo to be 
aiſy void on Payment of 10s, But F. S. kept both the Deeds in his 
own Cuſtody, and ſoon after died.z and the faid 4. B. and C. obtained 
A1miniſtration cum Teflamento, annexo as Truſtees. The Triiſtees for ſome 


Years paid the 15 J. per Annum a- piece to each of the Teſtator's Siftery ; ; 


but afterwards refuſed to continue the Payment thereof, and alſo refuſed 


to pay any of the Diſſenting Miniſters z but kept the Rents, &c. to their 
own Uſe. The two Siſters — Heirs at Law) and their Huſbands, 


brought their Bill againſt the ſurviving Truſtee, inſiſting that the 
of Conveyance of the Real Eſtate, and the Deed of Gift of the Perſon 


4 


Eſtate had revoked the Will, and that there was a reſulting Truſt for them, 
as Heirs at Law or at leaſt that they (the Siſters) were intitled to their 
151. per Annum Annuities. Defendant infiſted on Plaintiffs having for- 


feited their Annuities by bringing their Bill, there being a Clauſe in the 
Win, that if they (the Siſters) diſputed the Will, then they ſhould for- 
feit their Annuities. Lord Chanc. Talbot decreed, that the Annuities 
ſhould be paid to the two Siſters, with the Arreas and growing Pa 

ments thereof; but the Surplus was decreed to go to the Diſſenting Mi- 


* 


niſters. 

54. Sir Fobn W, 
tees for the Term 
cember following he deviſed the ſame to other Truſtees for 300 Years, 
in Troſt to pay ſome particular Debts by Specialty mentioned in the Deed, 
and all Incumbrances that affected the te. In June 1723 he died; 


<> by Will, in 1722 deviſed his Eſtate to Truſ- 


MSS. Rep. 


200 Years, for Payment of all his Debts. In De- Mich. 9 


2. Weld v. 
Acton, &fc, 


veſtion was, If the Deed in December was a total Revocation of 


and the | 
the 450 Nr Term? And at the Rolls both Terms being held to be 
conſiſlent, the Plaintiff now brought a Bill of Review; and Talbet Lord 


Chanc. was of Opinion, that the Deed in December was intended only as 


a collateral Security, for Payment of the Debts therein mentioned, and 
ſuch others as were a Charge on the Eſtate; and that Sir Jobs did not 
depart from his former Intentions of paying all his Debts, but only to 
give preference to thoſe comprized in the 300 Years Term, who by vo 
were preferred to the Simple contract Debts; and therefore he declared, 
that ſo much of the 200 Years Term ſhould be ſold as would ſatisfy. the 
Purpoſes of the Deed ; and afterwards the 200 Years Term ſhould com- 
mence. | 3 


Vol. V. | "+ $i ; | | 2. In 
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2 Will. Rep. 35. Jeb! Lord. Commiſſioner rook 2 Dillcrence EE Will — p 
250. James Besd gained upom atweek Man, and u Miſre preſentation or, raud 
n for if a Will be gained from ſuch: by falſe Wiegen, this: is not a 
ſufficient, Reaſon to ſet it alide in Equity ; as was determined in the 
Duke of Newcafi les's. Will, betwixe, Lord Thanet-and Lord Clare, and in 

the Caſe.of Bodvitand Roberts:., where à Dced which is not revocable 

as A Will is, is ſo gained from. ſuck a Perſon, and without any valuable 

deratiqn, the ſame ought to be ſet aſide in Equity. 
Via. Abr. tt. 35. K Will obrained: in Extremis and upon Importunity of Teſtator's 


Deviſe (Z. 2.) Wife, his Fang MAS guided. in the mg of his . has been ſet 
Ca. 7. p. 167. aſide. a 
Money penn 


Vs Brown. g 03 


4 WI Maat concerning Land a my t' ood at 1.0 as 4548 

e and yet be ſer afide in 7 Prang: As Where 

| Will. Rep. 58. A. by Witt had deviſed his Lands to M his Mother in Fee ; M. 

287, 289. 9 2 told by 17 that this Will would not be good, but ought to 

Goſsw. Tracy. he guarded, as e 8 it, atid that he would make another Will for 4. 
ta a 


28 which þ e wouf te Moufd be ſufficiently guarded. J. S. afterward 
ſ 


e Will, 57 Which A. gave che Land to M. for Life only, Remainder 
FR F. in Fee. Upon a Bill te eſtabliſh rhe firft Will, becauſe of the 
J. S had told i in rackices uſed in obtaiding | the after Will, Lord Chanc. Cotper direQed 
A. and not M. 2 ye in Mitadleſes, where che wo was made, though the Lands lay 
that the 0. in $9rop/Bire, to tfy whether the Will, by which the Lands in'Fee wert de- 


was yoid for 


want of ts Viſed' to A. Was ite Laft Will of A. 


l ; 
pn. fe de be odd de ache Wil for 4 Aunt Niall be effefiually guarded, and 


had made another Wiltf6r A. wheteby the Eſtare lad been deviſed to M. for Life — Remainder 0 5 . 
in Fee, this would be © gped will in; Law, if atte Eviden purſuant, tn 2 4 of Fraude, but would 
e 


Equit) the Fraud i but ae the Evidence | the 7 eſtator's being non compos e 


may yet be ſet ide. in Equity for Fraud ; As if A. ſhould agree to give B. Bank Bills to the amount of . — 


64a Mhion u B: & Wut, and thiredy deviſe lis Land td H. and accord} 
== bis WII, ad A. gives g. re * forged j this though. a good 


2 
a Heir f Per © bang; Ibid. 2 V. 
L eee ee i 


Vin Abr dt. 6.5 A BH vis denz to be refieved againft a Will obtained by gun 

N (Zea 2.) nh ps it!on, this Cafe. The Plamtiff's Son had made a Will in 

Ca. 11. p. 167. f Pe 100 00 theteby devifed all His Real and Perſonal Eftate to the 

4 4e Ptaibriff, his Father, bot kale it ſ6on aftet, ar a great Diſtance from his 

deres Father, Of 4 Henke of which de die, Defetidant perfuaded him ro 

make 4 new Will, bw fort Time before lis Death, whereby he deviſed 
Alt his Reat end Het bnal Eſtate to Defendant (being his Kinſinan ) u 
Truft to pay iis Debts and Litgacies ; but ſays nothing of the Refduum; 
khefe bl A artery CHbfe of revoking all former Wills, Ec. There were 
Teverdt Witnefſes to bes Ve an iet and Contrivance, and falfe Sop- 
gestion to düse the Teſtdtot tö thake this new Will, ſufficient to acl 
Hs C6utt that It was Unfaifty obtained, but the Will was regularly ſigned, 
ſealed, and publiſhed, according to the Statute of 29 Car. 2. and ſo a'good 
Will at Law. Lord Ch. J. Parker, having taken Time to conſider of it, 
decreed Defendant to account for the Perſonal Eſtate, having juſt Allow- 
ances, &c. and to convey the Real Eſtate to Plaintiff, ſubject to the * 
ment of Teſtator's Debts, as a Truſtee for the Plaintiff, 


* 
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S0. "A-Bill-way-likewiſe brought to, ſet afide's Wü of « Perſonal Bftare, . wil. rep, 
and to ſtay the Probate, opon a Suggeſtion of its bei tained by Bravd' 286. Stephen - 
auch the Defendunt Jdemurred to che Juriſdction of Chantery,' wherevpyri : 8 


een was moved for, iofiſting that the Demutrer ebnfeſſ te 


I aug, Gardi 
and that Fraud was eoghizable in Equity as well av in the Spiritual Court; 1. E 
dur the Injunction was denied. 140 Fah ieee er a 1 15 the — g 


4074 bf nind ann foal wo weil} 16 bins 5d it Num 110 ee of 
Fraud relating to a Will of Perſonal Eftate, and can examine the Parties: by; Way — tion touc 

the ſame, and if the Will was read falſely to Teſtatrix, then it was not her Will. Ibid. * 
61. Where a Bill is brought to prove a Will of Lands, the Sanity of the Will Rep. 
Teſtator muſt be, peared but it is otherwiſe in Caſe of a Deed, of Truſt * Harris 
co ſefl for. Beymegt of Debts, OO Mad I ſogledew. 
n CCC ² AA ²˙ ae A. 44-4 A Will eas ſet 
ade after forty Yeary Poſſeſſion under ir, upon Accent of the LKvity of the Deviſay, ud Although in Pre- 
Judiceof Purchaſer, | Vit. Abr. tir. Bleviſe, M. a.) F. 1691 Sure e. Ferhat. 


g. 11 1 cl 0 you. 
N: B. — A 


„ 3 a r r 
Wu having telatibr-only to the Teftator's' Deathz and not Vin. Abr. cit. 
to the Making Fos dib his Denth he is Muſter of His own. Will, and Deviſe, (H. 6.) 
therefore the Wil oH a Papiſt in Irrlanu wn held rs be avoided by ſub- . * 
fequent Statute made in that Kingdom, which. enäcts, that the Lands of Morgan. 
mW W beret Eatlded. a g ne 

is 76 1 „nne dan 14 a 4am Db les ions nem 
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Wh r btainin Will is examinable. 
3. Where Fraud in qbtaining a Will is exaniinabfe,” . 


TAL, . 


©&# # 


| 10 9/1460) 1893 „een 34 uti zi £9400) zen epd 
62. It has baeefeids. has. Waile (of. Bethel Eſtates only) thoughgaine! 
by Fraud, if proved in the Spiritual Court, are not to be controverted in 
Equity. Thus where — . | 
6538. A. made his Will, and thereby gave the Plaintiff the greateſt Part of 2 Vern. 8. & 
his Perſonal Eſtate, to the Value of 50001. as was proved in the Caſe, 71 — * 
but one B. his Maid-Servant, had in his Sickneſs, prevailed on him (as 
was alledged) to make another Will, and to marry her a Week before 
his Death, when he lay in his ſick Bed, at fix of the Clock at Night, 
though it was really proved- by two Miniſters, that ſhe was, a Year be- 
fore, actually married to the Defendant” M. and was then his Wife; and 
that M. procured the Licence for the Marriage of 4. to B. And this 
Will being ſet up by M. Executor to B. though it appeared there was as 
groſs Practice as could be, in gaining the Will, the Teſtator being non 
compos, both at the Time of making this Will, and alſo at the Time of 
. bis ſuppoſed Marriage; and that in his Health he knew that M. and B. 
were marnied ; and that B. ſuppreſſed the firſt Will: Vet that Will fo ſet 
up, being proved in the Prerogative Court, and the Matter in Queſtion | 
being purely relating to the Perſonal Eſtate, the Lord Chanc. was of ,Opi- 
nion, that whilſt that Probate ſtood, this Matter was not examinable in 
Chancery ; and though the Fraud was fully proved, and was opened to 
him he would not hear any Proofs read, but diſmiſſed the Bill. +2 | 
64. So where an Executor proved a Will of a Perſonal Eſtate, wherein 1 P. Williams 
one of the Legacies was forged; it was decreed, that the Executor had no 1 
Remedy in Equity; but ought to have proved the Will, with a ſpecial 
Reſervation as to that Legacy. | 
65. But though Wills (of Perſonal Eſtates only) gained by Fraud, and 2 Vern. 76. 
proved in the Spiritual Court, are not to be controverted in Equity, yet if Nelſon v. 
the Party claiming under ſuch Will comes for any Aid in Equity he ſhall — 
not have it. 
66. It has been determined likewiſe, that the Courts of Equity can hold 1 Str. 673. 
Plea concerning a Legacy, and likewiſe concerning the Deviſe of the Re- Marriot v. 


1 fiduum Marnot, 


— — od 2 - 


1s and Teſtaments. 
— | ' —— — — 
Aduum, which. is but a Legacy: And they may in notorious Caſes decree 

a Legatee, who bas. obtained à Legacy by Fraud, to be a Truſtee for 
another: Mf the Drawer of the, Will ſhould inſert his own Name inſtead . 

of the Name of a Legatee. - t ther; fit gh rote er 
1Abr.Eq.Ce. 67. But it has been decreed in the Houſe of Lords, that ag Will of a Real 
406. Branſby Eſtate could not be ſet aſide in a Court of Equity for. Fraud or Impeofition, 
v. Kemidge. but moſt firſt be tried at Law on Deviſavit vel non, being Matter proper 
for a Jury to inquire into. CAS an Warm 
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£F* Since the Sheet which contains the Matter relative to Signing, 
Atteftation, &c. was worked off, the Caſe of Windbam v. Chetwynd 11. 
been publiſhed ia Maſter Burrow's Reports, wherein the principal Ob- 
jection was, that the ſubſcribing Witneſſes to the Will were not at the 
Time of their ATTESTATION, credible Witneſſes: And the Judgment of 
the Court . thereon, as delivered by Lord Mansfield, is ſtated in a very full 
and perſpicuous Manner: In this Judgment is explained. what 'is to be 
underſtood by the Words Credible and Competent ; and after entering very 
largely into the Law reſpecting Atteſtations, it is determined that - a Be- 
nefit given to a ſubſcribing Witneſs ſhould not anaul his Atteſtation, and 
make the Will void, as at the Time of his $UBscRsIBING, if at or after the 
Teſtator's Death, the Witneſs be diſintereſted, and competent to be exa- 
mined in Support of the Will. EO ITS 

This Judgment has not, that the Editor knows of, been ſhaken by any 
ſubſequent Adjudication ; though it muſt be added, that ſome of the 
Principles on which it is founded, have been lately controverted. - 


— — local. 


” A. 
BATEMENT. — 
pleading in. See Pleas.. 


De, See Remainder. — — 
 Abjuration of a Felon. See Coroner. — 
Accord and Satisfaction. — — 
Account. —— — 
Ac etiam Bille. See Bail. —— — 
Action in the general. — — — 
3 S = — 
A, umpfit. . Lernt —— 
— — See Appeal. „ I 
b Aſſault. See Aſſault. —_ — 
— againſt Bail. See Bail. — — 
—— upon the Caſe. — — 
— of Covenant. See Covenant "0 —mß— I; 
—— for Criminal Converſation, See e. — 
— „7 Debt. See Debt . — — 
Dower. See Dower. — 
Detinue. See Detinue. — _ 
13 See Ejednent — — 
See Eſcape. 2 — 
— wb Executors. See Executors, — — 
— by Executors. See Executors. — — 
—gainſt a Hundred. See Hue and Cry. — 


—— for malicious Proſecution. See Aion upon the Caſe. 


meſne Profits. See Ejefiment. 
—-— 2 Nuſance. See Action FINER the Caſe. 


Ad Quod Damnum Writ of. See Highways. 


Adultery. See Marriage. — 
Aﬀeerment. See Fine. . 
Aidavit. 85 
Age. See Infancy. ——— 
Agreement. — — 
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—— of Probibition. — 
— Dui tam. — 55 — 
of Replevin. See Replevin. as —_ ww. 
Scire facias. See Scire facias. — 
— for Subtrattion of Tithes. See Thbes. — 
Tranfitory. — 
—— of Treſpaſs. See Treſpaſs. — — 
Trover. Trover. — — 
—— for Words. See Slander. — 8 
AR of Parliament. See Court of Parliament. 1 581. Statute. 
Addition. See Miſnomer. — 
Adminiſtrator. See Executor. — — 
Admiralty. See Court of Admiralty. — — 
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7 of Exceptions. 


—— Exchange. See Merchant. 
— in Parliament. See Court 7 Parliament. 


I .N D 
Ale-Houſe. See Inn. — — 
Alien. —— Kot 
— Merchant. See Murcbant.—— — 
AlledgingDiminution. Ste Error. — — 
Ambaſſadors. — 
Amendment. | 3 
Amer ement. See Fine. — ——ů— 
eee. See Heir. — — 
Annuity. — 1 — 1 
Antient Demeſne. — — 3 — 
deal. RN * | Modi 
Bitrament. — 2 
Bitratèꝰr. See Arbitrament. — — 
ult. nn ; 2 
Neis in the Hands of an Executor. See Excl. PT" WP 
Heir. See Heir. | — — 
7 See Forfeiiure. — ©; a 
Atlaint. See Jurits. r 2 
Attor 3 EIT ROY 
Aumita Juerela. * 3 
tor, See Account, — * 
rege. See Merchant. „ — 
Fodor, See Rep levin. — 3 
Auiborily. . a” 
1 x See Arbitrament. —— — 3 
4 * B. | 
Hat; in à Civil Cafe. Ge, — — 
S — Criminal Caſe W. 2 —2 
Baß, FS 1 
— of a Liberty. See Baili f. — 
aner. __I See Bailiff. . —— * 
| LAI or Receiver. See Account. — So 
—— of a Sheriff. See Sheriff. _ — _ 
duct. See Sheriff. — = = 
Bailment. — , — — 
ron aud Feme. 4 Ae — — 
ter. — jen MY a, 
antrupt. — 3 — ; — 
2 and Sale. — 2 
arr Plea in. See Pleas. 8 PETS 
Barratry. —— = — 
arch. ——— | — _— 
Beacon. See Prerogative. — | _ 
k eaſtiality. See Sodomy. — — — 
275 of Clergy. See e Felony. _ — 


1 581, Statue. 4 
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Bill of Sale. y | — — — 


| 1 
Bona Notabilig. See Executor. — — 2 
Bond. Ste Obligation. — 3 
— of Bottomry. See aloe — — 3 
—— Reſignation. See MP — — 4 
Borough Engliſh. — 1 
Bribery in on Eletion = Menber of rel See Court of 
. Parliament. — 1 
for obtaining an Offs. - & 806 a. — '3 
Bridge — — 1 
I Money into Court. See e Te ender. — 5 
Bu ggery. See — — — — an 24 
Burgl — — 1 
Buying in « Title, 2 * — — 3 
Bye-Law — — — 7 
CE: 1 
Capias ad Satisfaciendum. See Execution. — 
Carrier. —— — 
Cartway. See Highway . — —_ — 


Caveat to a Vill. See Executor. 
Certificate Goods. See e Smugg lang. 
Certiorari | 
Champerty —ͤ— 
Cbance- medley. See n 
Charitable Uſes. — 
© Charter-Party. See Merchant. 
Chaſe. See Court of the 3 
Cbeat. See Fraud. — 5 
Church. See Church-warden. 


Chur C b-warden. _— — 
Clergy Benefit of. See Felony. 

Coin. See Prerogative. .— 

Colour in Pleading. See Pleas. * 

Commil ment. — da 
Common. 8 — — — 

Commoner. See Comman. — — 
Common Prayer, — Gs. | Sn aus —g — 
Conditions. ; — 0 4 
Confeſſion, See Buldence. — — — 2 
Conſervator of the Peace. See *. FN the Peace. — 3 
Conſtable. — 1 
Continua Claim. See Deſeent. — — 2 
Continuance in Pleading. See Pleas. 4 
Conventicle. See Hereſy . — 3 
Conuſance. See Courts, T 
Conveyance fraudulent. See Fraud. 2 
Coparceners. . — 1 

7 Copybold. W — 
2 — 


orporgtion. 


Core of Blood. See Forfeiture. 


1 
„ * | wit, 990 GE 
—— in an Aftion of Ejetiment. See AN — 2 
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ADVERTISEMENT. 


Mi vol St. | 
00 Ans i205 
A ROM the, Nee firſt Publication 
of the ſeveral Volumes of Bacon's Abridgment ', it has _ hitherto. proved a 
principal Defe& in that valuable and copious, Fund of uſeful and important 
Learning, that for want of proper Tables or Indexes to it, a great Part of the 
original Information it contains, as well as the more modern Caſes that have 
been added, are not to be found without ſuch Inconvenience and Loſs of Time, 
as greatly to retard and prevent the proper Uſe of that extenſive Work. The 
Compiler of the preſent Tables, having long and much experienced theſe 
Diſadvantages in the Courſe of very frequent Peruſals and References to 
the Nzw AszIDoMtntT, has in the preſent Publication ſupplied a Purpoſe fo 
very defireable to thoſe who are N of this valuable Work, by the 
following new Tables. 


iſt, A Table of the Names * near 6000 Caſes therein abridged and digeſted, 
formed upon the Plan of that compiled by Mr. Viner, and annexed to his ge- 
neral Abridgment of Law and Equity, with this only Difference, that the Re- 
ferences in the preſent Table are to the Volume and Page, and not to 
the Titles and Diviſions as in Mr. Yiner's Table ; becauſe many modern Pub- 
lications have cited Caſes and referred to the Volume and Page of Bacon's Abridg- 
ment, and not to the Titles and Diviſions thereof; and becauſe it is much more 
eaſy to find the Caſes by the former than by the latter Method. 


Ad. A Table of the Statutes, or Acts of Parliament cited, referred to, or ex- 
Plained ; being compiled on the Model of that prefixed to Cay's Abridgment 
of the Statutes. The Utility of this Table is obvious to any Perſon who wants 
to ſee the Coinments and Obſeryations of the Courts of Juſtice upon any par- 
ticular Act. 


3d. A Table of the Reporters and other Writers, with their ſeveral Edi- 
tions and Contractions, that are oecaſionally made uſe of in the new Abridg- 
ment; being found a. neceſſary Addition to Works of this Kind, as appears 
from ſimilar Tables prefixed to Comyns's Digeſt and Yiner's Abridgment. 


4th. An enlarged general Index, or Table of the principal Matters con- 
tained in the Work; ſo very copious and extenſive as to contain 1 537 Heads 
and Titles of Law, whereas in the very imperfect and defective Table origi- 


a——_—— CELL * 


— — — 
—_ 


* The three firſt Volumes of this Work were publiſhed in the Year 1736, without an Index, by Mr. 
Bacon, who intitled it 4 new Abridgment of the Law ; and the 4th and 5th Volumes were afterwards 
publiſhed by different Hands. 
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nally annexed to the Work, there are 2 625 Heads. The Editor hath only 
to obſerve, that as all the four Editions of Bacon's OED are paged alike, 


theſe Tahles are £qually uſeful and neceſſary, to on 

and that he” apſertad n no Head iy the general Index, for nch ot, 11 * 
cedent in Comyns's Digeſt, Viner's Abridgment, 44 Blachſtones Works, or ſome 
other well-known Law Book : and he ſubmits the whole to every candid and 
intelligent Reader who will, no doubt, pardon any Irnperſection he may th 
with, when he conſiders the Time ſpent, the vaſt Labour employed, and 
great Ne taken nen, Tables no- 6ffered to his Examinati 
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CITED IN 
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Batons Abzidgment. | 


WITH THEIR: 


SEVERAL CONTRACTIONS anv EDITIONS. ' 


8 3 


OO 


ae 
920 * 
„ * 
A. 


\ BR. Eq. Caſ. Abridgment of Caſes 
in Equity, 1739 
All. Alleyne's Reports, 1681 
Anci. Dial. of Excheq. Ancient Dia- 
logue of the Exchequer, 1758 _ 
And. Anderſon's, Reports, 1664 
Andr. Andrew's Reports, 1754 


Atk. Atkyn's Reports, 1765, &c. + 


B 
* „ 


Reports, 1744 

Herne in C'B. Notes of Caſes 
in Points of Practice in the Court 
of Common' Pleas, 1740 

Beawes's Lex Mercatoria, 1791 

Bendl. Bendlowe's Reports, 1689 


ARN ARD. Rep. Barnardiſton's 


* 


Black. Com. Blackſtone's Commenta- 


ries, 1774 0 
Booth. Booth, of Real Actions, 1701 


Bract. Bracton's Treatiſe of the Laws, 


&c. 1569 
Bridgm.. Bridgman's Reports, 165g 
Britt. Britton, 1540 $.5 


Br. Brooke's Abridgment, 1573 1 
| Br. N. C. Brooke's Novel Caſes, 1604 


Brownl. Brownlow's Reports, 1675 


'Buller's Niſi Prius, 1771 | 


Bulſt. Bulſtrode's Reports, 1657. 
Bunb. Rep. Bunbury's Reports, 1755 
Burn's Juſtice, 1772 

Bur, Rep. Burrow's Reports, 1771, &c. 


C. 


Oe Carter's Reports, 1688 
Carth. Carthew's Reports, 1728 
Cary's Rep. Cary's Reports, or Caſes in 

Chancery, 1665 
a Caſes 
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ii AN INDEX-OF: THE R EPODDERS IN 


_ Caſes in Eq. io Ld. Labors Time, Caſes | 


in Equity in the late Lord Chan- 
cellor Talbot's Time, 1741 
Ca. Set. Caſes of Settlements, 742 
Caſes Temp. Holt. Caſes i io Land Chief 
Juſtice Holt's Time, 
2. Ch. or Chan: Caſes, * "Chan 
CCery, Firſt — 991 S | 
2; Ch. or Chan, Caſes, Caſes in Chan- 
Chancery. Second Part; 1707 


3. Cin or Chaa- Caſes, Select Caſes in | 


Chancery, Nr ß 5% vols | 
Ch. . Prec. eien In Chan 


K > „ 
p. or Chan. R R. Reports in 
2 Firſt Part, 1715 
2. Ch. Rep. or Chan. R. Reports in 
Chancery, Second Part, 1718 
3. Ch. Rep. or Chan. R. Reporey} in 
Chancery, 1716 
—_— Reports of Pleas of Aſſize at 
York, 1661 rote. 2 . 4 
Clift. Ent. Clifton 's Entries, 1703 | 
1. 2. 2. Co. Coke's Reports in Thirteen 
Parts, Firſt, Second, Third, &c. 
:Co. Ent. Coke's Entries, . | 3 My 
Co. Coke upon Littleton, 155 
Comb. or Cumb. Comberbich's "1 
ports, 172 . 
ea. Rep. Comyns's Reports, 1744 
Com Dig. Comyns's Digeſt, 1762, &c. 
Ae Complear Attorney, 2 
or 'E.'Croke's Reports jn Queen 
bY 2abeth's s Time, 16 68 
Cro. J. — $ i + NE James's 


Time, 168 3, 
Cb. C. Croke! $ Kepolte f in King Charles 


Firſt 8 Live, 1083 
I e rk Crompion's lola. 
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AL. Dafiſon's derte 68g i 
Dalt. Dalton's Juſtice, 1746 | 
Danv. Abr. Danver's Abridgment, 172 5s 
&c. 
Dav. Davis's Reports, 1674 | 
Deg. Deg * Parſon's Counſellor, 1703 
oct. and Stud. Dottor and 9 
4 7 14 
Dod. Pla. Doftrina Placitandi, 167 * 
»Duke's Char, Duke's Charitable s, 
1670 
Dior Dy. Dyer's Reports, 1668 i 


4 
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N n ee ene 4 * | 
ARR. FarrefleY's Reports, 1 
E. Finth's Law, 15 


in. R. Finch's $54.08 of Cate in 
Chancery in Lord- Neruda 
Dice, 27 725 "4 

Fix, Fitzherbert's. Abridgmen 1465. 

Fitz. Gibb, Fitzgibbon's Reportyy 1732 

Fleta, 1685 

For. Forteſcue's 1948 1 


F. N. B. Fitzherbert's Natura Brevjum. 


1652 
Pot. G. Lan. Foſter's Crown , 
1763. 8 
Freeman s Rep. Freemat's' epi, 
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IBB. Fitz Gibbon's R 


8 
Cub. Eq. R. Reports of 0 
Equity in Gilbert's Time, 1 : 


| Gilb. Hiſt. C. b. Gilberr's Hi! ory ; of 


the Common Pleas, 1761 
 Glany: Glanyille' s Law of Eng 50 157 3 
Godb. Godbolt's Reports, TEA 
Godelph, Otph. Leg. Godolpt ugh Or: 

an's Legacy, 1704 - 
Goldf, or Foul, Gorge * 
rts, 1653 8 
inge, of Bankruprs, 13 1741, 61 
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AL. Hale's Pleas of the Crown, 17 1 
Hanſ. Eat. Hanſard's N 


| | Hard. Hatchet Reports, 169 


Harriſon B. R. Harriſon's Pr 
the King's Bench, 761 


Hawk. P. C. Hawkins's be of the 


Crown, 177 x 
Het. Hetley's N 1657 41 
Hob. Hobart's Reports, 1724 
Holt's Rep. Reports Bot all he Caſes de- 
termined by Sir John Holt, 1738 
Hughes's Abr. Hughes's Abridgment, 
15662 


Hurt. Hutton's Reports, 656, .. 
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E NK. Jenkins s Centuries, 1734 
1. 2413- 4. Inſt. Cole Inſtitu 
in Four Parts, 19.238, &c. 
Inſt. Cler. Inſtructor Clericalis, 1713 


Inſt; ng Inftitutio Legalis, 17 32 
Jo. Sir Wm. Jones's 16575 
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Mod. Modern Caſes in Law 
vity; 1730 12091 
iz: Caſes: in Law and 
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33 
11 Mod. Reports Caſes * B. R. in 
Queen Anae's Time, 1737 
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Eur 1 | Mo. Moore's 1663 ST? 
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Law of Evi * vidence, 17 

Le. or Leon. Leonard's Reports, N, 
Lev. Levinz's Reports, 1702 


Lex Cuſtumar. Lex Cultumari, ' 170 . 
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'L. 


Fas — 
S 


| 
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Ley. Ley's 

L. P. R. 177 aal Regie, 1 vn 

Lil. Ent. Lill 4 K80 1758 

Lil. Rep L rts of Aﬀfize, 719 

Lit. R. or Rep. Tauleton s Reports, 
1683 


Lutw. Lutwitch's Reports, 178 | 
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AR. | March's * 
Mir. Mirror e 925 . 


I Mod. * Lt f odern. Reports 


2 Mod. Second, Pot of 1 Re- | 
ports, 1 
3 r- Thin Parr of Modern Reporth, | 


4 Mod: Fourth Part of Modern Reports, | 
5 Mod. Fiſh Part of Modern Repord,, 
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ain Par- 


4 K* - Cal, war mw 
Pl. * lo- er Powder 6 Commentaries, 
Poll. or Pollexf. Pollexfen's 4 Reporu, 


1781 

Poor's 8 .. Cafes and Reſoluvions 1 in 

2” ing's Bench concerning Set- 
tlements, &c. 17322 

Poph. Popham's Reports, 1656 

Prac. Reg. Practical Regiſter in Chan- 
cery, 1714 

Pre. Chan. Frecedeats ia Chancery, 
1750 - 

Pulton de Puke! 1623 
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9 R. | 
AS T. Ent. Raſtall's Entries, 1670 
Raym. Sir Thomas Raymond's 
cas Reports, 1 
LA. Raym. Lord ymond's Reports, 
1/43 


þ 4 


Read. 


SOLD 
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Orr 
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iv 


AN INDEX OF THE-REPORTERS, &c. 
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Read. Stat. Law. Readings on the Sta- 
tute Law, 1725 
Reg. Brev. Regiſtrum Brevium, 1687 
Rep. in Eq. Reports in Equity, 1766 
Rep. &-Caſ. Prac. C. P. Reports of 
Practical Caſes in the Common 
Pleas, 1742 
I, 2, &c. Rep. Coke's Reports, Thir- 
teen Parts, 1677, 1697 1 
Rob. Ent. Robinſon's Entries, 1684 
Roll. Abr. Roll's Abridgment, 1668 
Roll. Rep. Reta vers 7 my 55 er 


4 po 


8. 


ALX. Salkeld's Reports, in 

Three Parts, 1773 

Sand. or Saund. Saunder's Reports, 
1722 

Sav. Savill' Reports, 1688 

Sel. Ch. Ca. in Ld. King's Time, 
Sele& Caſes in Chancery in Lord 
King's Time, 1740 


T, 2, 3. 


Sel. Caſ. Evid. Select Caſes of Evidence, 


Seſſ. Cat Seſſions Caſes, 1760 

Shep. Touch. Shepherd's Tonehoogy 
1651 

Show. | Saks Reports, 1720 

— —— Parl. Caſ. 
Parliament, 1698 

Sid. Siderfin's Reports, 1683, 1714 

Skin. Skinner's Reports, 1728 

Spel. Gloſſ. Spelman's Gloſſary, 1687 

Sti. or Sty. Styles's Reports, 1638 

Stra. Strange's Reports, 1755 


1. 
11 E OL. Theloal's Digeſt, 1579 


Theſ. Brev. Theſaurus Brevium, 
1687 | 
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Shower's Caſes in | 
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Thomp. Thompſon's Entries, 1674 


| Tochill. Tothill's Tranſactions in Chan- 8 
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V U GH. Vaughan's Es 2 2 

Vent. Ventris's Reports, 1726 

Vern. Vernon's Reports, 1726, 1728 

Vidian. Ent. Vidian's Entries, 1684 

Vin. 8 Viner's Abridgment, 47941, 
0 

Weſt. Symb. Weſt's-  Symboleography; 


1647 + 
Wms. Rep. Peere Williams's Reports, 
1740, 1749 | 


Wilſ. Wilſon's Reports, 1775 
Win. Winch's Reports, 1657 


Y. 


EAR Book, viz. 
1: E. 2. Maynard's Edw. II. BY. 

. Reports in the Reign of Edw. 

II. (3 Vols.) 1679 

1 Af. Book of Aſſize in the Reign of 
Edw. III. 1679 

f 4; 4+ Hand in the Reign of Hen. 

IV. and V. 16:9 

: H. 6 Reports in the Reign of Hen. 
VI. 41 Vols.) 1679 | | 

1 E. 4. Reports in the Reign of Edw. 

IV. 1680 

5 E. 4. Long Quinto, Reports in the 
Fifth Tear of Edw. IV. 1680 
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K * Reports in the Reign of Edw. 
1 L V. Ric. III. Hen. VII. and 
II. 8. J VIII. 1679 


Yclv. Yelverton's Reports, 1674. | 
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each Volume. 
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A. 


B BOT v. Rockwood, Vol. ii. 
9 


; hy. | 


5. Sout well, v. 488 
pres” 7 i. 37 
Ablett v. Skinner, v. 304 
Abney v. Miller, v. 523 

Abraham v. Bubb, v. 495, 491 

.v. Twigg, ii. 259 
Abree v. Page, iv. 289 

Aby v., Buxton, 1v. 680 

Acherley v. Vernon v. 512, 513 
Acton v, Pierce, iii. 640 

v. Pritcher, iii. 335 

Adam's Caſe, v. 72 

—— V. Broughton, v. 257 
———— 4. Buckland, ii. 416 

—— v. Freeman, v. 293 

v. Hutton, v. 264 

v. Savage, ii. 40. iv. 298 
v. Tomlinſon, ii. 211. iv. 680 
Adderley v. Wiſe, i. 94 | 

Agard v. Cavendiſh, i. 598 

v. King, iii. 433 

v. Tandiſh, iv. 653 
Aglionby v. Towerſon, iv. 21, 90 
Aier v. Redgwit, iv. 499 
Aileſbury v Harvey, iv. 


110 


Ailoffe v. Scrimſhire, iv. 101, 266 
Aire v. Aden, iv. 446 

Aiſh v. Geriſn, iv. 504 

Albagny b. Manny, iv. 278 

Alban St. Abbot's Caſe, iv. 259 


ü. 2174 


6 


— — 


Alcock v. Sparhawk, li, 65. Vol. v. 
388 

Alden's Caſe, i. 661 

Alderidge v. Stratford, v. 329 

- Alderſon v. Dobbing, v. 16 
Aldred v. Matthew, v. 230 
Aldriche's Caſe, iii. 3398 5 
Ale worth v. Roberts, ii. 150 
Alexander v. Dyer, ii. 14 
Allanſon v. Butler, ii. 240 
Alcock's Caſe v. 119 


| Allen's Cafe, v. 20g9, 378" — 


v. Andrews, iv. 423. v. 2 
—— v. Bayley, v. 32 


| —— v. Dockwra, ili. 614 


v. Eaton, iv. 491 | 
v. Grey, iv. 85. v. 227 
v. Harris, v. 276 
v. Holden, iii. 31 
v. Randall, iv. 20 


v. Sayer, ii. 536. iii. 127 
v. Walter, ii. 146 


| Alleſley v. Mawdith, iv. 488, 510 


Alleſtone v. Moor, iv. 488, 492 

Allanſon v. Brookbank, iii. 39 

Alſop's Caſe, iii. 340 

v. Pine, iii 415 

Alſton v. Briſcough, v. 105 

— v. Hutchinſon, v. 205, 213 

Altham's C aſe, ii. 142 

Alwaies v. Prown, v. 8 

Amand v. Bradburn, v. 400 

Ambroſe v. Ambroſe, v. 399 

Amcot v. Amcot, it. 592. iii. 147, 164 
v. Catherick, ii. 132 


| Amhurſt's Cafe, ili. 336 


— — v. Dawling, ili. 175, 658 
B 


Amner 


it. 


2 A TABLE of the NAMES of the CASES 


A. 


Amner v. Luddington, Vol. v. 500 
Amos v. Horner, iii. 481 

Amſon v. Walcot, iv. 79 
Anderſon's Caſe, iv. 219. v. 327 
Andrews's Caſe, v. 356 

v. Brown, iii. 518 

v. Craddock, 11. 680, ili. 151 
——— Cromwell, iv. 661 
. Dingley, iv. 138 
Linton, iii. 274 
Whitingham, ii. 171 
Anford Vicar's Caſe, iti. 339 
Anniſon v. Blofield, iv. 497 
Anſty v. Dowſing, v. 515 
Appeſley v. Key, ii. 232 
Appleby v. Biddulph, iii. 607 
Appleyard v. Wood, v. 509 
Archbold v. Cook, iii. 447 
Archdeacon v. Jennor, v. 460 


Archer's Caſe, ii. 59, 86, iv. 302, 312 


Ve. 347 
v. Bennet, ii. 670 
— — v. Moſle, v. 539 
Arden v. Lumley, iv. 683 
Ardes v. Wotton, iv. 369 
Argent v. Darrel, v. 240 
Argol v. Cheyney, ll. 43, v. 355 
Armiger v. Norwich Biſhop and n 
ii. 353 

Armory v. Delamire, v. 262 
Armſted's Caſe, iv. 89 
Arnitt v. Breame, i. 153 
Arnold v. Chapman, i. 369 
Jefferſon, v. 274 

v. Johnſton, iii. 679 
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—— —- Qui Tam v. Young, iii. 5 
Hobſons v. Rudge, v. 16 

— v. Wills, ii. 399 

Hodder v. Holman, 111. 55 
Hoddy v. Wheelhouſe, ii. 458 
Hodges v. Jane, v. 432 

d. Moor, iv. 233 
v. Simpſon, v. 272 
—  — v. Tucker, iii. 376 
Hodgeſkins v. Thornborough, iv. 370, 


— — 


* 
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| 


| 


| 


$71. KA 
Hodgkinſon v Moor, v. 392 
Hodgſon v. Thornton, iv. 471 - 


Hoe's Caſe, ii. 232. iii. 778. iv. 283, | 


286 * 
— v. Marſhall, v. 224 
Hoel v. Bell, iv. 92 
Hogg v. Croſs, 11. 496 
Holbeach v. Bennet, ii. 231. v. 295 
v. Whaddock, v. 81 
Holbeck. See Holbeach 
Holborn v. Bannington, iii. 252 
Holby v. Bray, iv. 658 
Holcombe v. Rawlins, v. 188 
Holden v. Smallbroke, v. 103 
Holder v. Taylor, i. 530 
Holdfaſt v. Dowſing, v. 515 
Holdip v. Otway, ii. 12 


; 


-| Horſham v. Targett, 1. 6 


Holland's Caſe, Vol. iv. 640, 641, 655. v. 
349, 404 | | 
v. Ellis; v. 195 
v. Heale, v. 72 
v. 3 n. 43 
— v. Jackſon, ii. 227 
— 7. Lee, iii. 150 
v. Shelly, iv. 111 
Hollingſhead's Cafe, iv. 487, 519 
Hollis's Caſe, v. 388 | 
Holloway's Caſe, iii. 667. v. 156 
— v. Pollard, v. 385 
Holmby's Caſe, i. 439 : 
Holmes v. Brocket, iv. 57, 127 
v. Meynell, iii. 195. iv. 333 
v. Plunkett, ii. 73 
v. Savill, 1. 178 
v. Seller, ii. 660 
v. Twiſte, it. 220 
Holſworth's Caſe, v. 259 
Holt's Caſe, i. 635. iii. 721 
—— v. Aſtgrigg, iv. 58 
v. Greenlaw, iv. 441, 446 
v. Holt, ii. 443. v. 381 
v. * — i. 168. tit. 141, 574. v. 
33 | 38 
v. Wincheſter, Biſhop, ii. 419 
Holtford v. Platt, iii. 147 | 
Hornby v. Houlditch, i. 556 
Honeycomb v. Sweet, v. 93 
Hook v. Galloway, v. 273 p 
Hooker v. Hooker, ii. 126. iv. 316 
Hookes v. Swain, 1. 539 
Hooper v. Andrews, v. $4 
v. Eyles, 11. 685 
v. Shepherd, v. 296 
Hope v. Gill, i. 248 el 


| 


— — 
— — 


- 


* 


| Hopkins's Caſe, ii. 675. iii. 306 


v. Chele, ii. 230 

v. Ellis, i. 28 1 

v. Robinſon, i, 389 
Hopman v. Barber, iii, 15 
Hopſwell ov. Ackland, ii. 54 
Hore v. Broom, iii. 253, 273 


— 


| —— v. Chapman, iv. 22. v. 193 


—— v. Dix, v. 355, 366 


| Horn v. Buſhel, iv. 681 


v. Lewin, v. 18 
v. Luines, v. 11, 15 
Horſam v. Turget, ii. 418 


O 

Horten's Caſe, 11. 66 : | 
Hoſkins v. Hoſkins, in. 472. v. 824 
MOSES, +. - 7 as 

Hotham v. Ryland, 1. 406 


| 


Holiday v. Hicks, v. 264, 268 


Houblon v. Miller, iv. 486, 5248 
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Hovel V. REP Vol. v. 199 

' Houſe and Erlkin v. Grinden, 1 i. 127 
How v. Beech, 1. 180 

v. Prinn, iv. 483, 488, 489, 490 
v. Whalley, iv. 219 
Howard v. Bartlett, ii. 152 

v. Cavendiſh, ii. 134 

v. Hall, v. 397 

— ↄ s. Harris, iii. 634 

—— v. Hooker, 11. 600 

——— v. Suffolk, Duke of, i. 451 
——— v. Wood, iii. 302, 732 
Howell v.. james, iii. 808 

— — v. Ireland, i. 564. iv. 34 
—— v. Sambeck, iv. 25 

—— . Thomas, i 11. 206 

——— v. Zouch, iv. 645 

Hower's Caſe, iv. 493 

Howlett v. Carpenter, ii. 535 

Howſe v. Haſelwood, v. 323 
Hubard v. Hammond, 1. 480 
Hubert's Caſe, it. 538 

Huckle v. Wye, y. 322 

Huckſtep v. Matthews, ii. 85 
Hudſon v. Hudſon, iv. 280 

, >—— v. Jones, iii. 139 

Hugget's Caſe, iii. 670 

Huggins v. Wiſeman, iii. 133. iv. 17, 


90 
Hughes's Caſe, iv. 498 
— — v. Hughes, iv. 652 
v. Underwood, 11. 210, 679, 
1 
Hughton v. Prince, v. 62 
Huiſh v. Phillips, iv. 55, 67. v. 10, 11 
v. Sheldon, v. 252 | 
Hulbert v. Long, iii. 693 
Hull's Caſe, iii. 67 1 
Humberſton v. Cotteral, ni. 624 
— v. n 11. 80. v. 


Humberton v. Howgill, iv. 62 
Humfreſton's Caſe, v. 335, 337 
Humphry. See Humphys 
Humphrys v. Daniel, iv. 681 

— v. Parcel, iii. 723 

— — . Strutfield, iv. 494 

v. T 50. v. 531 
Hungate's Caſe, i. 149. ii, 533 
Hungerford's Caſe, iv. 212 
—— v. Noſworthy, 11. 49 
Hunlock v. Peter, ii. 592. iv. 103 
Hunſden v. eng 11. 597 
Hunt's Caſe, iv. 585 

v. Berkley, ii. 70. iii. 478 
—— v. Bourn, ili. 504 


3 


— — 
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1 
* * „6 


une Brains, Vol. iv. 394 . 


Hyon v. Ballard, v. 241, 245 


Idle v. Cook, ii. 260 . Gibbs 
Jeakil v. Linne, L 436. „ able 


v. Gilbourn, ii. 152 

v. King, 11. 530 

— v. Matthews, i. 292. i ii. 6⁰⁰ 
v. Singleton. iii. 349 

— v. Thimblethorp, iv. 501 
Hunter v. Maccarthy, iv. 169 
Huntingdon's Caſe, iv. 234 


— v. Huntingdon, 1 ili. 640 
Hurſl's Caſe, iii. 530, 719 4 
 Y, Bambridge, 1. 142 

Hurt's Caſe, iii. 494 
Huſbands v. Hyfbands, iii, 472 
Huſſey's Caſe, i. 92. ii. _ v. 357 
v. Jacob, ii. 622. iv. 68 
— — . Moor, i I. 96 . 7 


—— v. Pacey, i. 46. ii. 195. iii. 


4 
Huſtler v. Raines, v. 21 I, 214 
Hutchins v. Glover, ii. 303 
Hutchinſon's Caſe, ii. 225, 230, 539 
— v. Puller, li. 171 
Hutton's Caſe, iv. 242 | 
v. Simſon, ii. 87. v. 514 
Huyt v. Cogan, ii. 3350 
Hyde v. Hyde, v. 52 
— v. Maſon, v. 53 
Hynde's Caſe, v. 225 


1 and J. 

A CRS v. Cavendiſh, v. 72 
Jackſon v. Humphreys, ii. 236 
v. Mordant, iii. 307 

— vi. Pigot, ili. 612 

-— v. Warren, iii. 275 

Jacob v. Allen, i. 166 

v. Marſh, v. 236 

—— v. Mills, iv. 505 

Jacobſon v. Williams, i. 262. iii. 485 

Jacomb, v. Harwood, iii. 590 

James v. Greaves, v. 538 A 

v. Morgan, ii. 4. 

— vi. Pierce, ii. 242 

v. Richardſon, ii. 68. iv. 3 

— v. Rutlech, iv. 515 Hat! 

—— 9, Trollop, v. 106 107 

Jamet v. Cawley, i. 119 

Jaques and Thoroughgood v. Collins, 
iii. 4 | 

Jaſon v. Kete, iii, 764 F bal; 

Ibbotſon v. Rhodes, ii. 398 „ble 


Jeffries. 
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Jefferies; See Jeffers 

Jefferſon v. Dawſon, ; Vol ll, 214 

Jeffery v. Guy, ii. 309 

Jefferys v. Legendra, iii. 599 

v. Snow, iii. 618 

Jelly v. Clerk, iii. 183 

Jemott v. Cowley, iv. 362. v. 467 | 

Jenkins v. Hancock, iii. 915: iv. 439 

—— v. Jenkins, v. 485 

— v. Plume, i. 518 

v. Powel, iii. 473 

| — v. Young; ii. 262 

enner v. Morgan, iv. 352 

: v. Tracey, iii. 856 | 

Jenning* s Caſe,” 11. 542. v. 476 
v. Bragg, iii. 400 | 

v. Gore, i. 40 

- v; Haithwaite, iii. 367 

9. Hartley, 111.760 

v. Hunking, i. 94 

v. Ward, iii. 634 

Jenniſon v. Lexington, iv. 35¹ 

Jenny v. Hele, iii. 606. 

v. Norris, v. 273 

Jenor v. Hardie, iv. 32 

v. Morgan, iv. 352 

Jervis v. Bruton, i. 411 

Jevon v. Turner, iv. 422 

Jevons v. Harridge, iv. 110 

Jew v. Tirkwell, iv. 366 

Jewell's Caſe, ii. 106. 111. 


— 


— — — 
— — — 
—— — 


339. 
Ile's Cafe, iii. 531 | 
India Company. See Eaſt India Com- 
any 
Inglefield's Caſe, v. 350, 369 
Ingolby v. Wivel, ii. 186 
Ingolſby v. Ward, v. 80 
Ingram's Caſe, iii. 7 30 
v. Foot, iv. 640 
v. Tothil, iii. 50 
Inkerſalls v. Sams, v. 299 
Jobſon's Caſe, 111. 4. 
Joce v. Mills, v. 195, 203 
John's Caſe, iv. 444 
Johns v. Adams, ii. 437 
v. Bowen, ii. 219 
v. Carne, v. 104 
v. Gittings, v. 517 
v. Rider, iv. 89. v. 294 
v. Smith, v. 318 
v. Stratford, iv. 464 
- v. Wilſon, v. 196, 203 
— Caſe, ii. 221. iii. png iv. 228 
— Adams, iv. 394 


— — 


352. iv. 107 


n v. Carr, Vol. i. 551 
1 
v. Ellis, iv. 675, 
| v. Holditch, v. 21 
— . Lancaſter, v. 27 
v. Long, iv. 118 
— v.'Lowth, iv. 576 
— v. Pie, lt. 132 
v. Ryſon, v. 98 
| v. Trumper, iv. 274 
| v. Turner, iv. 42 
Jolliffe v. Bride, iii. 505 
— v. Langſton, i iv. 226 
Jones v. Aſhurſt, ii. 582, 596 
v. Axen, iv. 640 
v. Barret, v. 100 
v. Beale, iii. 469 
v. Bean, ili. 723 
v. Bew, iii. 738 
v. Bromley Hundred, iii. 99 
v. Clerk, iii. 302, 734. v. 335 
v. Dale, v. 505 
v. Dawkes, iv. 498 
v. Green, iv. 442 
v. Hammond, iv. 33 
v. Hart, v. 267 
v. Hill, v. 463 
v. Langton; v. 399 
v. Lawrence, iv. 471 
v. Mancheſter, Counteſs of, v. 


I e 


N 379 
v. Morley, v. 6, 377. 8. | 
v. Nabbs, v. = 9 
v. Philpot, 11. 94 | 
v. Pope, ii. 245, 246. iii. 509. 
iv. 19 
v. Pritchard, v. 193, 955 271 
v. Reaſby, v. 345 | 
v. Say and Seal, Lord, v. 381 
v. Stratford, Lord, ll, 382 


v. Treillian, * 4 56 


, | — v. Weſtcomb, ii. 424 


— v. Winkworth, v. 264, *. 
Jordan v. Colley, v. 101 

v. Lyſter, iv. 513 

v. Morley, iii. 60x 

v. Sanders, iv. 286 

v. Savage, iii. 226 

v. Wilkes, iii. 30 
Jory v. Cox, iii. 635 

Joſſelyn v. Sacier, iii. 606 

Jouce v. Parker, v. 293 

Ipſwich and Taylor's Caſe, i. 339 
Ireland v. Barker, iii. 382 
——— v. Higgins, ii. 612 
——, Loc _ v. 313 


— — 
4 * 
— — 


Iriſh 


Irod v. Hurſt, v. 


— woe — 23 —— ——P — — 
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Iriſh v. Hook, Vol. iii. 430 

24 

Ironmonger v. Nuſam, ii. 19 

Iſaac v. Clerk, v. 256, 259, 275, 279 

— . Gordon, i Iv. 122 

Iſham v. Morrice, ii. 544. iii. 488, v. 
21 

— v. York, iv. 489 

Iſled v. Stanley, ii. 386 

Iſrael's Caſe, v. 265 

Juel. See Jewel 

Ives v. Wright, v. 99 

Jurado v. Gregory, i. 627 

Juxon v. Andrews, v. 310 


K. 


EA L E's Caſe, ii. 484 

Keble v. Oſbaſton, iv. 58 

— v. Page, iv. 484 

Keckwick's Caſe, iii. 124 

Keddington v. Bridgeman, v. 93, 94 

Kedwelly v. Brand, v. 182 

Keech v. Knight, iv. 17 

Keen's Caſe, iii. 119 

| v. Whiſtler, i. 513 

Keighley's Caſe, 1. 665 

v. Bulkley, ii. 19 

Keite v. Clopton, v. 234 

Keley v. Manning, iv. 190 

Kellam v. Maneſby, iv. 485 

Kellow v. Rowden, ii. 29, 33 

Kelſick v. Nicholſon, ii. 395 

Kemp v. Andrews, 11. 440. iii. 192 

— v. Mackerill, v. 240 

Kempſton v. Nelſon, iv. 387 | 

Kenn's Caſe, 1. 283, 311, iii. 581 

Kenrick v. Burgeſs, ii. 388, 391 

- v. Pargiter, 1. 391 

Kenrig v. Eccleſton, i. 345 

Kent v. Bridgeman, 11. 610 

Kettle v. Jones iii. 711 

Kettley's Caſe, 11. 123 

— —— v. Elliot, iii. 146, 304 

v. Hales, 1v. 424 

Kew v. Rouſe, iii. 198 

Key v. Koke, v. 211 

Kidden v. Edwards, v. 87 

Kidwelly's Caſe, i. 417 

Kiffin v. Willis, iv. 282 

Kildare, Lord, v. Euſtace, v. 360 

Kilmarnock's Caſe, v. 153. 154 

King, The, v. Abingdon, Mayor of, iii. 
541 

— V Allen, v. 414 

2 


—_— 


ia x ax 


| King, A v. Amies Vol. iii. 550, 551 
— v. Barnes, ii. 32 a 
—— v. Baſkerville, iti. 542. iv. 462 
v. Baxter, iii. 494 
v. Bayley, iii. 492 
— v. Bear, ili. 496 
— v. Benſon, i iv. 202 
— v. Berry, 1. 357 
— v. Bettiſworth, i. 441. iii. 535. iv. 
1 
—— v. Bickerſton, iii. 492 
—— v. Britton, iii. 555 
—— v. Broughton, iii. 302 
—— v. Burnell, iii. 719 
—— v. Burridge, iii, 281 
— v. Butler, ii. 455. iv. 416 
— v. CA. » Univerſity, Chan- 
cellor of, v. 327, 330 
—— v. Cawood, iv. 140 : 
—— v. Chaloner, ii. 194 
— v. Chaplain, iii. 556 | 
— v. yu r, Biſhop. of, ii. 654- bl, 
Iv. 211 
— v. Chicheſter, Biſhop of, iv. 476 
—— v. Clapham, 
— v. Clark, iv. 
— — v. Cover, ii. 
—— v. Croke, ji. 571 
—— v. Darby ii. 166 
— Devonſhire, Earl of, iv. 232 
— v. Dixon, iii. 684 
— v. Dunbar, ii. 245 
Enes, 111. 492 
—— v. Eveſham, Mayor and Burgeſſes 
of, iii. 528 
—— » Fairclough, v. 94 
v. Fairfax, iii. 549 
— v. Fielding, iv. 222 
v. Fletcher, iv. 564 
v. Ford, ii. 29. 
v. Fowler, i. 315 
v. Fox, iii. 554 
v. Franklin, iii. 248 
v. Gaſtor Garth, v. 418 
v. Gately, iii. 550 


— — 
—— v. Gaul, v 323 


iii. 532, 542 
211, 216 


454- iii. 744 


2888s! 


v. Guildford, approved Naen of, 


iii. 534 


v. Harper, iii. 553 
v. Harwood, 1. 683 


v. Hertford, Town of, iii. 
v. Holland, v. 346, 386 
v. Jennour, iii. 492 
v. Johnſon, i lil. 251 
v. Jones, iii. 96 
— v. Kemp, iv. 206, 295 
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King 


— 
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King, the, v. Kendall, Vol. i. 378, 381 
— vi. Knight, iii. 492 | 
— v. Larwood, iv. 125 
— v. Lincoln, Mayor of, iii. 556 
— v. London, City of, iii. 532 
—— v. London, Mayor of, ii. 29t _ 
— ©, Norwich, Biſhop of, iv. 185 
—— v. Norwich, Chapter of, iii. 532 
v. Nottingham, Earl of, iv. 170 
—— v. Nutt, iii. 497 
v. Orchard, ii. 217 
v. Oſborne, iii. 494 
v. Oxenden, iii. 531 
v. Paget, iv. 227 
v. Paine, iii. 496 
v. Pick, iii. 557 
— v. Pexley, v. 423 
— v. Pilborough, iii. 497 
—— v. Portington, i. 365 
v. Pye, iii. 491 
— v. Rees, i. 371. iii. 531 
— v. Ring and Paſch, ii. 571 ö 
— v. Rippon, Mayor of, iii. 529 
—— v. Roberts, iii. 169, 492, 495 
—— v. Rookes, iii. 742 
— v. Taylor, i. 39 

— v. Tintagel, Mayor and Burgeſſes 

of, iii. 540 | 

— v. Tippin, ut. 754 
—— v. Tothill, ii. 217 
— v. Twine, iv. 214 
v. Upton, v. 419 
v. Walker, iii. 529, 536. v. 419 
v. Ward, ii. 480, 568. iii. 531 
v. Warden of the Fleet, i. 587 
v. Warrington, iii. 238. iv. 447 
v 
v 


— — 


. Wilkes, 1. 221 

. Wrexham, Churchwardens of, 
iii. 541 | 
v. Wright, iii. $12 
and Queen v. Knowles, iv. 234 
V. vood, iv. 431 
v. Lord Banbury, iv. 234 
King's Caſe, iv. 694, 698 
v. Andrews, ii. 247 
v. Atkins, iii. 713 
v. Ayloffe, ii. 440 
v. Burdett, v. 250 
v. Carliſle, Biſhop of, & al.“, v. 


32 
v. Chicheſter, Biſhop of, iv. 476 
v. Dalliſton, iii. 129 | 
v. Gallwick, 1. 240 
v. Goſper and Shire, ii. 218 
v. Henchman, iii. 531 
v. Hilton, i. 293 


Wann 


| 


de 
* 


— 


King v. Hobbs, Vol. iv. 944 

v. Lake, iv. 483, 490, 491 

v. Milling, ii. 59 

v. Nichols, v. 18 | 

v. 1 Biſhop of, & al.“, iv. 
47 | 

v. Roſe, v. 174, 263 

— v. Rumball, ii. 57. iii. 196 

v. Somerland, i. 279 

v. Withers, iii. 48. 

— v. Worceſter, Biſhop of, iv. 478 

Kingdom v. Bridges, iii. 190 

Kingſdale v. Mann, ii. 369 

Kingſman v. Kingſman, v. 520 

Kingwell v. Chapman, i. 433 

Kinnerſley v. Smart, v. 422 

Kipping v. Swaine, v. 105 

Kirbee v. Leers, 1. 103. iv. 56 

Kirby v. Hanſaker, iii. 714 

Kirk v. Clark, ii. 608 

—— v. Webb, v. 390 

Kirkham v. Wheeler, iv. 31 

Kirkman v. Thomſon, ii. 94 

Kirlee. See Kirbee | 

Kirton v. Horton, ii. 579 

Kitchen v. Buckley, i. 535 

v. Calvert, iv. 468, 469 

v. Knight, iii. 217 

Knap v. Powel, iii. 487 

| Knapton v. Drew, v. 25 

Knevit v. Taylor, v. 238 

Knight's Caſe, iv. 342 

v. Bamfield, iii. 659 

v. Barker, v. 273 

v. Berry, i. 627. iii. 591 

v. Fortipan, iii. 139 

v. Harvey, iv. 59 

v. Keech, iv. 94 

v. Robinſon, iv. 138 

v. Savage, 11. 223 

v. Syms, ii. 169 

Knightley's Caſe, v. 156 

Knipe v. Edwin, iii. 533 

Kniveton v. Latham, li. 378, 431. iv. 

280 | 

Knowles v. Powell, iii. 765 

—— vi. Spence, iii. 655 

Knox v. Caſtello, iv. 424 

| Krutzer v. Wilcox, iii. 590 

 Kynaſton v. Loyd, ii. 92 


— — 
— — 
— — 
— 
— — 
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12 v. Barnard, v. 277 
Lacy v. Fiſher, iv. 391 


— v. Williams, ii. 547 Ladd 
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Ladd v. Garrod, Vol. v. 230 

Lade v. Barker and Marſh, iv. too 

—— v. Barker, ii. 684 

—— v. Shepherd, v. 167 

Laicon v. Barnard, iv. 116 

Laithes v. Chriſtian, v. 103 

Lake v. Billers, v. 186 

v. Gibſon, iii. 199 

v. King, 1. 62. iv. 

Lamb's Caſe, iii. 496 

v. Archer, 11. 78 

v. Parker, v. 528 

v. Williams, i. 188 

v. Wiſeman, 1. 92. ini. 274 

Lambert's Caſe, iii. 342 

v. Cumming, v. 89 

v. Thurſtan, i. 539. v. 189 

Lamine v. Dorrel, v. 278, 280 

Lampen v. Deering & al. „ Iv. 220 

Lampet's Caſe, iii. 21. iv. 284, 286. 
„ 279 

Lampiere v. Mereday, iv. 681 

Lampleugh v. Blaithwaite, iv. 21 

— v. Lamplugh, v. 390, 392 

Lancaſhire v. Killingworth, v. 5, 9, 13, 

14, 1 

Lancaſter v. $4.44 iv. 494 

v. Keighleigh, i. 217. ii. 212 

v. Law, 11. 217. 

v. Lucas, iii. 386 

—— Dutchy's Caſe, iii. 305 iv. 153 

Land v. Harris, v. 30 

Lane, v. Alexander, iv. 76 

— v. Cotton and Frankland, i. 47 

v. Foulk, iv. 377 

—— v. Pannell, iv. 317 

— ©, Pledall, v. 202 

— . Williams, i 111. 590 

Langdon v. Stokes, iv. 265 

Langford v. Barnard, v. 415 

Langton v. Grant, iv. 075 

Langley v. Baldwin, ii. 61 

- v. Blackerby, iii. 814 

v. Haines, iv. 658 

v. Pain, v. 315 

Lanion v. Kerne, iii. 51 

Lannoy, v. Lannoy v. 533 

Laſhmer v. Avery, ii. 152 

Laugghter's Caſe, i. 432. 111. 702 

—— v, Humphry, iv. 393 

La Vie v. Philips, 1. 249 

Launder v. Cripps, iv. 143 

Laundy v. Williams, iii. 486 

Law v. Bennet, iv. 483 

v. Harwood, i. 5 14. ili. 507 


499 


Lawrence v. 


| 


Law v. King, Vol. iv. 79. v. 915 200 

—— v. Saunders, 1 111, 621 | 

Lawley v. Arnold, iv. 989 

Atherwo, | 692 
oſwell, v. 251, 291 

v. Cox, v. 2 

v. Lawrence, 111. 262 

v. Woodward, iv. 506 

Lawſon v. Storie, i. 516. iv. 399 


B 


| Layer's Caſe, v. 146, 131 

| Laybfield's Caſe, v. 208, 209 
| Layton v. Grindall. v. 196 
| Lea v. Exelby, v. 13, 15 

| — v. Garret, v. 16 


— v. Lib, v. 497, 504, zog 

— v. Wheatley, iv. 230 

Leapridge v. Fongillionne, v. 29 

Leatherſellers Company, v. Beacon, v. 
228 

Le Blance & al.“, v. Harriſon, v. 409. 

Lechill v. Reynell, Iv. 30 | 

Lechmere v. Toplady, v. 278 
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88 | 
——— of Scire Facias, 
cias, iv. 423 
for Subtraction of Tithes. See 
Tiches, v. 103 
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Appropriation. See Tithes, v. 65 
Approvement. See Common, i. 392 
Approver, i. 129 
— See Coroners (E 
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(I) ii. 669 
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aſtical, i. 610 


Archbiſhop 


| Arms; ; keeping, of. See Papiſts, (B) iii. 
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Articles 1 Agreement. See Agreements, 
1 . 67 


of the Church of England. See 
Ex communication, . 314 
of Impeachment. See Court of 
of Parliament, i. 583 
of the Peace. See Surety of the 
Peace, iv. 690 
Aſſart. See Court of the Foreſt, i. 637 
Aſſault and Battery, i. 154 
See Coſts, (B) 1. 215, Limita- 
tion of Actions (D) 
Aſſembling to Parliament. * — 
of Parliament, (C) i. 
Aſſembly, unlawful, e Forci = En- 
try. 
Aſſent to a Legacy. See Legacies (L) 
—— Royal. See Court of Parliament, 


a LS | 


$1 

Aﬀeſien of of Damages. See Damages, 
ili. 4 ay 1 
"of | Kine. | See Fines 
Amercements, ii. 502 
of Sewers Tax. See Court 
of Commiſſioners of Sewers, 
1. 653 
Aﬀets i in the Hands of an Executor. See 
. _ Executors, it. 416 
— Heir. See Heir, i ili. 32 
Aſſignees 75 Bankrupt. See Bankrupt 


and 


of Mortgagees,. OI Mom 


gage (F) 
Aſſignment, 1. 157 4 
— of Apprentices. See Maſter 
and Servant (E) 
Q Aſſignment 


8 * 
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Aſſignment of a Bankrupt's Eſtate. See 

| Bankrupt. (D) 

- - of a Breach. See Pleas and 

Pleadings,. Vol. iv. Page 18 

- — of Dower. See Dower (D) 

———-— of Error. See Error (K) 

— of a Bill of Exchange. See 
Merchant and Merchandize, 
iii. 605 

—— of Mortgages. 

gage, ili. 637 

— — New. See ann (J) v. 

21 


213 
of an Office. See Offices and 
Officers (C) 


— of a Truſt. See Uſes and 
Truſts, v. 341 
Aſſiſe, i. £58 
— See Rent, (K) iv. 361 
— of Darrein Preſentment. See Er- 
ror, ii. 192 
Aſſociation, Commiſſion of. See Court 
&c. i. 605 
Aſſoiling. See Excommunication (F) 
Aſſumpſit, 1. 163 
Aſſurance, See Inſurance 
Attachment, i. 180 
— Courts of. See Courts of 
of the Foreſt, i. 637 
—— — Foreign. See Cuſtoms of 
London (H) 
— of the Peace. See Surety 
of the Peace,' iv. 690 
Attainder. See Forfeiture, ii. 575 
Attiint. See Juries (M) 
Atteſtation of a Will. 
v. 504 
Attorney, 1. 183 
Letter of. See Feoffment (E) 
Audience, Court of, See Courts, 1. 609 
Audita Querela, 1. 193 
See Superſedeas ( D) 


See Mort- 


See Wills, (D) 


Auditors. See Accounts (F) 1. 21 
Average, See Merchant, iii. 594 
Averment. See Afſumpſit, (F) Pleas 


and Pleadings, (B) iv. 22, 
Slander (S) iv. 513, Uſes and 
and Truſts, (E) v. 358 
nnn Court of. See Court 
of Exchequer, i. 597 
Avowry. See e and Avowry, 


iv. 

Author of a Bos * See Prerogative, (F) 
Iv. 210 
of a Libel. 


See Libel (B) 


1. 198 


Authority, 
| 3 


Award. 


—— 1 — ů — 


— 


See Can and Award, 
Vol. i. Page 131 
Ayel, Writ. of. See Actions in General, 
* :. 27. Error, ii. 19 


9 


B. 


AIL in Civil Caſes, i. 204 
1 3 Caſes, i. 219 
Bailiff, i. 


. Liberty, See Bailiff, (B) 1. 
— TF$ 

—— of a Manor, See Bailiff, (C) :. 

235 

or Receiver. See Account, i. 17 

— of a Sheriff. See Bailiff, (4) 

Sheriff, iv. 441 
Bailiwick. See Bailiff, i. 231, Sheriff, , 
iv. 436 29 7 
Bailment, i. 236 
Bankrupt, i. 246 


| Baptiſm, See Papiſts and Popiſn Re- 


cuſants, (A) iii. 784 
Bar in Pleading. See Pleas and plead- 
ings, iv. 46 
— Trial at. See Trial (E) 
Bargain and Sale, i. 273 
Baron and Feme, i. 283 
Court of. See Court Baron, i. 
648 
- of the Realm. See Court, i. 569 
Barons of the e hte See Court of 


Exchequer, i. 5 7 
Barren Lands See Tithes, (Q) v. 78 
Barratry, 1. 280 
Barriſters, See Conſtable, (B) 1. 440 


Baſtardy, i. 309 

Battery. See Aſſault and Battery, 1. 154, 
Limitation of Actions, (D) 
Treſpaſs, (D) v. 168 

Battle, Trial by. See Appeal, i. 

Approver, 1. 130 

Beacon. See Prerogative, iv. 158 

Beſtiality. See Sodomy, iv. 569 

Beaſts. See Courts of the Foreſt, 1. 637 

Behaviour. See Surety of the good Be- 
haviour, iv (96 

Bench, Common. See Court of Com- 

mon Pleas, i. 595 

King's. See Court of King's 

Bench, 1. 591 | 


122, 


Benefices. See Papilts and Popiſh Recuſ- 


ants, iii. 790. Simony, (B) (C) 
(D) (E) Univerſities (C) 
Benefit 
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Benefit of Clergy. See Felotiy, Vol. ii. 


Page 476 

Bequeſts. See Legacies (B) 
Beſail, Writ of. See Toa, (A) 1. 27 
Bigamy, i. 321 
Bills of Exceptions, i. 32 5 
of Exchange. See Merchant, iii. 
, 602 
—— in Parliament. See Court of Par- 
| lament, i. 581, Statute, iv. 634 
of Sale, i. 322 
Biſhops. See Court of Parliament, (B) i. 

569, Courts Eccleſiaſtical, 1. 

612 
Blaſphemy. See Hereſy, ii. 38 . 
Blood corrupted. See Forfeiture, (G) ii. 

84 
Body Politick. 856 Copied i. 499 
Bona Notabilia. See Executors and 
Adminiſtrators, ii. 309 

Bond. See Obligations, (A) iii. 689. 


—— of Bottornry. See Merchant, iii. ; | 


i 601 


—— of Reſignation. See Simony iv. | 


70 
See Prerogative, (F) iv. 210 
Popiſh. See Papiſts and Popiſh 
— 81 iii. 790 
— Engliſh, i. 328 
Town or Cities. See Court of 
Parliament, i. 573 
Borſholder. See Conſtable, (A) i. 438 
Bottomry Bonds. See Merchant, iii. 
601 
Breach of a Condition. See Obligations 
F 
& 8 See Covenant (H) 
of Truſt. See Uſes and Truſts, 


ern 

Breaking Doors. See Execution, (N) 

Sheriff (N] iv. 454 

Gaol. See Gaol and Gaoler, 
(G) ii. 635 

Brevium Officina. See Court of Chan- 
cery, (A) i. 585 | 

Bribery and Corruption in an Election 


of a Member of Parliament, 
See Court of Parliament, (D) 


1. 575 


Books. 


for obtaining an Office. See 
Office, iii. 744 
Bridges, 1. 329 | 
Bringing Money into Court. See Ten- 


der and bringing Money into 


Count; v. 1. 


Bringing Money, counterfeit, into the 
Realm. See Treaſon (K) 
Brokage - marriage See * (D) 
Vol. iii. Page 578 
Bubble Act. See Premunire, iv. 147 
Buggery. See Sodomy, iv. 569 
Bulls from the Pope. See Premunire, 
0 ö 145, Tithes, (U) Treaſon 
Burgage pew re See Tenure (O) 
Burglary, i. 
Burial. See Papiſts and Popiſh Recuſ- 
ants, (A) iii. 785 | 
Burrough. See Borough 
| Buying Offices. See Offices (F) 
Popiſh Books, &. See Pa- 
piſts, (C) iii. 790 
2 Title. See Maintenance, iii. 
525 | 
By-Laws, 1. 337 


C. 


AMBRIDGE. See Univerſi- 
ries, v. 326 
Canon and Civil Law. See Executors 
and Adminiſtrators, ii. 371 
See Court of Parhament, i. 
$70, Courts Eccleſiaſtical, i. 


Canons. 


611 
Capacity to bring Actions. See Actions, 
(B) i. 28 
—— to contract. See Agreement, 
(A) i. 67 
for more of Capacity. See Abi- 
lity 
Cape, Grand and Petit. See ARicas.” 
(A) 1. 27 
Capias ad Satisfaciendum. See Execu- 
tion, ii. 351 
Caption of an Indictment. See Indict- 
ment (J) 
Capite, Tenure in. See Tenure (E) 
Cards. See Stamps, (D) iv. 623 
Carriages. See Soldiers (D) 


Carriers, i. 343 


Cartway. See Highways, iii. 54 


Caſe. See Actions on the Caſe, i. 44. 
Caſtle 5 Service by. See Tenure 
M | 
EN. See Uſury (D) 
Caſtration. See Maihem, iii. 519 
Cattle. See Tithes, v. 62 
Caveat to a Will. See Executors and 
Adminiſtrators, 11, 403 
Cauſes 


% 
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| 
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| Cauſes Civil, See Bail, Vol. i. 205, 

| Eſcape, ii. Page 233 

— Criminal, See Bail, i. 219 

Caution. See Bail, 1. 205 

Certainty in Amendment, See Amend- 
ment (E) . 

in an Award. See Arbitrament 
and Award, (E) i. 142 

in a Conſideration, See Aſ- 
ſumpſit (C) 

in a Deſcription of a Copyhold. 
See Copyhold (H) 

in Cuſtoms. See Cuſtoms (E) 

in a Declaration. See Amend- 
ment and Jeofail (E) 

in a Return to a Habeas Corpus. 
See Habeas Corpus, iii. 12 


424 : 
in a Libel. 
493 


in a Modus Decimandi. See 
Tithes, (R) v. 81 
in Pleading. See Pleas and 


Pleading, (B) (I) iv. 13, 83 
in a Promiſe. See Aſſumpſit, 
(E) i. 174 


der (I) 


in a Venue. 7 Viſne or Ve- 
nue, (F) v 


in a Verdict. — Verdict (Q) 
Certificate of a Bankrupt. See Bank- 

9 (K) 
— Goods. 


wy 


See Smuggling, iv. 


$42 
- — Trial by. See Trial (C) 
Certiorari, i. 349 
Challenge of Jurors. See Juries (E) 
Champerty, 1. 360 
Chance Medley. See Murder, 111. 676 
Chancery, Court of. See Court of Chan- 
cery, i. 38 
Chapter. 
| 610 
Charitable Uſes and Mortmain, i. 361 
Charter of Feoffment. See Feoffment 
C) 
1 See Merchant, 111. 596 


Chaſe. See Court of the Foreſt, i. 637 
Chattels. See Goods and Chattels. 
Cheat. See Fraud, ii. 


593 
Cheſter, County Palatine, Court of. See 


Court, 1. 634 
Choſe in Action. See Aſſignment, (9 
Baron and Feme (C) 


in a Leaſe, See Leaſes (L) iii. 
See Libel (A) iii. 


in 3 for Scandal. See Slan- 


See Courts Eccleſiaſtical, i. 


8 


Church. See Churchwardens, Vol. i. 


Page 370 
— not coming to. See Hereſy, 
(D) iii. 42 PV. © 
Churchwardens, 1. 370 3 
Church-Yard. See n i. 


372 
Cinque Ports, Court of. See Courts, i. 
650 | | | 
Circumvention. See Agreement (B)'. 
Citation. See Courts Eccleſiaſtical, (E) 
i. 620 
Civil 3 See Bail, i. 205, Eſcape, 


» , 
3 380 Bail, i. 205, Court of 

Admiralty, i. 629, 631, Dil- 

treſs, i. 105, Dower, ii. 117, 

Executors and Adminiſtrators, 

» 11, 371. Infancy and Age, (A) 

Hi. 118. Uſes and Truſts, v. 


Claim, 99 See Continual Claim 

Conuſance, See Pleas and 

Pleading, (E) Univerſities (B) 

8 8 See Replevin, (E) 

381 

Claims and” Demands. See Releaſe 
( 

Clergy, Benefit of. See Burglary, 
Felony, 11. 476, Murder oe 

Clergyman. See Execution, (G) i 

360 

Clerks in holy Orders. 
(G) ii. 360 

Codicil. See Wills (E) 

Coin. See Prerogative, (B) iv. 160 

Collateral Deſcent. See Deſcent (B) 

Colleges, Members of. See Mandamus, 
(C) ii. 533 

Colloquium. See Slander, (S) iv. 515 

Colluſion. See Fraud, ii. 593 

Colour in Pleading. See Pleas and 

Pleading, iv. 102 

In Treſpaſs. See Treſpaſs, (I) 

V. 208 

Comforters. See Court of Admiralty, 

(D) 1. 628 
Commiſſioners of Admiralty. See Court 
of Admiralty, i. 622 
— of Bankrupt. See Bank- 


rupt (C) 
m— — of Caritable Uſes. ' See 
Charitable Uſes (F) 
—— — of Oyer and Terminer. See 
Courts, 1. 604 


Commiſſioners 


G) 


See Execution, 
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Commiſſioners of Review. See _ 
, wg 1 () Vol. i 
age 609 
eile * Den i. 652 | 
Commitments, i. 
See 


2 — 


— — 


labeas Corpus, (A J 


TI» *BW 1! 


Ni. 7, 
Committees. Ser kues a and Lunaticks 


Common, 1. 385 | 
—— ' Bail. See Bail, i. 205 
In Court of. See Court, i. 


2443 Priver, Offences aghiaf? i it. See 
Hereſy, iii. 40 

— Recovery. See Fi ines and Reco- 

FVeries, 1 5200 

Commoner. "See Common, 1. 390 


— 


1 
! 
JN. 


Comte Houſe of. See Court of 


9 75 Fuhament, i. 566 
Compare. See Baroh and Feme (A) 
Compoſer of a Libel. See Libel (B) 
Compoſitign. Sce Tithes (R) | 
i See Court of Sheriffs 
Sn Torn, i. 640 
Concord. See Fines and Recoveries, 
il. 523 
Concutrent Joriſgiclon Ser Prohibi- 
tion, (L.) iv. 259 
Conditions, i. 395 
Confeſſion. | See A prover, i. 130, Co- 
'/ Toner, (E) i. 497, Evidence, 
ll. 313 
Confidence. See Court of Chancery, i. 


; ' 590 | 
Conflemarion of Leaſes. See Leaſes (G) 
Conformity. See Offices, iii. 726, Fa- 
| piſts (A) iii. 784 
Conies. Ste Game, ii. 613 
Conſcience, Court of. See 8 i. 
Conſervator of the Peace. 
of the Peace, iii. 28 5 
Conſideration. See Aſſumpſit, (C) (E) 
Bargain and Sale (D) 
Conſiſtory Courts. See Courts, i. 612 
Conſpiracy. See Actions on the Caſe, 
(I) i. 61, Informations, (B) 
2 nm. 166 
Conſtable, 1. 440)! 
— and Earl Marſhal, 
See Court, 1. 601 


Court of. 


Conventicſes. 


See Juſtice 


Contagious Diſtemper. See Slander, 
(B) Vol. iv. Page 408 
Contempt. See Outlawry, i. 745 
of Religion. Sce Hereſy, ili. 38 
| Contingency. See Remainder (G) 
Contingent Intereſt. See Releaſe'(H) 
— — Remainders. See Deviſes, 


(I) Remainder; 00 Uſes and 
Truſts, (G) v. 


| Continual Claim See 2 (IJ Ii. 43 


Continuance of Parliament. Sce Court 
of Parliament, i. (F) 582, 


Pleading. See Pleas and 
Pleading, iv. 139 x 


* 


Continuando. See Treſpaſs, (J) v. 197 
Contract. See Aſſumpfit, i. 163 
Contracts of Martiage. see Marriage 
F (3) d H 

for Nebeſbries“ See Baron and 
| Feme (H) 
. — on Sea. See Courr of Adini- 
| ralty (C) 


—— Ufurious.' See Vor; 2 
Contumacy. See Outlawry, ni. 745 
See Hereh rey, i. — 
Converſation, Criminal. See Marriage, 
He ene | 
Converſion. See Trover (B) 
| Conveyance. See Grants (G) f. 661, 
| Leaſes, (I) iii. 411, Miſ- 
nomer (B) in! 620, 
Uſes and Truſts, D) v. 


531 
Fraudulent. See Fraud, 1. 601 
Conveyancing, modern Manner of. See 
Releaſe, (C) iv. 274 

Conviction. See Appeal, i. 122 

Convocation, Court of. See Courts 
Eccleſiaſtical, i. 610, He- 

| reſy, iii. 35 

Conuſance. See Courts, i. $59, Fines, 

Me 322 

Claim of. See Pleas and 

Pleadings, iv. 32 

Coparceners, i. 443 

Copies of Records. See Evidence (F) 

Copyhold, i. 455 

Corn. See Tithes (C) v. 56 

Cornage. See Tenure (N) 

Coronation. See Prerogative, (A) iv. 
152 

Coroners, 1 Ny 


Conſtruction of Statutes, Rules to be 


Corporations, i. 499 


obſerved in. See Statute (I) | Corruption of Blood. See Forfeiture, 


— — of Words. See Authority (A) 
Conſultation,” See Prohibition (D) 


(G) ii. 584, Outlawry, iii. 


745 | 
R Corruption 


a. 


ZH oh III 


— 
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Corruption i in Offices. See Offices (N) 
Vol. iii. Page 744 


| Coſenage, Writ of. See Actions, (A) 


i. 27, Error, it. 192 
Coſts, i. 810 
in Amendment. See Amendment, 
. % 
—— in an Action , of Ejectment. See 
Ejectment, ii. 164 


' Qui Tam, 1. 42 

Covenant, -1. 526 

Coverture, Abatement by Reaſon of. 

See Abatement (G) 

See Fraud, ii 593 

See Pleas and Pleadings, (A) 

iv. 

Counterfeiting the Great Seal, Privy Seal, 
Privy Signet, Sign Manual, or 
Current Money, &c, See Trea- 
ſon (U) (I) ( 

Counterplea. 


Covin. 
Count. 


iii. 163 
County Court. See Court of the Coun- 
ty, 1. 646 
Courts _ their Juriſdifion in General, 
» $52 
of Record, i. £59 
—— Superior, i. 558 
Inferior, 1. 559 
Court of Admiralty, 1. 
of Aſſize, i. 
Baron, 1. 648 
— of Chancery, i. 585 
of the Cinque Ports, i. 650 
of the City of London, 1. 657 
of Common Pleas, 1. 595 
of Conſcience. See Court of the 
County, i. 646 
of the Conſtable and Earl Marſhal, 
1, 601 
of the County, 1. 646 
of the Delegates, i. 613 
Eccleſiaſtical, 1. 609 
of Exchequer, 1. 597 
of the Foreſt, i. 629 
of the Royal Franchiſe of Ely, 1. 
636 
of Gs Houſe of Lords, i. 583 
of the Hundred, 1. 647 
of the Huſtings, 1. 657 
of King's Bench, 1. 591 
Leet, 1. 645 
of London, 1. 657 
— of the Marſhalſea LP Palace Court, 
1. 632 


622 
607 


- Qui Tam. See Actions 


See Infancy and Age, (L) 


| 


1 
. 


Court of the Juſtices of Aſſiſe and Niſi 5 


Prius, Vol. i. Page 607 . 

— of Oyer and Terminer and Gaol 

Delivery, i. 64 

—— Palatinate of Cheſter and Durham, 

i. 633 

— of Parliament, i. 366 

— of Piepowders, i. 656' 

—— of Seſſions of Juſtices of the Peace, 
1. 608 

Court of Commiſſioners of Sewers, i. 
65 | | : 

—— of — Sheriffs Torn, 1. 640 

—— of Stannaries, i. 662 

Courteſy. See Curteſy 

Creditors. \ See Fraud (C) 

Creek. See Court of Admiralty, (A) 
i. 623 

Criminal Cauſes. See Bail, i. 219 


Converſation. See Marriage, 
iii. 580 
Croſs Remainders. See Deviſes, (I) Re- 
mainder (L) 


Crown, limiting or denying the Succeſ- 
ſion of it. See Treaſon (R) (8) 
Cry. See Hue and Cry, iii. 6: 


Curators, See Ideots and Lunaticks, 
iii. (C) 81 
Currants. See Smuggling, (B) iv. 525 


Current Money, I it. 
Treaſon (I) 

Curteſy of England, i. 659 

Cuſtoms i. 669 

of Copyholders. See Copyhold 

| (D) (E) 

or Duties on Goods ex rted or 
imported, See Smuggling, (A) 

iv. 524 8 

of London, i. 680 

— of Manors. See Copyhold, 

(D) (E) i. 462 | 


D. 
AMAGE Feaſant. See Diſ- 
treſs, 1 + Ht | 
H.-F 
in Replevin. See Coſts (F) 
Date. See Leaſes (E) iii. 340, Obli- 
gation (C) 
| Day-time. See Hue and Cry, (B) iii. 
67 
Dean and Chapter. See Courts Eccle- 


ſiaſtical, i. 610 
Death, Appeal of. See Appeal (A) 


3 Death 


_—_— 


B AC ON.“ 


ABRIDGMEN T. 
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Death of the King. 
(E) Vol. i. Page 7 

—— of Parties. See Abatement, (F) i. 7 

Deber and Detinet. See Debt, (F) i. 


28 ++ 
Debt, ii. 13 
Deceit. See Actions on the Caſe (E) i. 
30, Fraud, ii. 593 
Decennary. See Actions, i. 33. Con- 
| ſtable, (A) i. 438, Courts of 
Sheriff's Torn, 1. 640 | 
Decimandi Modus. See Tithes, (R) v. 
80 
Declaration in Pleading. See Pleas and 
Pleadings, iv. 8 
——— in Replevin. See Reple- 
vin (H) 5 
in 3 See Treſpaſs, 
(I) v. 4 
— — of a Truſt. 
Truſts, (B) v. 287 
— — of Uſes. See "Uſes and 
Truſts, (E) v. 355 
Dedimus Poreſtatem. See Fines and 
Recoveries, (D) ii. 527 
Deed. See Conditions, (A) Grant, ii 
644, Leaſes, (E) iii. 636 
— fraudulent. See Fraud, ii. 601 
— Inrolment of. See Bargain and 


1 —B — 


— 


Sale (E) 
Deer and Deer-ſtealers. See Game, ii. 
612, 613 
Defamation. See Libel, (A) iii. 490, 
Slander (U) 
Defeaſance. See Releaſe (A) iv. 265 


Defence, full and half. See Pleas and 
Pieadings, iv. 31 
Degrees, Levitical. See Baron and Feme, 
(A) i. 283, Marriage, (A) iii. 
©) 

Den Cod of. See Courts Ec- 
cleſiaſtical, i. 610 
Deliverance (Second). See Replevin, 

(E) iv. 380, Superſedeas, 
| 675 
Delivery. See Obligations (C) 
Demands. See Releaſe, iv. 285 
Dem ſne. See Antient Demeſne, i. 
110 = 
Demiſe of the IS See Abatement, 
(E) 1. 
ee ww" Pleas and Pleadings, 
iv. 129 | 
to Evidence. See Pleas and 
Pleadings, iv. 136 


See Abatement, | 


' Deprivation. 


| Deputy. 


See Uſes and 


11. | Detinet. 


— 


— cc 


Denization. See Alien, (B) Vol. i. 
Page 79 
Denizen. See Alien, B) i. 


Denunciation of the 8 See Ex- 
Opin ii. 314 
Deodand, ii. 


Departure in Fleading., See Pleas and 
Pleadings, iv. 122 
Depoſitions of Witneſſes, See Evidence 


(N) 
See 


173 

See Officer, iii. 738, Sheriff 

(H) 

Derelict Goods. See Prerogative, (B) 
iv. 164 

— Lands. See Prerogative, (B) 
iv. 15 

Deſcender. See Formedon, (A) ii. 587 

Deſcent, ii. 27 

Deſcription in Pleading. See Pleas and 

Pleading, (B) iv 24 

Deſertion, Deſerters. See Soldiers (E) 

Detainer. See Forcible Entry and De- 

tainer, ii. 353 : 

Sec Debt, (F) ii. 21 

Detinue, ii. 45 

Devaſtavit. See Executors and Admi- 
niſtrators, 11. 430 

Deviſes, ii. 48 

See 9 8 and ee v. 

49 

Dice. See Stamps, (D) iv. 623 

Dignity. See Miſnomer and Addition, 
wm. 617 

Dilapidations. See Waſte, (D) v. 463 

Diminution, alledging of. See Error, 


Prerogative, iv. 


1. 204 
— — of the Current Money. See 
Treaſon (I) 
Dioceſe. See Courts Eccleſiaſtical, (C) 
1. 614 


Diſability of Papiſts. See Papiſts and 
Popiſh Recuſants, (A) iii. 80 

of Plaintiff or Defendant, See 
Outlawry, iii. * * and 
Pleadings, (F) iv. 

to purchaſe or i?” See A- 
liens, (C) 1. 80 

Diſceit. See Deceit 

Diſcent. See Deſcent 

Diſcharge of a Bankrupt's Eſtate. See 
Bankrupt (K) 

of a Promiſe. 


ſir (G) 


See Aſſump- 
Diſcharge 
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Diſcharge of Tithes, by Bull from the | 


Pope, Grant, or otherwiſe. - 
_ Tithes (T7) (0) 0 
Diſclaimer. 
| Vol. iv. Page 194 
Diſcontinuance of an Eſtate, ii. 87 
in Pleading. See Pleas. 
and Pleadings, iv. 139 
Diſcovery of Books, Papers, &c. 
Account, 1. 16 
Disfranchiſement. See Corporations, i. 
O 


— ** 


=” 


: 


See Hom ad; Pleadings, 


< 
4 


See 


Diſpenſation. See Prerogativez(D) i 1v. 177 


® —— 


with a Condition. 


Condition (O) i. 419 
Diſſciſee, Diſſeifor. - See Leaſe 0 
Diſſeifin, ii.. n 
See Leaſes 7 
Diſſenters, Proteſtant. 

W. 28 
Diffolution--of Corporations. See Cor- 

porations, (F) 1. 30 
wow—_ of Monaſteries. See Tithes, 
(F) v. 66 
of Parliament. See Court of 
Parliament, (P) i. 582 
Dien contagious. See Slander (B, 
Ny iv. 488 a 178 
Diſtreſs, 11. 105 
See Rent (K) 
Diſtribution. 


See Hereſy, (D) 


» 0 


- - 


te 426 - 

Diſturbance in Offices. See Offices (85 

Divine Service, Tenure by. See le- 

nure (G) 

Divorce. See Dower, (C) Marriage and 
Divorce, iii. 569 

Dogs. See Court of the Foreſt, 1. 640. 

Game, 11. 614 

Domeſday. See Court of Parliament 
(A) 1. 567 

Domeſday-book. See Antient Demeſne, 

1. 110 
Donations in Caſe of Death. See Le- 
gacy, 111. 466 

between Huſband and Wife. 

See Dower, 11. 118 

Door, breaking open. See Execution, 

(N) Sheriff, (N) iv. 454 

Dower, 11. 118 

——— See forteiture, (F) Jointure, (B) 

lil, 222 


Drawer of a Bill of Exchange. See Mer- 
* -chant, (L) Ut. 603 


See |- 


* 


Education Popiſh. See Bae, 


Eggs, Tithe * See Tithes, ( D) v. 62 
Ejectment, ii. 


| Elected * 


Election, ii. 
See Bankrupt, (H) Exe- 


cutors and Adminiſtrators, | 


| —— forcible. 


Drunkenneſs. ren. Vol a 1 
Page 40 

Duel. See: Appeal, ie: 122 v3 ag iS 
\ Duplicity in pleading. See Pleas- and: 
Lp yrs is 118 

Dureſs, ii. 195 -A 


3 


* was 


| ——— See Grants, « (A) u 


Durham, County, Palating: Court of.) 
| See Courts, i. 633 24824 
Dutchy Court of. See Caurts, i. 633 
Duties on Goods exported of imported. 
See Smoggling, (A), iv. 324 


at, ? „ag! 

E. 4 8 
k Ion en TY 1. 
ARL Marſhal, Court of. See 
Court of the Conſtable and Earl 

Marſhal, i. 60x KN 
Eccleſiaſtical Conrtsit See Courts Ec- 
cleſiaſtical, i. 609 


Perſons.” See Grants, (A) 


Leaſes, (E) iii. 536. Of- 
fices (D) 


31 


(C) 


11. 788. Treaſon (O) + 


See Court of Parlia- 
ment, (D) i. 57⁴ 

183 | N 

of a Member of e 
See Court of Parliament, (C) 


(D) 17 578 . 
Electors. See Court of Parliament, (D) 
1. 572 
Elegit. See Execution, ii. 349 
Elopement. See Marriage and Div orce, 
ill. 578 
Ely, Royal Franchiſes of. See Court, 
1, '646 P 
Embaſſador. See Ambaſſador. 


Embracery. See Juries, (M) iii. 284. 
Maintenance, iii. $20 
Endowment. See Dower, ii. 118 
England, Curteſy of. en Curteſy- of 
England, 1. 
Enlargement of a Reieate 
(C) iv. 274 
Entry, Felonious. See Burglary (B) 
See Forcible Entry, ii. 


See neben 


1 
— into Lands. See Deſcent, (F) ii. 


36, Ejectment (D) ii. 1771 
— by Leſlce, See Leaſes (M) 


Entry 


AQ _W__ 4 — < a7 
- > +4 » dA nee” > * 2 
n r 
* „ 


wu. . 


6 


88 


— TORE 2% PUT. 


 BACONs ABRIDGMEN T. 


3. 
1 6. 


Entry, Writ of. See Actions in General, 
(A) Vol. i. Page 29 
uity. See ments (B) | 
Court of. See Account, i. 16. 
* hf Mortgage, | 
— © mption. See e, 
(E) ii. 638 1 ; 
Error, ii. 187 boat? | 
Eſcape in Civil Cauſes, ii. 233 
Eſcheats. See Court of the County, i. 
646. Prerogative (B) iv. 154 
Eſcuage. See Court of Parliament, (B) 
ES © $69- Tenure (I) 
Eſpouſals. 1 e Marriage and Divorce 
( 
Eſſoin. See Amendment and Jeofail, 


„ 


| 


i. 89 | s 
Eſtate by Curteſy. See Curteſy of Eng- | 


land, i. 667 
— in Fee Simple, ii. 249 
— for Life, ii. 270 
Eſtate Tail, ii. 250 5 
— Tail after Poſſibility of Iſſue ex- 
| tin, ii. 267 
— for Years. See Leaſes for Years, 
iii. 295 e e 
Eſtoppel. See Leaſes, iii. 441. 
Pleas, iv. 106. Verdict (U) 
Eviction. See Rent (L) : 
Evidence, 11. 284 
| what may be given on the Ge- 
neral iſſue. See Pleas and Plead- 
ings, (G) iv. 660 
in Treaſon. See Treaſon, v. 
150 
— — Action of Treſpaſs. See 
Treſpaſs, v. 214 
— in an Action of Trover. See 
Trover. v. 279 
Exaction. See Extortion, ii. 453 
Examination of a Criminal. See Com- 
mitment, i. 2380 
Examinations. See Evidence, (E) Trial, 
(A) v. 223 | 
Exceptions. See Bills of Exceptions, i. 


2 
x. Releaſes. See Releaſe (L) 
Exchange, Bills of. See Merchant and 
| Merchandize (L) 
Exchequer, Court of, See Court of 
» Exchequer, i. 597 
Excommunication, ii. 314 
wmn— Abatement, by Rea- | 
FP ſon of. See Abate- 


uw. — 
* — „ 2*— — — _ 


Execution, Vol. ii. Page 326 


| Executors and Adminiſtrators, ii. 371 
Executory Deviſe. See Deviſe, ii. 71 
Fees. See Uſes and Truſts, 


(G) V. 370 | | 
Exemplification of a Record, See Evi- 
dence, (F) 


| Exemptions from Duties and Offices. 


See Privilege (A) 
Extinguiſnment, ii. 447 
— — — of an Annuity or Rent- 
charge. See Rents, iv. 


268 
— — of Common. See Com- 
— 2c 
— — opyhold. See Copy- 
hold (K) C 
— — — oðf a Releaſe. See Re- 


leaſe, (C) iv. 273 


|] ———— of Rent-charge. 


Rents, iv. 268 

of Service, Tenure 

(C) 

— — — of Uſes. See Uſes and 
Trults, (G) v. 379 

Extortion, ii. 453 

—— — See Offices (N) iii. 744 

Extra- parochial Tithes. See Tithes (G) 

Eyre, 2 in. See Court, &c. i. 

04 


F. 
81223333 
ACTOR. See Merchants and 
Merchandize, (B) iii. 587 
Faculties, Court of. See Courts Eccle- 
ſiaſtical, i. 610 
Fairs and Markets, ii. 434 
Falie Appeal. Sce Appeal (K) i. 128 
—— Impriſonment. See Treſpaſs, (D) 
v. 169 
Judgment, Writ of. See Antient 
Demeſne, (C) i. 113. Court 
of the County, i. 646 
—— Pleadings. See Pleas and Plead- 
ings, iv. 65 
— Return. See Actions, i. 59 
— Token. See Fraud, ii. 611 
Fealty. See Aliens, i. 76 N 
Fee Simple. See Eſtate ii. 249 
Fees 11. 463 
Felo de Se, ii. 480 
Felony, ii. 469 
— See Juſtices of Peace (E) iii. 291 
Feme Covert and Sole. See Baron and 


ment, (B) i. 3 | 


Feme, 1. 308 | 
Feoffment 
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— 


— 
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. 6 See Condition, i. 414 
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— and Recoberies, ii. FO = 
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(D i, 479 


Firſt Fruits and Tenths, Court of. | See 


Poreble Putty and Detainer, ii. 


Foreds 
D 'E oreig 
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Court of Exchequer, i. 597 
Fiſhes, Royal. See Prerogative, (B) i iv. 


157 
Fon See Court of Admiralty, w|C 


8 Prerogative, (B) i iv. 159 
Pocry See Highways, iii. 54 


555 
— Marriage. See Marriage and 


Divorce, in. $76 

te. See Mortgage, i iii, 638 

Attachment. der Cuſtoms a 
Logon, 11. 689 4 4 
— 2 See Pleas and Pleadings, | 

iv. 52 $8) +4 

Forefalling, 12 "572 * r 
Foreſts, Court of. See Court of the Fo- 
ar TAS reſts; 1 i. 647 
Forfeitufe, f. 575 e 
L For a Breach of a Condition. 


Eſtate, ii. 278” 
—— of a Legacy. See Legacy, i, 


19. 
TORE TY of an Office: See Office, iii. 


n Forgery li. 
Forma Pauperis. 
 Fowling. 


TORO Ro 5 of Ely. 
<4 | = 


{ 1208. Fee. 


(£23 Outlawry, iii. 
56 753 
—— See Felony, ii. 471 85 
See Pauper, 1 iii. 811 
Formedon, ii. 556 
See Game, ii, 618 
Fowls, See Tithes (D) 
See Court of 


oyaF Franchiſe of Ely i. 


636 
Frank*Almoigne, See Court of Parlia- 


ment, i. 569. Tenure (F) 
See Antient Demeſne (O) 


Fraud, ii. 393 
— See Actions on the Caſe, (E) i. 50. 
Agreements, (B) Court of Chan- 


1 
| 


cery, i. 590 


1 


| | Fraudulent _—— 


— 


Gaol arid holder, ii. 


222 - 'of a Copyhold.' See Copy | 
C1) (4 hold, i. 484 | 
. of an Eſtate for Life. See 


85 74¹ 
err — by Reaſon of Outlaw ty. See | 


12 


F reight, Freighters. 


Freſh Suit 
| Friars. 


$62 Frandga 


352 


| Freeman of [ ohdon: {1 S Cuſtoms o of 


19900 


„( cysf 685— 
Set Merchant and 
Merchandise i. 3% ,ʒ᷑, 
See Eſcapes il. 247 
See Grants, ii. 646 
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Gaming, 1. A 11 cel 


— Houſes. > $66 Gemin 
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„Case Holst 
—— Delivery, Court ol. ae i. 
604 * * 

Gaoler. Sce Gaol ant Gidler, ii. 626 

Garniſhee, Garniſſiment See Cuſtoms 
of London, (H) i.” 689, 692 

Gavelkind, fi. 6 7 awe ht 2 Awers | 

General Iffue. | Pleas anck Pleadings, 
iv. 34. Treſpaſs, (I) v. 101 

Gentleman. See Miſnomer and Addi- 

tion, iii. 618 
Gifts in Mortmain. See Charitable Uſes 
and Mortmain (G5 1A DAL 151! 
Giſt of Action See Pleas and Plead- 


ings, (I) iv. 866 of, 
Glebe Lands. See Tithss, (Q) v. 79 
Goal. See Gaol. P PL 1 


| God, Ad of. See Conditions G 
Good Behaviour. See Surety of Bs 
Good Behaviour, V N 
Goods and Chattels. aron and 
Feme, (C) Deviſes, (Hz For- 
feiture, (B) ad. 577. "Willy ©) | 


v. 514 

—— Derch&. See Prerogative, (B) 

| iv. #64 

—— waived. See Prerogative, (B) | 
iv. 164 4, | 

Grand Cape. = Actions in Gs en 
A) . N | WL OTOSL 

— cen See Felony, (F)-ii* 475 


— Serjeanty. See Tenure (K) 
Grants, ii. 644 

—— of the Crown. See D 

| iv. 203 10 
— 23 of Tithes yu: See Tithes 
| (T >; 
Great Seal, Counterfeiting i its Son Tren- 
ſon (H) 1.4 ht 
Guard, Caſtle, See Tenvre (M) 
* * 
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Guardian, Vol. ii. Page 672 eite 
— wc. Marriage and Ns 
» emofiy DL en $77 8 
— in een lr (A), 
2 mas 1 1719 F is 

Gueſts, Sep lans-aud an Brgen, (C) 
"Us 182 A e 1192 M51  Huſtings, 


6 J WF: ;; 47) 5 17 An 


* 


* f H. 1 


AB EAS Corpus, Writs of, iii. 1 
Habendum. See Grant, (I) ii. 1 
Habere Facias Poſſeſſionem & Se iſi iſina 
27:1: Writs of. See Rxecution, ii, 353 
Half. blood. See Deſcent, (C) ii. 30. 
Hamlet. See Miſnomer ae AW 
! 140 2B) iii. bao,” ” ua uat 8 | 
Hares. See Game, ii. n ns 
ata © 59 tive, iv. 193 


reroga 
eee Court of . Admiralty, 1. 1 
f 992 ns! - 
Haw „H. sing. See Game, ii. 8 31 


| Bae Ti Tiches, (C) v. 7 
Hazard. See Uſury, 2 (D) — 410 
Headborough. nſtable, (A) V 


1 
Hearſay Brite See Evidence 0 
Heir and Anceſtor, iii. 16 ; 
6 an Eſtate. See Eſtate, ii. 2 Ul 
Heir-looms. See Precogative, (E) iv 
Mo ars 14 1 85 
Hemp. See Tithes, (0 v. 54 Fn 
| Hereſy and Offences-agaigit Rehigio 
50 — 78 — 4 A 31 
Here iii. 47 al 
High — See "Sheriff: (8): 
— Treaſon. Jy re iv. 110 
Highways, iii. - 
fla Orders. See Er Exe cytion, 6); 11, 360 
Homage. See . rd 
Homicide. See Mugder and Homicide, 
iii. 661 
Hors de Son Fee. See Pleas and Plead- 
4 ings, iv 105; - / 
Hoſpital. See Grants, ii, 646 
Hotchpot, See Coparceners, (E) i. 452. 
Cuſtoms of London, 1. 685. 
Executors and, Adminiſtrators 
(K) 960i) Ai 10 


VU 


Houſe of Commons. See court of Par- | 


-liament,, i. 56 
of Lords. See Court of Parli- 
K ue? liament, i. 646, * $44) | 
Hos and Cry, iii. 61,57), , 


* fi "See Hue and 


"Jerſey. See Aliens, i. 84. J. 


* 7 "= 20 5 —— — — —— =» 
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— See „1A 
Jeofail. See Amen l 
1. $$ l 


Jetſam. Sos. Ou urt 
4. atiyc / 
24. 1 65 


Immateria Nr al. See 
| Amendment-and qeofal . Eli-103. 
Verdict A 


) 
impure See Pleas. and, :Rladings, 
9 432 (C. iu 27090 Rhg.gn 
———- Roll. * n and 


Jeoffail, - tom! 
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1 | Lnpotible Caadissas, Ses Conditions. 
See Conditions (M) 


lmpoſtor * See * 


5 FRED + 6h J See, Commitment, AE) 
„i. 381. Smuggling (G) 
Impropriatidns. See A . 2 
Incapacity to purchaſe. . Aliens, (C) 
hy, $9 . 10 * 
Incertainty i in Devil See e (L) 


18 81 1252 31¹¹ 197 
rants. See Gran Grants, . (H) ii. 
3 "661 14 

Berl. * Baron and kee. (4) i. 


; GEnETS,, [F) i 1. 453 . 
r $0 Corporations. See. 
tions, (D) i. 504 / 
—— A Fa 3 Markets, See Fairs 
il ) 2 d Markets (C) 
— to Grants (I) ii. 669 


Hundred, Court of. See Court of the 
1 3 i. 647 5 


Incidents 


283 : 
. Incidents, to, Co! arceners, See Copar- 
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Incodeats ro Tariſdies on of Probibiticn. 
See Prohibition, (L) Vol. iv. 
Page 259 

—— to Statutes. See Statute (B) 

s tO an Uſe. See Uſes and Truſts, 


. 
Incloſure. See Common, (D) i. 392. 
Highways, (F) iii. 57 | 


Incumbent. See Simony (F) 


Incumbrancers. See Mortgage iii. 642 
See Aſſumpſit, 


Indebitatus Aſſumpſit. 
i. 103 
Indenture. See Leaſes, (E) 1ii. 336 
Indictments, iii. gi 

— * Treaſon. See Treaſon, 


IF, 143 
Indorſor, ev. SY of a Bill of Ex- 


change. See Merchant and 
Merchandiſe (L) 


Inducement, Matters of. See Pleas and 


Pleadings, (B) iv. 13 
Infancy and Age, iti. 117 
Infant in Ventre fa Mere. See Infancy 
and Age iii. 123 
Infants. See Grants, ii. 647. Guar- 
dian, ii. 672 
_ Infancy and Age, iii. 117. Preroga- 
tive, (D) iv. 176 
Infidel, Anſwer of, lowed good Evi- 
dence. See Evidence, 11. 286 
Informal Iſſues. See Amendment and 


Jeofail, (E) 1. 103. Verdict (K) | 


Informations, iii. 164 
—— Qui Tam. See Actions 
Qui Tam, (D) i. 37 

leaſing See Foreſtalling, ii. 572 

Inheritance. See Leaſes, (Q) iii. 448 

Injunction, iii. 172 

Inn-keepers. See Inns and Inn-keepers, 
111 178 

Inns and Inn-keepers, 111. 178 


Innuendo. See Slander, iv. 515 
Inqueſt, Inquiſition. See 14 (B) 
| (C) (D) 


Inrollment of a Deed. See Bargain and 
and Sale, i. 277 

Inſpection. See Trial, (A) v. 222 

Inſtitution. See Admiſſion and Inſti- 
tution. 

Inſurance, Policies of. See Merchants 
and Merchandiſe, iii. 598 

Intereſt, contingent. See Releaſe (H) 

Inteſtate. See Ezecutors and Admini- 
ſtrators, 11. 385 

Invention, new. See Prerogative, (F) 
Iv. 207 | 
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| 


| 8 Ste 1 and Ad- 
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ee, (E) Vol. ii. Page 

406 

Joint-tenants and Tenants in Common, 

| iii. 187. Traders. See Merchants 

and Merchundiſc, (C) ii. 589 

Jointure, iii 220 1 

Ireland. See Error, ii. 214. Tender 
and bringing Money into 
Court, (B) v. 5. Treaſon, v. 


| 120 
Irreverence in Churches. See Church 
wardens (D) 
Iſſue, General, See Pleas and Plead- 


ings, iv. 54. Treſpaſs, (I) v. 201 
Iſſues, immaterial, and informal. der 
Amendment and Jeofail, (E) i. 
103. Verdict 
Judges. See Courts, i. 555 
Judgment. See Execution, ii. 328. In- 
dictment, (G) iii. 111 
— — amending it. Ste Amend- 
ment and Jeofail, i. iog 
| ——— of Treaſon. See Treaſon, x 
153 
Juries, i 239 . . 
Juriſdiction, concurrent. See Prohibi- 
tion, (L) iv. 259 


urts, i. 
— — 861 Eccleſiaſtieal Courts. Sec 
Courts Ecclefiaſtival, (D) i. 
617 
—— Pleas to. See Pleas and 
Pleadings, (E) iv. 32 
—— to Pleas in Abatement. See 
Abatement (A) 
Jury, Proceſs. See Amendment and 
and Jeofail, (D) i. 99 
—— Roll. See Amendment and 1 
fail, (D) i. 99 
— Trial by. See Trial (D) 
Juſtice Seat, Court of. See Courts, 1 1, 
637 

Juſtice of Aſſize, Court of. See Court 

i. 607 
of the Peace, iii. 285 
of the Peacc, Court of. See 
Courts, 1 608 


Juſticiar, or Chief Juſtice, See Courts, 
. (A) i. 553 | 
Juſtifiable Homicide. See Murder and 


Homicide, (E) iii. 673 
Juſtification of an Aſſault See Aſſault 
and Battery (C) 
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Keeper 
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* en, Lee Pataki. e (F) 
1 N of Marque, and Repriſal. See 
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N Coutt of Chancery, Vol. 1, Page 585 
Keepers of Priſons. See Gaol and Gaoler 
(D) 9 „ 462; 2 1 * 
Keeping Arms See Papiſts and Popiſh 
e Recuſants (A) (B) 

Kindred. 'See Maintenance, (80 i ili. $23 

King: See Prerogative, iv. 149 

miſe of. See Abatement (E) 

— of ee See r ew arab 
„ - $63 | 416% 

King's Bench, Court of. See Court of 
Wu, King's Bench, i 3919 

Knight's Service, Fenuge, 72 See Te- 


nure (H) 
Koran of eee See Ey dence, its 
0444 "You Let wn | 
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ACHES of the Crown or King. 
See Prerogative, (E) iv. 200 

— of Infants. See Infancy and 

2 County Palatine, Court of. 

See Court Palatinate, i. 635 

Landlord. See Rent, iv. 335 

Lands, barren. See Tithes (Q) 

—  derehict, See Prerogative, (B) iv. 


| 153. 

— Glebe. See Tithes Q) 

Lapſed Legacies. - See Legacies (E) 

Larceny, Appeal of. See Appeal (A) 

Grand, petit, mixt, and ſimple 

' Sec Felony, (F} ii. 475” 

Law, Act of: See Conditions (Q) 

- Canon. See 3 and Ad- 
miniſtrators, 11. 37 

Civil. See. Back. £23 and Admi- 
niſtrators, ii. 371 


— ak of. See Wager of Law, v. 


Leaſe 21 Release. See Releaſe, iv 
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Leaſehold, Intereſt 'in. See Baron and 
Feme (CT .-® 

Leaſes and Terms for Years, iii. 295 

Leather. See Smugghng (C | 

Leet, Court of. See Court Leet, 1.645 

Legacies, iii. 63 

Legate. See Ambaſſadors, i. 85 

Letter of Attorney. See Feoffment (E) 
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Levari facias Writ — Sekret, 
(C) ü. ** 
| Levidical De 8. 7 — — and Feme, 


0 (A) 283. ann and 


Divorce (A) 
Levying War. See Treaſon ( 
Lewdneſs. See Hane iii. go 


Libel, ili. 4290 . 


Libeller. . Sce Libel (j) 1 


Liberty of Printing.” Sce Prerogative, 
(F) iv. 207 


Life, Eſtate for. See Eſtate for Liſe 


and Occupancy, ii. 270 
Ligan, See Court of Admiralty, (B) 
i. 624. Prerogative, (B) iv. 159 


Light-houſes. See Prerogative, iv. 1 $5. 


Limitation of Actions, iii, 499 


—— of Eſtates. See Remainder 
= ES Reverſion, iv. 38 


— of Truſts. See Uſes and 
Truſts, (H) v. 381 


Livery and Seiſin. See Feolfment, (AY 


i. 483 
Livings of Papiſts, Preſencacion to. See 
Univerſities (C) 42 


A eg, Courts of. See Courts, i 657 


Cuſtoms of. See Cuſtoms of 
London, i. 680 | 

Lord's Day, Profanation of. Jos He- 
| reſy, iii. 38 

Lords, Houſe of. See ort of Par-- 
liamens (G3 i. 583 


Lunaticks. See Ideots and Lunaticks, 


iii. 79. YN (D) iv. 
176 
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AHOME T's Koran. See Evi- 
dence; ii. 286 
Maihem, iii. 5:9 | 
- Appeal of. See Appeal (A) i. 

123 
Mainprize. See , Bail in Civil Cauſes, 
i. 205 


Maintenance, and the Offence of buy- 


ing and ſelling a pretend- 
ed Title, ui. 520 
See Champerty, i. 360 
Malcfafance. See Actions on the Caſe, 
i. 44 
T Malice 
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Malice Prepenſe. See Murder and Ho- 


micide, (C) Vol. ni. Page 665 
Malicious Proſecution. See Actions on 
the Caſe, i. 61 | | 
Mandamus, in. 527 | 
Manor. See Court Baron, i. 648 
Manſlaughter. See Murder and Ho- 
micide, iii. 671 


Mariners. See Merchant and Merchan- | 


dize (E) 
Markets. N 5 Fairs and Markets, ii. 


Marque, Len of. See Court of Ad- 
miralty, (E) i. 629 
Marriage and Divorce, iii. 569 
Abatement, by 951 of. See 
Abatement, (G) i. 
forcible. See — 9 and Di- 
vorce, lit. 576 
Marſhalſea, Court of. See Court of the 
Marſhalſea and Palace Court, 
1. 632 
Maſs, ſaying or hearing it. See Papiſts 
and Popiſh Recuſants (C) 
Mae and Servant, iii. 544 
of a Ship. See Merchant and 
Merchandize, 111. 590 
Mayhem. See Maihem, iii. 519 
——— — Appeal of. See Appeal, (A) 
1. 123 
Member of Parliament. See Court of 
Parliament, (B) i. 56g. Pri- 
vilege, iv. 228 


Merchandizes. See Merchant and Mer- 


chandizes, iii. 583 
Merchant and Merchandizes, iii. 583 
Merger of a Leaſe for Years. See Leaſes 
and Terms for Years, (R) 11, 
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Meſne, Lord. See Tenure, (D) v. 39 


| ment, (H) ii. 181 

Militia. See Soldier, iv. 571 

Milk. See Tithes, v. 63 

Mills, Miller. See Tithes, v. 53 

Mines. See Prerogative, (B) iv. 160. 
Tithes, v. 52 

Minors, Minority. See Infancy and 

| Age, iii. 118, 123 

Miſcontinuance. See Amendment and 
Jeofail, i. 91 

Miſdemeanor. See Informations, ili. 

16 

Misfeaſante. See Action on the Caſe, 
1. 44 

Miſnomer and Addition, iii. 615 

— See Abatement (D) 
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| Miſrecital in\ Pleading. See Pleas and 


| Mutiny and Deſertion. See an 
Profits, Action for. See 1 | iv. 571 
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Miſpriſion of Clerks, See Amendmene- 

and Jeofail, (B) Vol. i. Page 90 
— of Treaſon, See Juſtices of 
Peace, E) iii. 291 N 


Pleadings, (B) iv. 17 
of a Releaſe. See Releaſe (L) 
iv. 291 
— of a Statute. See IndiAment, 
(H) iii. 111. Statute, (L) iv. 
57 
Miſtake. See Ainendinear and Joofail, 
i. 
Mitter le Droit. See Releaſe, iv. 271 
le Eſtate. See Releaſe, iv. 270 
5 Sor . 
(E) i. 
Modus Decimendl See Tithes (R) 
Monaſteries. See Tithes, v. 89 
Money. See Tender and bringing Mo- 
ney into Court, v. 1 
couvrrent, diminiſhing, or coun- 
terfeiting it. See Treaſon, * 
v. 126 
See Prerogative, (B) iv. 160 
Monks. See Grants, ii. 646. T ien 
(W) v. 88 
Monopoly, iii. 626 
— See Prerogative, (F) i w. 206 
Monſtrans de Fait. Le Pleas and Plead- 
ings, (I) iv. 1c9 
Morocco, 3 of. See en 
i. 8 
Mortd'anceſtor. See Aſſiſe, (A) i. 1 59 
Mortgage, iii. 630 
Mortmain. See charitable Uſes and 
Mortmain, i. 361 
Mulier. See Baſtard, i. 215 
Murder and Homicide, iii. 661 
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AME. See Mifnomer and Ad- 
dition, iii. 615 
Names of Corporations. See Corpo- 
rations, (C) i. 501 

| Naturalization. See Aliens, (B) i. 79 
Navigable Rivers. See Prerogative (B) 
iv. 156 

Ne exeat Regno, Writ of, See Prero- 
gative, iv. 168 
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Negative pregnant. See Pleas and Plead- Obligations, Vol. iti. Page 689 


Ings, Vol. iv. Page 28 Occupancy, Eſtate for. See Eſtate for 
Negotiable Notes. See Merchant and Life, and Occupancy, ii. 27 
Merchandize (L) Occupant. See * for Life and 
New Aſſignment, See Treſpaſs, (k)) Occupancy, ii. 2-3 
v. 216 ——— Univerſal. See Frerogative, iv. 
Invention. See Prerogative, iv. ö 
207 Offences againſt the Common . 
Trial. See Trial, (L) v. 240 See Hereſy and Offences againſt 
Newſpapers. See Scam „(D) iv. 618 Religion, iii. 40 
Ni ght-time. See Burglary (D) ——— againſt Religion. See Hereſy and 
Niſi Prius, Court of. See Court of the Offences againſt Religion, iii. 34 
1 of Aſſize, and Niſi Prius, Officers. 1755 Offices and Officers, ili. 
. 7 . 718 
— Roll. See Amendment and | Offices and Officers, iii. 948 | 
Jeofail, D) i. 99 _ | Officina Brevium. 12 rt of Chan- 
— Tiial at. Sce Trial (F) cery, (A) i. 585 
Nobility. See Court of Parliament, Oleron, Laws of. See Court af Ad- 
1. 366, 569 miralty, D) i. 62 
Nomine Pœnæ. See Rent, iv. 362 Omiſſion in Pleading. Le Fleas and 
Nonage. See Infancy and Age, (L) iii. Pleadings, (B) iv. = 
4-8 Oppreſſive Proceedin See Actions 
Non Cane Mentis. See Ideots and on the Caſe, (1) | | 
Lunaticks, iti. 79 | Orders Popiſh. See 2 | 
Nonconformity, See Hereſy and Of- Ordinary. See Executors and Admini- | 
fences againſt Religion, iii. 42. ſtrators, ii. 414. e (F) * 
Papiſts and Popiſh Recuſants, | Original Writ, Sec Amendment and | 
(A) iii. 784 Jeofail (D) 


Ne See Actions on the Caſe, Orphans. See Cuſtoms of London (B) 


Ouſter. See Ejectment, (H), ii. 181 
Non Obſtance. See Prerogative, (D) | Outlawry, iii. 745 


iv. 177 Abatement, by Reaſon of. See 

Nonperformance of a Condition, See Abatement (B) 
Conditions, (O Owners and Maſlers of Ships. See Court 

Nonſuit, iii. 68 4 of Admiralty, (E) i. 629. Mer- 

Non-tenure, Plea of. See Pleas and chant and Merchandize, D) iii. 
Pleadings, iv. 104 3 | A 


Notes, negotiable, promiſſory, &c. See | Oxford, See Univerſities, v. 326 
Merchant and Merchandize, ) Oyer. See Pleas and Pleadings, iv. 


iti. 602 109 
Notice of Trial. See Trial (G) — and Terminer, Court of. See 
Novel Diſſeiſin. See Aſſiſe (A) 1. 159 Court of the Juſtices of Oyer and 
Nuncupative Wills. See Wills andd Terminer and Gaol-delivery, 1. 
Teſtaments, (D) v. 518 ö 604 
Nunneries. See Tithes, v. 9 — and Terminer, Trial at. See Trial, 
Nuſances, in. 683 | v. 238 
See Actions on the Caſe G) i. 
60, 51. Highways, b Ul, | P. 
= ey ACKWAY. See Highways, ili. 0 
O. . 54 
| | Palace Court. See Court of the 4 2 
ATH of Supremacy, refuſing to| ſhalſea and Palace Court, 1. 632 
O take it. n iv. 147. Palatinate Courts. Sce Courts Palati- | 
Treaſon (N) nate, 1. 633 
Oaths, See Prerogative, (C) iv. 167 Pamphlets. See Stamps, (D) iv. 618 


Pannel 
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Parliament; Court of. See Court of 


Penalty of a Penal Statute, 


Performance of a Condition. See Con- 
ditions (P) 
— of a Covenant. See Cove- 
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Pilkebäfdl alert CogaEl nter, . 44 
Parchment. See Stamps, 191 iv. 614 
Pardon, tif 801 


„Parliament, 1. 966 
— FEccleſiaſtical 516 Courts Ec- 


cleſiaſtical, () i. 
LE Members of. wy Privilege, 
(C) av. c2$28 © 
Parochial T ithes, See Titkes (F) 
Parol 4 1 8 See Agreements 
1727 
— — Demurring. See Infancy and Age, 
(L331. 162. 
Evidence. See Evidence (G) 
Parſon. See Corporations, (C) 1. 504 
Parſons, Leaſes by. See Leaſes, 1 ) iii. 
Si | | 
Parties, Act of. See Conditions, (Q) 
i. 434 
Partition. Tee Coparceners, (C) (E) 
Joint-tenants, iii. 211 
Partners, Partnerſhip. See Merchant and 
Merchandize, (C) iii. 389 
Partridges. See Game, iv. 616 
Paſſing of Bills. oY 5 of Parlia- 
ment (E) i. 
Patents. See UB do (F) iv. 203 
Patron. See Simony (F) 
Panper, iii. 81 
Pawnbroker. See Bailment, 1. 237 
Payment of Rent. See Rent, iv. 343 
Peace, Surety of. See Surety of the 
Peace, iv. 686 
— Treaty of. See Prerogative, (D) 
Iv. 174 
Peculiars, Court of. See Courts Ec- 
cleſiaſtical, (A) 1. 612 
Peers of Parliament. See Court of Par- 
liament, (B) i. 
iv. 228, 22 
Penal Statutes. 
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Piepowders, i i. 656 
Piracy, iti. 1819 
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See- - Arendment/and Jeo- 
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* Abatement, See Abatement, 


of Ages and Satisfaction. See 

Accord and Satisfaction, 2 25 
2. Alienage. See Med, (E) i. 
+ 11 

—— of Ancient Demeſne. See An- 

cient Demeſne, 1. 112 

in an Action of Appeal. See 

Appeal, i. 128 

in an ion of a ſſault and Bat- 

15 See Aſſault and ern i 


Fs an Aſſiſe. See Ahe, i. 159 

in an Action of Aſſumpfit. See 

Ane 177 

—=— in an Action Qui - 
Actions Gur Tams i, 

— — an Award. dee bewege 
and Award, (G) i. 130“, 

in Actions by and againſt Bail. 

See Bail, i. 2467 ... 

a Bargain and Sale. ... See Bar- 

gain and Sale, i 279 

a Bill of Exchange. See Mer- 

chat and Merchandize, ili. 614 

— in an Action of N enznt. Sce 

Covenant, i. 5438. 

a Cuſtom. See Cuſtom, . 4. 679 
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— in a Writ of, Error. - See Error, 


ii. 225 
in an Aion or Eſcape. 
Eſcape, ii. 247 
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Pleading in an Action on a Bill of Ex- 
change. See Merchant and Mer- 
chandize, Vol. iii. Page 614 

i an Action of Formedon. See 
Formedon, ii. 59t _ - 

—— 2 freſh Suit. dee Eſcape, ii. 
247 , | | 

— the Statute of Limitations. See 
Limitation of Actions, iii. $18 

————- a Miſnomer. See Miſnomer and 

Addition, ili. 624 

an Obligation. See Obligation, 


iii. 714 | 
—— in aa Action Qui Tam. See 
ut Tam, 1. 40 


Actions 
— in an Action of Replevin. See 
Replevin, iv. 388 
——— in an Action of Scire Facias. 
See Scire Facias, iv. 423 
in an Action of Slander, 
. Slander, iv. 51 
— — A Statute. See Statute, iv. 655 
———— a Tender. See Tender and 
f bringing Money into Court, v. 
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Where Money has been brought 
inta Court. Sce Tender and 
bringing Money into Court, v. 
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—— in an Action of Treſpaſs. See 
Treſpaſs, v. 191 | 

——— ia an Action of Trover. See 
Trover, v. 271 

—— in an Action of Uſury. See, 
Uſury, (K) v. 419 

in an Action of Waſte, See 


Waſte, (L) v. 483 
Pleas and Pleadings, iv. 1 ; 
Pledge, Pledging Goods. See Bail- 
ment, (BY1. 237 | 
Policy of Aſſurance. . See Merchant and 
Merchandize, iii. 508 
Polls. Sce Juries, (E) iii. 251 
Polygamy. See Bigamy, i. 321 
Popiſh Bulls. See Premunire, iv. 145 
Treaſon (O) 


Livings, Preſentation to. See 
Univerſities (C) 
— Orders and Education. See Trea- 


ſon 
8 See Abatement, (B) 
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ſants, iii. 779 f | 
Portion of Tithes. See Tithes (H) 
Portions. See Legacies, (E) ill. 479 
Poſſe Commitatus. Sec Sheriff, iv. 453 
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Poſſeſſid Fratris. See Deſcent, Vol. ii. 
Page 30 , : 

Poſſeſſion, Tranſmutation of. See Uſes 
and Truſts, v. 33 


— Unity of. See Tithes (X) 


Poſſibility of Iſſue. See Eſtate Tail, 11. 
26 | | 

—— — ho far releaſeable. See Re- 
leaſe (H) 


_ Poſthumous Children. Sce Infancy and 


Age, (C) iii. 124 


Poſt- office. See Actions, i. 47 
Poundage. See Smuggling, (C) (D) 
IV. 533, 525 
Power to make Landes, See Leaſes (I) 
11 411 5 
Prayer of Age. See Infancy and Age, 


(L) ii. 163 
— Common. See Hereſy and Of- 
fences againſt Religion, (D) iii. 
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Predial Tithes. See Tithes (N) 

Premunire, iv. 145 

Abatement, by Reaſon of. 

See Abatement (6) 

Prerogative, iv. 149 

— Court. See 

ſiaſtical, i. 611 - 

Preſcription. See Cuſtom, 1. 669. High- 
Ways, (F) iii. «7 7 2 

—— — in Non Decimando, 
Tithes, v. 86 

Preſentations to Popiſh Livings, or by 
Papiſts. See Papiſts and Popiſh 
Recuſants, (C) iii. 790. Uni- 
verſities (0 | 

Preſentments. See Churchwardens, (D) 

Copyhold, (G) Indictments, iii. 9 

Preſumptive Proof. See Evidence (H) 

Pretended Titles, the Offence of buying 
and ſelling them. Sce Main- 
tenance, iii. 5 20 

Pretender. See Treaſon (U) 

Primeway. See Highways, iii. 54 

See Merchant and 

Merchandize, iii. 38) 


Courts Eccle- 


See 


Printing. See Prerogative, (F) iv. 207 
Priors. See Aliens, i. 84. Tithes, (F) 
v. 65 


Priſons, Priſoners. See- Commitments, 
i. 377. Gaol and Gaoler, ii. 
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Privilege, iv. 21 

—— of Members of Parliament. See 
Court of Parliament, i. $66 
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ene as Pleadi See Pleas a 
Pleadings, (F) Vol. iv. Page 36 
Privity of Contract. See Debt (C) 


Free Seal, or Priry Signet, counter- 
feiting them. See Treaſon (H, 

Probates of Wills. See Executors and 
Adminiſtrators, ii. 397. Wills 

and Teſtaments, (D) v. 517. 


. oppreſſive. See Actions 
on the Caſe, (H) i. 6x | 
Proceſs and Proceſs Roll. See Amend- 


ment and Jeofail, (D) Juries, 
| (B) Outlawry (A) 
Prochein Amy. 


285, Infancy and Age, iii. 14 
Proclamations. See Prefogative, (85 
iv. 188 


Proctor of the Clergy. See Courts Ec- 
_ cleſiaſtical, i. 610 


— — in Doctors Commons. See Man- 


damus, (C) iii. 531 
Profanation of the Lord's Day. See 


Hereſy and N againſt Re- : 


ligion, (D) iii. 

Profert in Curia. See flew and Plead- 
ings, iv. 109. Tender and bring- 
ing Money into Court, (H) v. 
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Prohibited Goods. See Smuggling, | iv. 
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Prohibition, iv. 240 

co a Suit for ſcandalous Words. 
See Slander, iv. 520 

c to a Suit for Tithes. See Tithes, 
V. 
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Pleadings, iv. 99 
Promiſe. See Aſſumpſit (E) 
Promiſſory Notes. 

Merchandize, 
Proprietate probanda, 

Replevin, 1v. 381 
Prorogation of Parliament. See Court 

of Parliament, (F) i. 582 
Proſecutions, See Actions on the Caſe, 

(H) 1. 61. Indictments, (A) iii. 91 
Proteſtans Diſſenters. See Hereſy and 


(L) ii. 605 
Writ of. See 


Offences againſt Religion, (D) iii. 
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Proteſtation. See Pleas and Pleadings, 
Iv. 67 e 

Proteſting a Bill of Exchange. See 
Merchant and Merchandize, (L) 
iii. 612 

Prothonotaries. See Pleas and Plead- ; 
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Quarentine. See Dower, (B) ii. 122 | 
Quarter Seſſions. See Court of Seſſions 
of Juſtices af Peace, i. 668 
Qverela. See Audita Querela, i. 493 
See Actions Qui 
Tam, i. 27 A | 
See Rent ( a) 
Wo Warranto. See Informations, iii. 
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See Appeal, (A) 1. 123 
See Churchwardens, (C) 


APE. 
Rates. 
1. 373 
Receiver or Bailiff. See Account ( B) 
Receivers. See Court of Admiralty, (D) 
i. 628 
Recognizance. See Execution, ii. 3 
Surety of the Peace, (H) (1) Sure- 
ty of the Good Behaviour (8) 
Record, Trial by. See Trial (B) 
Recoveries. See Fines and RECOverncs, 
11. $20 
Common. See Fines and Re- 
cover es, ii. 645 * | 
Recovery. See Fines and Re | 
11. 541 
Rector. See e 4 1. 37 
Recuſancy, Recuſants Popiſn. See Pa- 
e and er Recuſants, wm. 
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of a Mortgage. See Mort | Refignaiton Bonds. See Ster 5 


| gage, (E) Vol. ili. Page 638 

Re- entry. See Rent, iv. 360 

Refuſal. See Tender and bringing Mo- 
- © ney into Court, (F) 

Regiſter — a Sore 0 See ARtions, "=p 
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Regiſtring " Eftares.' See ſts and 
| Popiſn Recuſants, .* 
Regrating. See Foreftalling, | 8. 871 
Relation between Inrollment : Deed. 


See Bargain and Sale ( E) 
Releaſe, iv. 263 


Relief. See Herior, iii, 47 

Rcligion, Offences againſt. See lere 
ſy and Offences againſt Religion, 
ili. 34 

——— Popiſh. See Papiſts and Popith - 

- Recuſants, iii. 787 

Reliques. See Papiſts and Popiſh Re- 
cuſants, (C) iv. 785 | 

Remainder and Reverſion, iv.-292 

in Formedon. See Formedon, 

| (A) ii. 588 | 

Remitrers. See Dower (B) il. 127 
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